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	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  200808553
AWCB Decision No.10-0028
Filed with AWCB Anchorage, Alaska

on February 9, 2010


The Employee’s Petition requesting a second independent medical evaluation (SIME) was heard on October 14, 2009, in Anchorage, Alaska.  Attorney Steven Constantino represented the employee.   Attorney Jeffrey Holloway represented the employer and its insurer (employer).  The employee attended the hearing in person, but did not testify.  There were no witnesses.  The record was held open for receipt of the October 6, 2009 employer’s medical evaluation report, which was received on December 24, 2009.  The record was closed when we next met on January 7, 2010.


ISSUES

Employee contends significant medical disputes exist and an SIME will assist the Board in resolving this case.  In addition, the employee argues the Board is empowered to order an SIME under AS 23.30.110(g) or AS 23.30.135 even where there is not a medical dispute.  Concerning the neck injury the employee maintains there are significant medical disputes concerning whether the May 2008 or the October 2008 work injury was the cause of the C4-5 disc herniation, whether the employee has clinical signs and symptoms of cervical spine injury, whether a two level cervical fusion is a medically acceptable option to treat the employee's cervical spine, medical stability, prediction of permanent partial impairment, and whether the employee will have the residual functional capacity to perform his job at the time of injury or other jobs held within ten years prior to the work injury.  Concerning the lumbar spine, the employee contends there is a dispute whether the May 2008 or the October 2008 work injury caused the lumbar spine injury, whether a lumbar fusion is an acceptable medical option to treat the employee’s low back, prediction of PPI and residual functional capacity at medical stability.  The employer maintained there were not significant medical disputes, and any disputes might be resolved by the pending October 6, 2009 EME report.

1) Shall an SIME be ordered?

2) If so, which physician specialties should perform it?

FINDINGS OF FACT 

Based on the preponderance of the evidence
 available in the record, the following findings of fact are made:

1. On May 29, 2008, the employee was driving an air cargo transport vehicle which hit a large dip in the tarmac, throwing him up out of the driver’s seat so that he first struck his head on the cab roof, then slammed him back down on the seat.  He described his injuries as headache, neck, shoulders and back.  (Report of Occupational Injury or Illness dated May 30, 2008).

2. The employee initially sought care for his injuries on May 30, 2008, when he saw certified physician assistant (PA) April Leuzinger of Health Works Medical Group, who assessed head injury and cervical strain.  She advised him to use ice and rest and placed him on work restrictions of no driving or lifting over 10 pounds.  (PA Leuzinger’s 5/39/08 clinic note).  An x-ray of the same day showed moderately severe disc space narrowing at C3 and C4, moderate disc space narrowing at C5, and severe narrowing at C6-7.  The x-ray also showed large anterior osteophytes and evidence of muscle spasm.  (Harold Cable, M.D.’s x-ray report, 5/30/08).

3. On June 1, 2008, the employee was seen at the Providence Alaska Medical Center (PAMC) emergency room (ER) complaining of headache, neck pressure, particularly on the left, low back pain, nausea and vomiting and blurry vision.  He was diagnosed with concussion and cervical strain.  A muscle relaxant was prescribed and he was encouraged to follow up with his primary physician.  (Tanya Leinicke, M.D.’s ER note, 6/1/08).  A head CT scan was performed, which did not show any intra-cranial changes.  (Christopher Kottra M.D.’s head CT scan report, 6/1/08).

4. On June 2, 2008, the employee returned to Health Works Medical Group.  He reported he was seen in the emergency room on May 31, 2008, for nausea, increased pain, and numbness in his fingers.  He was prescribed a muscle relaxant and restricted from working for three days.  (Health Works Medical Group, unsigned clinic note, 6/2/08).  

5. On June 20, 2008, the employee was seen again by PA Leuzinger in follow up.  She noted he had started physical therapy.  He reported a mild headache and neck pain, as well as left shoulder pain and a recurrence of low back pain.  PA Leuzinger restricted him from lifting more than 25 pounds.  (PA Leuzinger’s 6/20/08 clinic note).

6. On July 8, 2008, the employee followed up at Health Works Medical Group.  PA Suoja diagnosed him with probable post-concussive syndrome, slow to resolve and lumbar and cervical strain, also slow to resolve.  He advised the employee to continue with physical therapy and continued the work restrictions.  PA Suoja referred the employee to Michael Gevaert, M.D., of the Alaska Spine Institute.  (PA Suoja’s clinic note, 7/8/08).

7. On July 14, 2008, Dr. Gevaert evaluated the employee and diagnosed him with head concussion, neck pain and numbness in both upper extremities, low back pain with radicular-type pain in the right lower extremity and cervicogenic headaches.  He planned to proceed with magnetic resonance imaging (MRI) studies of the cervical and lumbar spine and electromyography (EMG) studies and nerve conduction studies (NCS) of the upper and lower right extremities.  Dr. Gevaert restricted the employee to light duty, not to lift more than 20 pounds occasionally and 10 pounds frequently.  (Dr. Gevaert’s consultation letter, 7/14/08).

8. On July 18, 2008, Dr. Gevaert conducted EMG and NCS on the employee.  His impressions were mixed axonal polyneuropathy, right carpal tunnel syndrome (CTS), but no EMG evidence of cervical radiculopathy.  (Dr. Gevaert’s clinic note, 7/18/08).

9. On July 21, 2008, on referral from Dr. Gevaert, the employee underwent cervical and lumbar spine MRI’s.  The cervical spine MRI demonstrated disc degeneration at multiple levels, with left neural forminal encroachment due to spurring at C3-4.  The neural foraminal encroachment on the left at C5-6 was severe, and due primarily to disc herniation.  At C6-7 and C7-T1, there was disc protrusion to the right of midline, encroaching on the neural foramina on the right, greater at C6-7 than at C7-T1.  The lumbar spine MRI revealed disc degeneration at multiple levels as well, but no severe stenosis.  There was some disc protrusion into the neural foramina at multiple levels, but no obvious nerve root compromise within the foramen.  Finally, there was some effacement and slight displacement of the L5 root on the right and at L4-5 with the lateral recess.  (Harold Cable, M.D.’s MRI reports, 7/21/08).

10. On July 30, 2008, Dr. Gevaert saw the employee and opined the MRI findings were consistent with the employee’s neck pain and radiating pain to the left upper extremity, as well as the low back pain radiating to the right leg.  Dr. Gevaert recommended the employee continue with his physical therapy and also referred him for epidural injections.  (Dr. Gevaert’s clinic note, 7/30/08).

11. On August 12, 2008, the employee saw Dr. Wright, who noted the cervical spine MRI demonstrated a focal disc herniation to the left at C5-6, extending into the neural foramen.  Dr. Wright opined epidural injections might settle his symptoms down, but if not, microdiskectomy of the left at C5-6 would be indicated.  (Dr. Wright’s clinic note, 8/12/08).

12. On August 21, 2008, and September 4, 2008, Dr. Gevaert performed epidural steroid injections on C5-6 and L4-5, respectively.  The employee reported relief of the lower extremity symptoms only.  (Dr. Gevaert’s clinic notes, 8/21 & 9/4/08).  Another C5-6 epidural injection was done on October 9, 2008.  (Dr. Gevaert’s clinic note, 10/9/08).

13. On October 6, 2008, the employee was working in a warehouse while on light duty restriction for his neck and low back injuries when he lunged forward to try to break the fall of a supervisor who fell off a stack of boxes onto the floor on his back.  (Bolek Brant, M.D.’s EME report, 11/26/08).  The employee filed his ROI on October 24, 2008, in which he named his groin as the body part injured, and described how the injury happened as, “[w]hile on lite duty was working ramp & warehouse operating forklift minor lifting on ramp in early stages of existing injury – pulling myself up an out of equipment 20 pd wait (sic) gain due to prior injury.”  (ROI, 11/24/08).

14. On October 13, 2008, Michael Orzechowski, M.D., diagnosed the employee with bilateral inguinal hernias.  (Dr. Orzechowski’s clinic note, 10/13/08).

15. On October 21, 2008, Dr. Wright saw the employee for his intractable left neck pain and shoulder and arm pain and weakness.  The employee reported “classic” symptoms of cervical spine radiculopathy that radiated through the left trapezius into the left hand, including numbness and paresthesias.  On physical examination, Dr. Wright noted weakness in the left biceps and wrist extensor, and diffuse, hypoactive reflexes.  He diagnosed persistent left C6 radiculopathy.  Dr. Wright recommended micro surgery, but also stated there was no rush to intervene surgically.  (Dr. Wright’s 10/21/08 clinic note).

16. On October 28, 2008, Dr. Wright evaluated the employee and noted he continued to present with findings of left C6 radiculopathy, which based on the MRI findings was most probably caused by foraminal impingement on the left at C6.  He opined a microcervical laminotomy foraminotomy discectomy would improve the employee’s clinical symptoms.  (Dr. Wright’s 10/28/08 clinic note).

17. On November 19, 2008, at the request of the employer, physiatrist Thomas Williamson-Kirkland, M.D., evaluated the employee.  Dr. Williamson-Kirkland evaluated the employee as follows:  1) C5-6, C6-7 and C7-T1 disc degeneration, preexisting; 2) possible C5-6 disc protrusion on the left, with no evidence of nerve root compression; 3) significant exaggerated pain behavior and protection over the left arm and leg, occurring after the injury; 4) possible mild concussion; 5) mild L4-5 disc degeneration preexisting, but possibly aggravated; 6) mild right-sided trochanteric pain, based on intermittent limp; and 7) significant social distress and vocational distress, unrelated to the work injury.  Dr. Williamson-Kirkland opined the work injury was the substantial cause of the original symptoms directly after the work injury, but not the MRI findings.  He further opined the work injury was the substantial cause of a temporary aggravation of the employee’s multilevel degenerative disc disease and the need for treatment.  He indicated the work injury is the substantial cause of the C5-6 disc protrusion, but not the C6-7 or C7-T1 protrusions.  Dr. Williamson-Kirkland reported the employee did not have any pain radiating down his arm, and maintained the employee now had a chronic pain problem, not related as much to his disease as his social and psychological circumstances.  He opined the employee did not have arm weakness.  He recommended the employee lose weight and get back in shape physically before considering the surgery recommended by Dr. Wright.  He opined the employee was not medically stable and predicted he would not have a permanent partial impairment (PPI) when he became medically stable.  (Dr. Williamson-Kirkland’s 11/19/08 EME report, pgs. 12-17).

18. On November 26, 2008, Bolek Brant, M.D., evaluated the employee on behalf of the employer.  Dr. Brant diagnosed the employee with bilateral inguinal hernias, but was unable to determine the age of the hernias or their cause, based on the record.  However, Dr. Brant did opine if the employee was involved in heavy lifting prior to his back injury, it was possible the hernias were due to heavy lifting over time.  He opined the employee would not be able to perform any meaningful physical work until the hernias are repaired.  Dr. Brant further opined the average recovery time for hernia repair is 6 to 12 weeks.  (Dr. Brant’s EME report, 11/26/08).

19. On December 5, 2008, James O’Malley, M.D., repaired the employee’s bilateral inguinal hernias.  (Dr. O’Malley’s operative report, 12/5/08).  He was released to work light duty two weeks after the surgery, with a lifting restriction of less than 20 pounds.  (Dr. O’Malley’s medical certification).

20. On December 22, 2008, the employee underwent cervical and lumbar spine MRI’s.  The impression for the cervical spine was disc degeneration with focal protrusion, typical of herniations at multiple levels, including at C5-6, C6-7, and C7-T1.  There was a new large protrusion to the right of midline at C4-5, which was impinging on the cord.  The impression of the lumbar spine MRI was disc degeneration and facet joint hypertrophy, with the facet joint disease greatest at L4-5 and L5-S1 on the right.  There was no stenosis of the canal or neural formina.  There was probably an annular tear posteriorly to the right of midline at L4-5.  (Harold Cable, M.D.’s MRI reports, 12/22/08).

21. On January 22, 2009, a physical capacities evaluation (PCE) placed the employee in the medium physical demand classification.  (Registered Occupational Therapist (OTR) John DeCarlo’s PCE report, 1/22/09).

22. On February 10, 2009, the employee followed up with Dr. Wright for his intractable symptoms of left-sided neck pain, and arm numbness and weakness.  Dr. Wright noted the employee had undergone extensive conservative treatment.  He opined that since the employee was not seeking medical, chiropractic, or physical therapy treatment for his neck and arm pain up until his May 2008 work injury, it is more probable than not the employee’s symptoms, findings, and need for surgery are directly related to his work injury.  Dr. Wright further opined since the employee had not improved with the extensive conservative treatment, he would benefit from nerve root compression on the left.  (Dr. Wright’s 2/20/08 clinic note).

23. On March 20, 2009, at the request of the employer, Dr. Williamson-Kirkland again evaluated the employee.  He diagnosed the employee as follows:  1) C5-6, C6-7 and C7-T1 disc degeneration, preexisting; 2) possible C5-6 disc protrusion on the left, with no evidence of nerve root compression; 3) significant exaggerated pain behavior and protection over the left arm and leg, occurring after the injury; 4) possible mild concussion; 5) mild L4-5 disc degeneration preexisting, but possibly aggravated; 6) significant social distress and vocational distress, unrelated to the work injury; and 7) on MRI, a new C3-4 right sided disc protrusion the right, without new symptoms, unrelated to the work injury.  (Dr. Williamson-Kirkland’s 3/20/09 EME report, at pages. 6-7).

24. Dr. Williamson-Kirkland opined the work injury aggravated the C5-6 disc, but there was no evidence of nerve root compression.  He also opined the new disc herniation at C4-5 was not related to the work injury.  He explained that when a person has multilevel disc disease, any small thing, such as sneezing, looking up, and lifting can cause a disc protrusion.  Dr. Williamson-Kirkland indicated the work injury aggravated the C5-6 disc disease, and because of the employee’s inconsistent behavior and symptoms, it is impossible to establish when he became medically stable and back to pre-injury status, although he opined he was medically stable.  He doubted any treatment for the C5-6 injury would help, and opined fusion surgery was not reasonable or necessary.  (Id. at 7-10).

25. Dr. Williamson-Kirkland opined the employee should do lighter duty work without repetitive lifting and no overhead work.  (Id., at pgs. 10-11).

26. On March 24, 2009, Dr. Wright saw the employee for his neck and left arm pain and chronic low back pain.  On physical examination, he noted a positive Spurling test, which demonstrated cervical spine and foraminal nerve encroachment.  Dr. Wright opined the employee needed a micro-cervical laminotomy foraminotomy on the left at C5-6 to treat the left-sided arm pain, and a fusion at C4-C7.  (Dr. Wright’s clinic note, 3/24/09).

27. On April 22, 2009, the employer controverted TTD from March 20, 2009 forward, on the basis the employee was medically stable, and medical benefits and transportation costs related to the cervical spine condition at C3-4, based on Dr. Williamson-Kirkland’s March 20, 2009 EME report in which he opined the C3-4 disc protrusion did not arise in the course and scope of employment.  (Controversion Notice dated 4/21/09).

28. On April 22, 2009, Dr. Wright opined the employee would have a PPI as a result of his May 2008 work injury, and that it was premature to address return to work issues at that time for medical reasons.  (Dr. Wright’s 4/22/09 letter to rehabilitation specialist Carol Jacobsen).

29. On April 28, 2009, Dr. Wright saw the employee, who continued to complain of intractable symptoms of left-sided neck pain, and arm numbness and weakness.  Dr. Wright noted foraminal stenosis seen on MRI can often cause a great deal of pain and numbness without causing changes on EMG testing.  He recommended a cervical myelogram CT in order to better document spinal cord and nerve root impingement.  Dr. Wright again opined the employee’s need for treatment was directly related to his work injury.  (Dr. Wright’s 4/28/09 clinic note).

30. On May 7, 2009, the employee had an ilioinguinal nerve block performed by Dr. O’Malley to diagnose the deep leg and groin pain that he had following his hernia surgery.  After the block, the employee reported numbness on the medial part of his thigh and continued deep pain in his leg.  Dr. O’Malley referred the employee to pain management specialist Laurence Stinson, M.D., for assessment of his inguinal and groin pain.  (Dr. O’Malley’s clinic note, 5/7/09).

31. On May 16, 2009, Dr. Williamson-Kirkland opined surgery recommended by Dr. Wright to address the employee’s C5-6 symptoms and disability was related to the work injury and appropriate.  (Dr. Williamson-Kirkland’s 5/16/09 letter to employer’s attorney).

32. On June 1, 2009, the employer’s adjuster, based on Dr. Williamson-Kirkland’s opinion, authorized the C5-6 laminectomy and foraminotomy surgery recommended by Dr. Wright.  (Employer’s adjuster’s 6/1/09 letter to Dr. Wright).

33. On June 11, 2009, on referral from Dr. O’Malley, Dr. Stinson evaluated the employee’s bilateral “burning” inguinal and groin pain that had been present since January 2009.  Dr. Stinson diagnosed decreased lumbar range of motion with significant tenderness consistent with the employee’s report of lumbar disc displacement, and bilateral ilioinguinal and genitofemoral neuralgia, with possible irritation of the right lateral femoral cutaneous nerve.  He planned injection of the ilioinguinal and genitofemoral nerves and opined the employee’s lumbar problems might be contributing to the inguinal symptomatology.  (Dr. Stinson’s clinic note, 6/11/09).  The nerve injections were performed on June 19, 2009.  (Dr. Stinson’s procedure note, 6/19/09).

34. On June 30, 2009, Dr. Wright saw the employee and requested an updated cervical spine MRI.  (Dr. Wright’s clinic note, 6/30/09).

35. On July 2, 2009, the employee again saw Dr. Stinson and reported that when his back and leg pain was more severe, the inguinal pain was more severe as well.  Dr. Stinson planned a lumbar epidural injection, which was performed on July 10, 2009.  (Dr. Stinson’s 7/2/09 & 7/10/09 clinic notes).

36. On July 23, 2009, the employee saw Dr. Stinson and reported his left side neuralgia had improved by 90% after the bilateral inguinal neuralgia treatment.  Dr. Stinson opined the paresthesias in the employee’s bilateral lower extremities were due to lumbar problems and the persisting genitofemoral neuralgia might be due to neural foraminal stenosis in the lumbar spine.  He recommended a repeat lumbar MRI.  (Dr. Stinson’s 7/23/09 clinic note).

37. On July 6 2009, the employer controverted benefits related to the C4-5 disc, based on Dr. Williamson-Kirkland’s March 20, 2009 addendum report.  (Controversion Notice, 7/6/09).

38. On July 7, 2009, the employer controverted all benefits related to the C4-5 disc herniation based on Dr. Williamson-Kirkland’s March 20, 2009 and May 18, 2009 EME reports.  The employer also controverted TTD benefits from March 20, 2009, if the employee elected not to undergo C5-6 left-sided laminectomy foraminotomy.  In addition, the employer controverted permanent partial impairment (PPI) benefits, interest, attorney fees and costs and an SIME.

39. On July 17, 2009 a cervical spine MRI was performed which demonstrated small C6-7 and C7-T1 disk protrusions and associated disk osteophytes with right lateral recess stenosis at both levels.  (Leonard Sisk, M.D.’s MTI report, 7/17/09).

40. On July 30, 2009, a lumbar spine MRI was performed which showed moderate to severe lower lumbar facet degenerative joint disease, mild central canal stenosis at L4-5, and moderate neural foraminal stenosis at L3-4 on the left and on the right at L3-4 and L4-5.  (Jonathon Coyle, M.D.’s MRI report, 7/30/09).  

41. On August 6, 2009, Dr. Stinson reviewed the lumbar MRI and concluded the disk protrusions at L3-4, extending into the neural foramina bilaterally and producing moderate foraminal stenosis, were consistent with the employee’s neural foraminal neuralgia symptoms, as well as contributing to some of his bilateral lower extremity symptoms.  He noted the employee continued to have primarily right genitofemoral neuralgia pain along with lumbago and bilateral lower extremity radiculitis.  Dr. Stinson planned epidural steroid injections.  (Dr. Stinson’s 8/6/09 clinic note).

42. On August 11, 2009, the employee saw Dr. Wright for his disabling bilateral neck, shoulder pain and pain radiating to the left upper extremity.  The employee reported to Dr. Wright that he was cleared for the surgery previously recommended by Dr. Wright.  However, Dr. Wright opined since the employee presented with centralized neck pain, and left arm pain, and his updated MRI findings showed increased disc protrusion at C6-7 and a more recent development of disc herniation at C4-5, a two-level fusion would be more likely to treat his symptoms.  Dr. Wright also noted the employee’s complaints of back and leg pain and the lumbar MRI which did not show high-grade nerve root compression, but did demonstrate advanced degenerative disc changes, and opined a single level fusion would be needed to treat the lumbar spine symptoms.  Dr. Wright indicated the neck needed to be treated first.  (Dr. Wright’s clinic note, 8/11/09).

43. On August 12, 2009, the employee filed his WCC for TTD from July 2, 2009 and ongoing, PPI when rated, interest, and attorney fees and costs for his bilateral hernias, neck and low back.  (WCC, 8/12/09).

44. On October 6, 2009, the employee was evaluated in an EME by neurosurgeon Karl Goler, M.D., and general surgeon Howard Kellogg, Jr., M.D.  Drs. Goler and Kellogg diagnosed the employee with a cervical sprain and preexisting cervical degenerative disc disease and a mild, right carpal tunnel syndrome (CTS).  They opined the work injury caused a permanent aggravation of the employee’s preexisting cervical degenerative disc disease, and that the cervical sprain had reached medical stability six months previously, or in April 2009.  They further opined the treatment the employee had received was reasonable and necessary, but no further treatment, other than neck strengthening exercises and general conditioning was necessary.  Drs. Goler and Kellogg maintained cervical fusion was not appropriate treatment.  They indicated the employee was capable of sedentary work, and probably light work, but that a physical capacity evaluation would be helpful.  (Drs. Goler and Kellogg’s 10/6/09 EME report, pgs. 14-17).

45. Drs. Goler and Kellogg diagnosed the employee’s lumbar spine condition as lumbar sprain without radiculopathy and preexisting mild, lumbar degenerative disc disease.  They opined the work injury is the significant contributing factor in the employee’s mild, degenerative condition and pain, resulting in a permanent aggravation.  They maintained the employee’s lumbar spine condition had been stable for six months and did not require any further treatment beyond general conditioning and strengthening exercises.  Drs. Goler and Kellogg indicated the employee was capable of working in a sedentary to light capacity, possibly even a medium capacity.  (Id., pgs. 17-19).

46. Drs. Goler and Kellogg maintained the employee’s bilateral inguinal hernias were not caused or aggravated by a work injury.  They opined he had reached medical stability and could return to full active employment, as to his bilateral inguinal hernias.  (Id., at pgs. 19-22).

47. On December 24, 2009, based on the October 6, 2009 EME report, the employer controverted employee’s claim for medical benefits after October 6, 2009, “specifically, all costs relative to a cervical fusion/surgery or cervical injections,” all benefits relating to a right-sided CTS, and TTD and TPD from April 6, 2009 forward.  (Controversion Notice, 12/24/2009).  The employer also controverted all benefits related to the employee’s bilateral hernia condition, based on the October 6, 2009 EME report.  (Controversion Notice, 12/24/2009).

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter

It is the intent of the legislature that

(1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter. . . .

AS 23.30.005.  Alaska Workers’ Compensation Board. . . .

. . .


(h) . . . Process and procedure under this chapter shall be as summary and simple as possible. . . .  

AS 23.30.095.  Medical treatments, services, and examinations.

. . .

(k) In the event of a medical dispute regarding determinations of causation . . . the amount and efficacy of the continuance of or necessity of treatment . . . between the employee’s attending physician and the employer’s independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board. . . .

AS 23.30.110.  Procedure on claims.  (g) An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician which the board may require. . . .

AS 23.30.135.  Procedure before the board. (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.155.  Payment of compensation.

. . .

(h) The board may upon its own initiative at any time in a case . . . where right to compensation is controverted . . . make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

8 AAC 45.092.  Selection of an independent medical examiner.  (a) The board will maintain a list of physicians’ names for second independent medical evaluations.  The names will be listed in categories based on the physician’s designation of his or her specialty or particular type of practice and the geographic location of the physician’s practice. . . . 
. . .

(g) If there exists a medical dispute under in AS 23.30.095(k), . . . 

. . .

(3) the board will, in its discretion, order an evaluation under AS 23.30.095(k) even if no party timely requested an evaluation under (2) of this subsection if 

. . .

(B) the board on its own motion determines an evaluation is necessary.

The following, general criteria are typically considered when ordering an SIME, though the statute does not expressly so require:

1.  Is there a medical dispute between Employee’s physician and Employer’s EME?

2.  Is the dispute “significant”?

3. Will an SIME physician’s opinion assist the board in resolving the disputes?
Deal v. Municipality of Anchorage (ATU), AWCB Decision No. 97-0165 at 3 (July 23, 1997).  See also, Schmidt v. Beeson Plumbing and Heating, AWCB Decision No. 91-0128 (May 2, 1991).  Section 095(k) is procedural and not substantive for the reasons outlined in Deal.  Section 135 provides the board wide discretion pursuant to §095(k) to consider any evidence available when deciding whether to order an SIME to assist in investigating and deciding medical issues in contested claims.  AS 23.30.155(h) also allows for Board-ordered medical evaluations in controverted cases.  An SIME must be performed by a physician on the board’s list, unless the physicians on our list are not impartial.  8 AAC 45.092(f).  
The Alaska Workers’ Compensation Appeals Commission (AWCAC) in Bah v. Trident Seafoods Corp., (AWCAC Decision No. 073 (February 27, 2008)) addressed authority to order an SIME under §095(k) and §110(g).  With regard to §095(k), the AWCAC referred to its decision in Smith v. Anchorage School District, in which it said:

[t]he statute clearly conditions the Employee’s right to an SIME . . . upon the existence of a medical dispute between the physicians for the Employee and the employer.

Smith v. Anchorage School District, AWCAC Decision No. 050 (January 25, 2007), at 8.  The AWCAC further noted in dicta that before ordering an SIME, the board traditionally finds the medical dispute “significant or relevant” to a pending claim or petition, and the SIME will assist in resolving the dispute.  Bah v. Trident Seafoods Corp., AWCAC Decision No. 073 (February 27, 2008), at 4.  Under either §095(k) or §110(g), the AWCAC noted in dicta the purpose of ordering an SIME is to assist the board; it is not intended to give Employee an additional medical opinion at Employer’s expense when Employee disagrees with his own physician’s opinion (id.).  

The board can base its decision not only on direct testimony, but also on “the Board’s experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Kodiak Oilfield Haulers v. Adams, 777 P.2d 1145, 1151 (Alaska 1989)(citing Fairbanks N. Star Borough v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987)); see also 7 Arthur Larson & Lex K. Larson, Workers’ Compensation Law §§ 127.05[3] & 128.01 (2006).
ANALYSIS

I. SHALL AN SIME BE ORDERED?

The law provides for an SIME when there is a medical dispute in any of several areas between the employee’s attending physician and the employer’s EME.  Here there are clear medical disputes as to causation and treatment concerning the employee’s cervical spine C4-5 disc herniation, as well as the appropriate surgery for the cervical spine condition, between treating physician Dr. Wright and EME Drs. Williamson-Kirkland, Goler and Kellogg.  Dr. Wright opined the employee’s May 2008 work injury aggravated his pre-existing cervical spine degenerative disc disease condition, causing the disc herniation at C5-6, which resulted in the employee’s neck pain, shoulder pain, and upper extremity pain.  Dr. Wright has not offered a specific opinion concerning the causation of the C4-5 disc herniation.  

Dr. Wright first recommended microcervical laminotomy foraminotomy disectomy to treat the employee’s cervical spine condition.  However, on August 11, 2009, after the updated MRI and based upon his evaluation of the employee, opined the employee needs two level fusion surgery.  Dr. Williamson-Kirkland has opined only the surgery initially recommended by Dr. Wright, not the two level fusion, is reasonable and necessary for the employee’s cervical spine work injury.  Drs. Goler and Kellogg have opined no further treatment other than neck strengthening exercises and general conditioning is necessary for the employee’s neck symptoms and disability.  Based on the above, there are clear and significant disputes concerning the cause, extent and appropriate treatment of the employee’s cervical spine condition.  These disputes involve complex medical issues of causation and treatment requiring expert medical testimony to revolve.  It would be helpful to the Board to have the opinions of an SIME physician to assist in resolving these issues.  

There are also clear medical disputes concerning the employee’s lumbar spine condition.  Drs. Wright and Gevaert have treated the employee’s lumbar spine pain and lower extremity radicular symptoms since the May 2008 work injury.  Concerning treatment of the lumbar spine condition, Dr. Stinson has recommended epidural steroid injections, and Dr. Wright has recommended surgery in the form of a single level fusion.  In addition, Dr. Stinson has opined the employee’s bilateral lower extremity symptoms are caused by the disc pathology in the lumbar spine.  Dr. Williamson-Kirkland has opined the employee’s L4-5 disc pathology was preexisting, aggravated by the work injury, and medically stable since March 2009.  Drs. Goler and Kellogg agreed with Dr. Williamson-Kirkland, and opined the lumbar spine condition does not require any further treatment beyond general conditioning and strengthening exercises.  While both treating and EME physicians agree there was a work injury to the lumbar spine, they do not agree concerning the extent of the injury and treatment for that injury.  The extent of the employee’s work-related lumbar spine injury and the treatment for the injury are complex medical issues and the opinions of an SIME would assist the Board in revolving these issues.

The employee has made a WCC for benefits for his bilateral inguinal hernias, and in his brief he notes EME physician Dr. Brant opined heavy lifting done over time might have caused his bilateral inguinal hernias.  However, EME physicians Drs. Goler and Kellogg opined the hernias were not related to the employee’s work, and the employer has controverted benefits related to the hernias based on Drs. Goler’s and Kellogg’s opinions.  Apparently his treating physicians have not yet expressed opinions on whether or not the hernias were caused by a work injury.  However, the employee did not request an SIME on this issue, so it is only noted, but not addressed in this decision.
The employer argued in his brief and at hearing that there were no significant disputes to warrant an SIME under AS 23.30.095(k), but his argument was based largely on the fact the October 6, 2009 EME report was not yet available, and the employer had not controverted any benefits relating to the employee’s lumbar spine injury.  The record was held open for the receipt of the EME report, and the employer has controverted all medical benefits, based on it.  Therefore most of the arguments offered by the employer objecting to the SIME are no longer pertinent.

Finally, an SIME will likely assist the board in resolving the employee’s claim on its merits because the board and the parties can ask appropriate and varied questions to help discover the medical facts bearing upon the employee’s claim.  An SIME will allow the employee and the employer to provide a detailed, accurate medical history of the employee’s situation and symptoms following his work-related injuries through both the employee’s verbal report to the SIME physician, and through his medical records.  The Board will order an SIME under AS 23.30.095(k), AS 23.30.110(g), and AS 23.30.135.
II.  IF AN SIME IS ORDERED, WHICH PHYSICIAN OR PHYSICANS SHALL PERFORM IT?

The employee has requested an SIME panel to consist of a neurosurgeon and either a physiatrist or pain management specialist.  The employee is currently being treated for his cervical spine and lumbar spine conditions by neurosurgeon Dr. Wright, physiatrist Dr. Gevaert, and pain management specialist Dr. Stinson.  The issues for the SIME to address are related to causation, extent and treatment for the employee’s cervical spine and lumbar spine symptoms and disability.  The opinions of a neurosurgeon and a physiatrist would be the most helpful in resolving these issues.

CONCLUSIONS OF LAW

1) An SIME shall be ordered.

2) A panel of physicians to include a neurosurgeon and a physiatrist shall perform the SIME.


ORDERS
1) The employee’s Petition for an SIME is granted.

2) An SIME shall be performed by a neurosurgeon and a physiatrist selected from the board’s list.

3) Issues for the SIME relative to the cervical spine include: a) whether or not the C4-5 disc herniation is work-related; b) what is the extent of the work-related injury to the cervical spine; c) whether the employee has signs and symptoms of a cervical spine injury; d) whether the two level fusion recommended by Dr. Wright is an acceptable medical option to treat the employee’s cervical spine condition; e) whether the employee was medically stable on March 20, 2009; e) whether the employee will have a PPI; and f) residual functional capacity at medical stability.
4) Issues for the SIME relative to the lumbar spine include: a) whether the May 2008 work injury or October 2008 work injury was the cause of a lumbar spine injury; b) whether a lumbar spine fusion is an acceptable medical option to treat the employee’s lumbar spine condition; c) whether the lumbar spine condition is medically stable; d) whether there will be a PPI related to his lumbar spine; and e) residual functional capacity at medical stability.
5) The parties may agree to other SIME or non-SIME issues that may have arisen since the case was heard, to save time and expense.
6) A Workers’ Compensation Officer is directed, with the parties’ assistance, to prepare the medical record for the SIME physician, in accord with the appropriate regulations, and the board’s designee shall schedule the SIME within 30 days of this decision’s date.
  

7) Jurisdiction over any disputes is reserved pursuant to AS 23.30.135.

Dated at Anchorage, Alaska on February 9, 2010.
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Daniel Repasky, Member

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of PAUL DIGANGI employee/claimant v. NORTHWEST AIRLINES, employer; LIBERTY MUTUAL/LIBERTY NORTHWEST INS. CO., insurer/defendants; Case No. 200808553; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on February 9, 2010.






Jean Sullivan, Clerk
�





�








� In Denuptiis v. Unocal Corp., 63 P.3d 272 (Alaska 2003), the Alaska Supreme Court held that, in the absence of any specific standard of proof, we must apply the preponderance of the evidence standard from the Alaska Administrative Procedure Act, AS 44.62.460(e).


� The examination need not be held within 30 days but the SIME should be scheduled within 30 days.  �AS 23.30.005(h).
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