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                                          Employee, 

                                          Applicant

                                           v. 
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                                          Employer,

                                          and 
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	FINAL DECISION AND ORDER

AWCB Case No.  200623537
AWCB Decision No. 10-0033 

Filed with AWCB Anchorage, Alaska

on February 16, 2010


Employee’s Workers’ Compensation claim for temporary total disability, permanent partial disability, medical, and reemployment benefits was heard on December 2, 2009 in Anchorage, Alaska.  Attorney Michael J. Patterson represented Employee.  Attorney Shelby L. Nuenke-Davison represented Employer and Insurer.  The record was held open to receive some additional materials from Employer which were received on December 17, 2009.  The record closed on January 5, 2010, when the Board next met to consider the additional evidence.  Witnesses at the hearing included Employee, Mirta Rodriguez, Employee’s daughter, and Louis Martinez, co-owner of Employer.  Carmen Lamont (Client) and James M. Eule, M.D., testified by deposition. 


ISSUES
Employee contends she injured herself working as a Personal Care Attendant (PCA) for Employer in 2006 and is entitled to temporary total disability (TTD) benefits and medical care.  She asserts she timely notified her Employer because she told the Client she injured herself doing laundry.  Employee also contends the fact she timely sought medical treatment supports her claim of a work injury.  Employer asserts Employee did not report the injury until September 2008, and her claim is barred by the statute of limitations in AS 23.30.100.  Employer further contends Employee is not credible because she did not work on Sundays (the date of the injury in the early medical reports) not did she report doing laundry, as required by Medicare, on the date she asserts she was injured.

1. Is Employee’s claim for benefits barred by AS 23.30.100 of the Alaska Workers’ Compensation Act?

2. Is notice to Employer’s client sufficient to provide notice of an injury to Employer?

3. Did Employee have a compensable injury while working for Employer?

Employee asserts her past medical treatment must be paid and/or Medicaid reimbursed for the medical treatment she received related to her work injury.  Employer asserts that even if Employee’s claim were compensable, payment of her past medical treatment is precluded because Employer was not timely billed for the treatment as required by AS 23.30.095(c).  Moreover, this late filing of medical invoices and reports should not be excused. 

4. If Employee’s claim is compensable, is Employee entitled to have her past medical treatment paid?


FINDINGS OF FACT

After a review of the complete file and testimony, the preponderance of the evidence establishes the following:

1. Employee commenced employment as a Personal Care Attendant with Employer on May 30, 2006 (Exhibit 1 to Employee’s Hearing Brief).  

2. Employee attended an orientation/training session at which the proper technique for filling out time sheets was explained.  Employee signed the Statement of Understanding regarding Consumer Directed Personal Care Services Program on May 22, 2006, and on May 24, 2006 she signed the Acknowledgement: Receipt of Fraud Prevention Policy (Employer’s hearing testimony and hearing exhibits). 

3. Employee was paid by Employer to provide services to Client under a Consumer Directed Program under strict Medicaid guidelines.  While Client could choose the PCA, the choice had to be approved by both Medicaid and Employer, and Employer was responsible for overseeing the work including review of time sheets (Employer hearing testimony).

4. Employee also worked as a PCA for another employer during this same time period (Employee’s testimony).

5. Employee filled out time-sheets as required by Medicaid for Employer detailing the days worked and the activities performed.  However, Employee did not correctly or accurately complete the timesheets which nonetheless were signed by Employee and Client.  Employer paid Employee based on the timesheets and subsequently reimbursed the State of Alaska for the days paid but not worked by Employee (Employer hearing testimony).

6. Employee agreed she attended the orientation session but filled out the time sheets by copying the time sheets filled out by the Client’s previous PCA (Employee hearing testimony).

7. Employee took her time sheets every two weeks to Employer’s office and picked up her pay check at Employer’s office.  She also knew that if she needed to miss work, she was to notify Employer who would arrange for an alternative PCA to attend to Client’s needs (Employee hearing testimony).

8. Employee sustained an injury to her lumbar spine on September 18, 2006 (Report of Injury).

9. On September 19, 2006, Employee was seen at Urgent Care for left leg pain which she developed on Sunday (September 19, 2006 Urgent Care chart note).

10. On September 22, 2006, Employee reported to Providence Hospital Emergency Room (ER) with complaints of back pain starting four day earlier [September 18, 2006] when she stood up at work.  She stated she was working as a PCA and identified her employer as Ready Care.  Billing was sent to Medicaid Alaska.  The ER noted a prior history of low back pain.  She was referred to Alaska Spine Institute for reevaluation (September 22, 2006 Providence Hospital ER report).

11. On September 26, 2008, Employee saw James A. Levine, M.D., and reported an onset of low back pain ten days earlier while doing laundry.  She denied prior back problems (September 28, 2006 Levine Report).  

12. In early November 2006, Client called Employer to advise it she did not require the services of Employee on Sundays.  Employee was informed she was not to work on Sundays for Client (Employer’s testimony).

13. Employee continued to report work on Sundays and so was terminated later in November 2006 for false reporting of work on Sundays.  Employer reimbursed the State of Alaska over $4000 for money paid to Employee for days she did not work (Employer’s hearing testimony).

14. Employee was hired by another Employer to continue providing services as a PCA to Client (Employee testimony).

15. Client was deposed on May 1, 2009, and testified Employee discussed with her how she hurt her back doing laundry.  Client contacted her homeowners’ insurer regarding possible coverage.  Client did not tell Employer.  She also testified she called Employer when Employee was unable to work due to the surgery and Employer sent another PCA to help her.  However, she did not tell Employer why Employee was unable to come (Lamont deposition).

16. Client was not a supervisory employee of Employer.  Employer had no employment contract with Client.  Client’s needs were assessed by Medicaid who determined what services the PCA was to perform.  Employer hired the PCA who performed the services authorized by Medicaid on the days allowed (Employer hearing testimony).

17. Client was not an agent of Employer nor did she have apparent authority to act for Employer.

18. Employee’s daughter testified her Mother came home from work complaining of leg and back pain from doing laundry at Client’s home.  She remembered her Mother going to Urgent Care.  She remembered taking her Mother to the Emergency Room when she was in a lot of pain.  She also testified to helping her Mother do her work at Client’s home (Mirta Rodriquez hearing testimony). 

19. On April 13, 2007, Employee saw James M. Eule, M.D., on referral from Dr. Levine.  Employee told Dr. Eule she hurt her back at work on September 18, 2006.  Dr. Eule’s assessment was Left S1 radiculopathy with progressive neurological deficit.  He recommended surgery to remove the disc at L5-S1 on the left side.  Dr. Eule’s office did not bill Employer for this consultation (April 13, 2007 Eule Consultation report; deposition testimony).

20. On May 29, 2007, Employee sought treatment with Community Chiropractic Clinic, telling Christian Langford, D.C., she developed back pain in September 2006 while doing laundry at work.  Dr. Langford explained workers’ compensation to her (Langford May 29, 2007 History included on Employee’s December 17, 2008, Medical Summary).

21. On August 15, 2007, Employee was seen at Providence Hospital in preparation for surgery.  Among the testing performed was the Venous Duplex Bilateral US which was negative for deep venous thrombosis (August 15, 2007 Providence Hospital report).

22. Dr. Eule performed a left L5-S1 microdiscectomy on August 15, 2007, for a herniated nucleus pulposus L5-S1 on the left (August 15, 2007 Eule Operative Report). 

23. Employee saw Jim Bliven, PA-C at Dr. Eule’s office on August 31, 2007, for her first postoperative visit.  Employee reported most of her leg pain was gone.  Appropriate activities were discussed (August 31, 2007, Bliven chart note).

24. On September 27, 2007, Dr. Eule arranged for Employee to start physical therapy to get her reconditioned.  She was not ready to return to work (September 27, 2007 Eule Chart note). 

25. On November 26, 2007, Employee saw Dr. Eule in follow-up to her surgery.  Dr. Eule stated Employee was returning to work and he recommended she avoid a lot bending or lifting and nothing more than 50 pounds.  He would see her on an as-needed basis (November 26, 2007 Eule chart note).

26. Employee returned to work as a PCA but not with Employer (Employee’s testimony).

27. On March 18, 2008, Employee saw Dr. Eule in follow-up, reporting she was doing reasonably well and working.  She reported some burning over her incision and some numbness and tingling in her foot but she was better than before surgery.  She did not have any neurological sequel or tension signs.  She was having some trouble sleeping for which he recommended amitriptyline.  He also felt she would benefit from an RF unit and physical therapy for her “unusual back pain” (March 18, 2008 Eule chart note).

28. On May 19, 2008, Employee saw Mr. Bliven who noted she was working as a PCA and had started to experience some low back pain about one month earlier (May 19, 2008 Bliven chart note).

29. On June 24, 2008, Employee reported to Dr. Eule she was having increasing left leg pain.  He ordered a new MRI to determine if she had a recurrent herniated disc (June 24, 2008 Eule chart note).

30. Also on June 24, 2008, Dr. Eule signed a Disability Status form stating Employee was “totally disabled” (June 24, 2008 Disability Status form).

31. Royce A Morgan, PA-C, reviewed the MRI with Employee on July 1, 2008, which showed a small central protrusion at L4-5 with disc degeneration and desiccation at L4-5 and L5-S1.  He recommended physical therapy and a transforaminal epidural steroid injection (ESI)(July 1, 2008 Morgan chart note).

32. Employee saw Dr. Eule on August 7, 2008, for recurrent back pain and neck pain (unrelated to work injury).  He recommended another ESI (August 7, 2008 Eule chart note; Eule deposition).

33. Employee did not report the injury to her low back to Employer until September 18, 2008, almost 2 years later (September 18, 2008 Report of Injury).

34. Dr. Eule saw Employee on October 27, 2008, and explained to Employee “totally disabled” meant only from her job as a PCA as she could return to light duty work.  He agreed her back condition could be work related (October 27, 2008 Eule report).

35. On January 16, 2009, Employee reported to Dr. Eule her low back and leg pain was gone, although she had numbness bilaterally.  The EMG was “pretty normal.”  There was nothing he could offer her in the way of surgery, and she was at maximum medical improvement (January 16, 2009 Eule chart note).

36. On June 27, 2009, Employee saw Dean S. Ricketts, M.D., orthopedic surgeon, for an Employer’s Medical Evaluation (EME).  He noted the two different scenarios described by Employee for the onset of symptoms but he was unable to determine which was the more accurate and credible.  As a consequence, he was unable to determine Employee had a work injury on September 18, 2006.  “It is questionable whether her back pain resulted from work activities.”  He opined work was not the substantial cause of any disability or need for medical treatment after November 7, 2006, when her symptoms resolved following an ESI.  She was capable of returning to work as a PCA.  She had no PPI from work although if the incident were accepted as a work injury she sustained a 7% PPI rating under the AMA Guides, 6th Edition (June 27, 2009 Ricketts EME Report). 

37. On July 2, 2009, Employee saw Dr. Eule complaining of one-month history of increasing back and leg pain.  He ordered a new MRI and ultrasound to rule out another deep vein thrombosis (July 2, 2009 Eule chart note).

38. On July 14, 2009, Dr. Eule saw Employee for follow-up to the new MRI which showed no recurrent disc at the left L5-S1 level.  She does have a broad based disc bulge at L4-5.  His assessment was nerve root irritation and recommended an epidural injection (July 14, 2009 Eule chart note).

39. Dr. Eule’s deposition was taken on November 19, 2009.  He opined Employee, on a more probable than not basis, injured her back doing laundry at work in September 2006.  He released her to light duty work, following surgery, on September 27, 2007, and to full duty with a lifting restriction of 50 pounds on November 26, 2007.  He recommended she be off work in June 2008 due to increased pain in the low back but noted she was continuing to work when she was seen by his PA-C in July 2008.  He doubted she should be working as a PCA.  He agreed her work activities following surgery could have caused a worsening of her condition and symptoms, and she continued to aggravate her condition with her subsequent work activities.  The work incident doing laundry was the substantial cause of her need for surgery (Eule deposition).

PRINCIPLES OF LAW

Statute of Limitations

AS 23.30.100. Notice of injury or death.

(a) Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and to the employer.

(b) The notice must be in writing, contain the name and address of the employee and a statement of the time, place, nature, and cause of the injury or death, and be signed by the employee or by a person on behalf of the employee, or in case of death, by a person claiming to be entitled to compensation for the death or by a person on behalf of that person.

(c) Notice shall be given to the board by delivering it or sending it by mail addressed to the board's office, and to the employer by delivering it to the employer or by sending it by mail addressed to the employer at the employer's last known place of business. If the employer is a partnership, the notice may be given to a partner, or if a corporation, the notice may be given to an agent or officer upon whom legal process may be served or who is in charge of the business in the place where the injury occurred. 

(d) Failure to give notice does not bar a claim under this chapter

(1) if the employer, an agent of the employer in charge of the business in the place where the injury occurred, or the carrier had knowledge of the injury or death and the board determines that the employer or carrier has not been prejudiced by failure to give notice;

(2) if the board excuses the failure on the ground that for some satisfactory reason notice could not be given;

(3) unless objection to the failure is raised before the board at the first hearing of a claim for compensation in respect to the injury or death.

In Cogger v. Anchor House, (936. P.2D 157, 160 (Alaska 1997), the Alaska Supreme Court held:

An employee must provide formal written notice to his or her employer within thirty days of an injury in order to be eligible for workers' compensation under 
AS 23.30.100. For reasons of fairness and based on the general excuse in 
AS 23.30.100(d)(2), this court has read a "reasonableness" standard, analogous to the "discovery rule" for statutes of limitations, into the statute.  Alaska State House. Auth. v. Sullivan, 518 P.2d 759, 761 (Alaska 1974).  Under this standard, the thirty-day period begins when “by reasonable care and diligence it is discoverable and apparent that a compensable injury has been sustained.” Id. at 761 (quoting 3 Arthur Larson, Workmen's Compensation, Sec. 78.41, at 60 (1971)). . . .  Under Sullivan, the thirty-day period begins to run when the worker could reasonably discover an injury's compensability.  518 P.2d at 761.  The exact date when an employee could reasonably discover compensability is often difficult to determine, and missing the short thirty-day limitation period bars a claim absolutely.  For reasons of clarity and fairness, we hold that the thirty-day period can begin no earlier than when a compensable event first occurs.  However, it is not necessary that a claimant fully diagnose his or her injury for the thirty-day period to begin.  Id.
In Tinker v. VECO, Inc., 913 P.2d 488 (Alaska 1996), the Court held that oral notice to a supervisory employee was sufficient because when a supervisor is provided notice there is sufficient information given to the employer for the employer to complete its necessary investigation.  The court noted that under AS 23.30.070(e) an “agent of the employer  in charge of the business in the place where the injury occurred” has a statutory obligation to provide notice of an injury.  If something prevents the in-charge agent from informing the employer of a work-place injury, then prejudice by failure of the employee to report the injury timely is probable.

AS 23.30.120 Presumptions 
(a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that 

(1) the claim comes within the provisions of this chapter;

(2) sufficient notice of the claim has been given. . . .

. . . .

(b)If delay in giving notice is excused by the board under AS 23.30.100(d)(2), the burden of proof of the validity of the claim shifts to the employee notwithstanding the provisions of (a) of this section.

The Alaska Supreme Court held “the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute.”  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996)(emphasis in original).  Therefore, an injured worker is afforded a presumption all the benefits he seeks are compensable.  Id.  The Alaska Supreme Court has also held the presumption applies to claims for medical benefits as these benefits come within the meaning of compensation in the Alaska Workers’ Compensation Act.   Moretz  v. O’Neill Investigations, 783 P.2d 764, 766 (Alaska 1989); Olson v. AIC/Martin J.V., 818 P.2d 669 (Alaska 1991). 

The application of the presumption involves a three-step analysis.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).  First, the employee must establish a “preliminary link” between the disability and his employment.  The evidence necessary to raise the presumption of compensability varies depending on the claim.  In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish causation.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  The employee need only adduce “some” “minimal” relevant evidence (Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987)) establishing a “preliminary link” between the disability and employment (Burgess Construction, 623 P.2d at 316) or between a work-related injury and the existence of disability (Wien Air Alaska v. Kramer, 807 P.2d 471, 473-74 (Alaska 1991)).
“Before the presumption attaches, some preliminary link must be established between the disability and the employment. . . .”  Burgess Construction, 623 P.2d at 316.  “The purpose of the preliminary link requirement is to ‘rule out cases in which [the] claimant can show neither that the injury occurred in the course of employment nor that it arose out of [it].’”  Cheeks, 742 P.2d at 244.  In making the preliminary link determination, the Board may not concern itself with the witnesses’ credibility.”  Excursion Inlet Packing Co. v. Ugale, 92 P.3d 413,417 (Alaska 2004.

Once the preliminary link is established, it is the employer's burden to overcome the presumption by coming forward with substantial evidence the injury is not work related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1991).  There are two possible ways for an employer to overcome the presumption: 


(1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or 



(2)  directly eliminates any reasonable possibility that the employment was a factor in the disability.  Grainger v. Alaska Workers’ Comp. Bd., 805 P.2d 976, 977 (Alaska 1991).

“Substantial evidence” is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.  Miller, 577 P.2d at 1046.  “It has always been possible to rebut the presumption of compensability by presenting a qualified expert who testifies that, in his or her opinion, the claimant’s work was probably not a substantial cause of the disability.”  Norcon, Inc. v. Alaska Workers’ Comp. Bd., 880 P.2d 1051, 1054 (Alaska 1994) citing Big K. Grocery v. Gibson, 836 P.2d 941 (Alaska 1992).  If medical experts rule out work-related causes for the injury, then an alternative explanation is not required.  Norcon, 880 P.2d at 1054, citing Childs v. Copper Valley Elec. Ass’n, 860 P.2d 1184, 1189 (Alaska 1993).  The Board must look at the employer’s evidence in isolation, without regard to any evidence presented by the employee.  Id. at 1055.  Therefore, the Board defers questions of credibility and the weight to give the employer's evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee's injury entitles him to compensation benefits.  Id. at 1054.  

If the employer produces substantial evidence that the injury is not work-related, the presumption drops out, and the employee must prove all elements of her case by a preponderance of the evidence.  Koons, 816 P.2d at 1381, citing Miller, 577 P.2d at 1046.  The party with the burden of proving asserted facts by a preponderance of the evidence, must “induce a belief” in the mind of the board that the asserted facts are probably true.  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).

Temporary Total Disability

AS 23.30.185.  Compensation for temporary total disability.

In case of disability total in character but temporary in quality, 80 percent of the injured employee’s spendable weekly wages shall be paid to the employee during the continuation of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

In DeYonge v. NANA/Marriott, 1 P.3d 90 (Alaska 2000), the Alaska Supreme Court held that employment need not cause a permanent worsening of the underlying condition in order to be compensable.  “We only require that the employment cause a temporary increase in symptoms aggravating the disability.”  Id. at 98.

Medical Treatment

AS 23.30.095(c).  Medical treatments, services, and examinations. 

A claim for medical or surgical treatment, or treatment requiring continuing and multiple treatments of a similar nature, is not valid and enforceable against the employer unless, within 14 days following treatment, the physician or health care provider giving the treatment or the employee receiving it furnishes to the employer and the board notice of the injury and treatment, preferably on a form prescribed by the board.  The board shall, however, excuse the failure to furnish notice within 14 days when it finds it to be in the interest of justice to do so, and it may, upon application by a party in interest, make an award for the reasonable value of the medical or surgical treatment so obtained by the employee. 

Agency

Agency is defined as the “Relation in which one person acts for or represents another by latter’s authority, either in the relationship of principal and agent, master and servant, or employer or proprietor and independent contractor.”  Black’s Law Dictionary, 5th Ed.  The Alaska Supreme Court stated in Askinuk Corp. v. Lower Yukon School Dist., 214 P.3d 259, 264 (Alaska 2009), “an agent acts with actual authority if, ‘at the time of taking action that has legal consequences for the principal, the agent reasonably believes, in accordance with the principal’s manifestations to the agent, that the principal wishes the agent so to act’ (citing Restatement (Third) of Agency, Section 2.01 (2006)).”  The Court further held 

apparent authority to do an act is created as to a third person when a principal's conduct, reasonably interpreted, ‘causes the third person to believe that the principal consents to have the act done on his behalf by the person purporting to act for him” [Anderson v. PPCT Mgmt. Sys., Inc., 145 P.3d 503, 509 (Alaska 2006) (quoting City of Delta Junction v. Mack Trucks, Inc., 670 P.2d 1128, 1130 (Alaska 1983)].  Three considerations are pertinent in evaluating apparent authority: (1) the manifestations of the principal to the third party; (2) the third party's reliance on the principal's manifestations; and (3) the reasonableness of the third party's interpretation of the principal's manifestations and the reasonableness of the third party's reliance [Id. at 509 (citing Cummins, Inc. v. Nelson, 115 P.3d 536, 542 (Alaska 2005)].
In Cummins, Inc. v. Nelson, 115 P.3d 536, 541-542 (Alaska 2005), the Court discussed the factors necessary to hold a principal liable for acts of an alleged agent. 

Apparent authority is used to hold a principal accountable for a third party's belief about an actor's authority to act as an agent for the principal when the belief is reasonable and is traceable to a manifestation of the principal.  [Restatement (Second) of Agency Section 8 (1958).  Section 8 states ‘[a]pparent authority is the power to affect the legal relations of another person by transactions with third person, professedly as agent for the other, arising from and in accordance with the other’s manifestations to such third person.  Apparent authority is created ‘by written or spoken words or any other conduct of the principal which, reasonably interpreted, causes the third person to believe that the principal consents to have the act done on his behalf by the person purporting to act for him.’ [City of Delta Junction v. Mack Trucks Inc., 670 P.2d 1128, 1130 (Alaska 1983) (adopting the Restatement (Second) of Agency’s general rule for creation of apparent authority)].  There are three considerations in evaluating apparent agency: (1) the manifestations of the principal to the third party; (2) reliance on the principal's manifestations by the third party; and (3) the reasonableness of the third party's interpretation of the principal's manifestations and the reasonableness of the third party's reliance.  [Restatement (Second) of Agency Section 27 (1958)].  If a principal cloaks its apparent agent with authority to enter into a transaction on its behalf, the principal is liable as if it had entered into the transaction personally.  [Restatement (Second) of Agency Section 140, cmt. A (1958)]. 

In Fletcher v. South Peninsula Hosp., 71 P.3d 833, 840-841 (Alaska 2003), the Court stated

Apparent authority is based on Section 8 of the Restatement (Second) of Agency. We explained in Jackson that apparent authority is created by ‘written or spoken word or any other conduct of the principal which, reasonably interpreted, causes the third person to believe that the principal consents to have the act done on his behalf by the person purporting to act for him.’  [Jackson v. Power, 743 P.2d 1376, 1381 (Alaska 1987) (quoting City of Delta Junction v. Mack Trucks, Inc. 670 P.2d 1128, 1130 (Alaska 1983)(quoting Restatement (Second of Agency Section 27 (1958)].  We emphasized that it is the principal's conduct that is relevant.  ‘[O]ne dealing with an alleged agent must prove that the principal was responsible for the appearance of authority, by doing something or permitting the alleged agent to do something that led others, including the plaintiff, to believe that the agent had the authority he purported to have.’  [Id. (quoting City of Delta Junction, 670 P.2d at 1130 (internal citation omitted)].  Except for apparent authority's more explicit focus on the principal's conduct, apparent authority and apparent agency are not markedly different theories of liability; in fact, other courts often use them interchangeably.  [See, e.g. Bynum v. Magno, 125 F. Supp. 2d 1249, 1265 (and cited cases) (D. Haw. 2000)].  

Reemployment Benefits

AS 23.30.041.  Rehabilitation and reemployment of injured workers.
(c) An employee and an employer may stipulate to the employee's eligibility for reemployment benefits at any time. If an employee suffers a compensable injury and, as a result of the injury, the employee is totally unable, for 45 consecutive days, to return to the employee's employment at the time of injury, the administrator shall notify the employee of the employee's rights under this section within 14 days after the 45th day. If the employee is totally unable to return to the employee's employment for 60 consecutive days as a result of the injury, the employee or employer may request an eligibility evaluation. The administrator may approve the request if the employee's injury may permanently preclude the employee's return to the employee's occupation at the time of the injury. If the employee is totally unable to return to the employee's employment at the time of the injury for 90 consecutive days as a result of the injury, the administrator shall, without a request, order an eligibility evaluation unless a stipulation of eligibility was submitted. If the administrator approves a request or orders an evaluation, the administrator shall, on a rotating and geographic basis, select a rehabilitation specialist from the list maintained under (b)(6) of this section to perform the eligibility evaluation. If the person that employs a rehabilitation specialist selected by the administrator to perform an eligibility evaluation under this subsection is performing any other work on the same workers' compensation claim involving the injured employee, the administrator shall select a different rehabilitation specialist.

In Carter v. B&B Const., Inc., 199 P.3d 1150, 1159-1160 (Alaska 2008) the Alaska Supreme Court held 

an employee may be eligible for subsection .041(k) benefits before approval or acceptance of a reemployment plan so long as he has begun the reemployment process. The board has explained that it has ‘consistently held that when PPI benefits are exhausted, [subsection .041(k) ] stipend benefits are to be provided during the reemployment process, not just during the course of a reemployment plan.’ [Wagner v. Furniture Enters. of Alaska, Inc., AWCB Decision No. 04-0253 (October 26, 2004) (citing Townsend v. United Parcel Serv., AWCB Decision No. 91-0216 (August 3, 1991) (holding that “it is not necessary for an employee to commence a plan before benefits can be awarded under AS 23.30.041(k)].  This practice is in accord with Raris [Raris v. Greek Corner, 911 P.2d 510, 512-13 (Alaska 1996)] in which we observed that reemployment benefits ‘are paid contingent on the employee's participation in the development and execution of a reemployment plan.’  In other words, employees become eligible for reemployment benefits when they begin participating in the reemployment process. [citation omitted].


. . . .

The more difficult question is this: When does an employee begin participating in the reemployment process?  The answer to this question potentially determines whether there was a delay in providing benefits, and thus whether and when interest began accruing on the benefits.  The superior court concluded that Carter began participating in the reemployment process when he was assigned a rehabilitation specialist to perform his eligibility evaluation. Although this is not an implausible reading of AS 23.30.041(k), we conclude that it is incorrect.

When an employee exhausts PPI benefits before completion or termination of the reemployment process, AS 23.30.041(k) ‘provides a fall-back source of income.’  [Rydwell v. Anchorage Sch. Dist., 864 P.2d 256, 530 (Alaska 1993)].  Given this purpose, we think that the legislature did not intend that there should be a gap between the expiration of PPI benefits and the commencement of reemployment benefits for employees who are vigorously pursuing eligibility evaluations before their PPI benefits expire.  [Carlson v. Doyon Universal-Ogden Servs., 995 P.2d 224, 230 n.45 (Alaska 2000)].  We therefore conclude that the reemployment process begins when the employee begins his active pursuit of reemployment benefits.

7 AAC 43.750. Purpose and scope of personal care services.

(a) The purpose of personal care services is to enable an individual, of any age, whose needs would otherwise result in placement in an acute care hospital or nursing facility or loss of that individual's employment solely related to activities of daily living (ADL) to remain at home or prevent job loss. To be eligible for personal care services under 7 AAC 43.750 – 7 AAC 43.795, an individual must need extensive assistance with at least one ADL, and limited assistance with at least one other ADL, as shown by the individual's PCAT.

(b) Personal care services must be provided by either an agency-based or consumer-directed program and must

(1) be provided to an enrolled Medicaid recipient;

. . . .

(4) be provided by an individual who is not an immediate family member of the recipient or a legal representative and who is a personal care assistant

(A) selected by the recipient and employed by a personal care agency enrolled in the consumer-directed program under 7 AAC 43.786 . . . . 
AS 23.30.145(b).  Attorney fees.

If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

Subsection 145(b) requires the award of attorney fees and costs to be reasonable.  In Wise Mechanical Contractors v. Bignell, 718 P.2d 971, 974-975 (Alaska 1986), the Alaska Supreme Court held attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.  When determining reasonable attorney fees and costs for successful prosecution of claims, the nature, length, and complexity of the services performed, the resistance of the employer, and the benefits resulting from the services obtained are considered.

ANALYSIS

1. Is notice to Employer’s client sufficient to provide notice of an injury to Employer?

Employee claims she gave timely notice of her work injury to Employer because Carmen Lamont, Client, for whom she was working, knew about the injury.  She points to the fact Ms. Lamont contacted her homeowners insurance to see if Employee’s medical care would be covered.  

However, Ms. Lamont was not an employee of Employer because there was no employee/employer relationship established and no employment contract.  Furthermore, Ms. Lamont was not an agent of Employer and did not have any authority, actual or apparent, to bind Employer.  Ms. Lamont certainly did not have an impression she was an agent of Employer because she made no attempt to bring to Employer’s attention information about Employee’s injury.  Ms. Lamont contacted her own insurance and did not pursue the matter further when her insurer denied coverage.  Moreover, Ms. Lamont knew Employer had to be notified if she wished to change the times Employee worked or the duties Employee was to perform.  Ms. Lamont did contact Employer in November 2006 when she notified Employer she did not need Employee on Sundays.  She did not at that time tell Employer of Employee’s injury or inability to work.  

To create an agency relationship there must be explicit or overt  authorization by the Principal (here Employer) that someone (Ms. Lamont) was acting on its behalf so a third-party (Employee) might reasonably rely on actions of the agent (Ms. Lamont).  There are three elements that must be looked at together to determine if someone is the agent of another as laid out by the Court in City of Delta Junction.  For purposes of this workers’ compensation matter these are translated as (1) manifestations of Employer to a third-party (Employee) that Ms. Lamont was the Employer’s agent; (2) reliance by Employee on Employer’s manifestations; and (3) the reasonableness of Employee’s interpretation of Employer’s manifestations and reasonableness of Employee’s reliance.  

Employer made no manifestation at any time to Employee that she should consider Ms. Lamont as her Employer.  Employee attended orientation provided by Employer, filled out time sheets provided by Employer, turned in her time sheets to Employer’s office, and picked-up her pay check from Employer’s office.  Ms. Lamont merely signed Employee’s time sheet verifying (without reading or correcting the information) Employee had worked.  Employee provided no evidence of any manifestations Employer allegedly made that would have led her to believe Ms. Lamont stood in Employer’s shoes and could act on behalf of Employer.  Certainly Ms. Lamont did not see herself as an agent of Employer because she never reported Employee’s injury to Employer and she knew to contact Employer when she wanted to change Employee’s schedule (to do away with Sunday employment) or to get a replacement PCA when Employee was unable to work.  

Employee also did not rely on any manifestations from Employer that Ms. Lamont was the Employer’s agent.  Employee went to Employer’s office to turn in her time sheets.  She knew Employer could terminate her at any time, which it did when it learned she was falsifying her time sheets by including Sunday time after Ms. Lamont told Employer she did not need or want Employee on Sundays.  Employee also knew if she could not work Employer would make arrangements for an alternate PCA to make sure Ms. Lamont’s needs were covered.  The only evidence Employee relied on an assumption Ms. Lamont was Employer’s agent was her belated attempt to justify her untimely reporting of the workers’ compensation claim.  However, Employee certainly told several of her medical providers she had a work injury while not telling Employer when she turned in her time sheets or picked up her pay check.  

Even if Employee thought Ms. Lamont was Employer’s agent, such reliance was not reasonable.  Employer put Employee through an orientation session discussing her duties and obligations under Medicaid for her work as a PCA.  Employee was instructed on how to fill out time sheets.  Employee received and acknowledged receiving the employee manual and Employer’s fraud policy.  Employee knew to take her time sheets to Employer’s office, knew to go to that office to get her pay check, and knew Employer could terminate her at any time with or without the consent of Ms. Lamont.  Moreover, PCAs take care of elderly or disabled individuals.  To expect such individuals to act on behalf of an employer strains credulity.  Any reliance by Employee on her perception that Ms. Lamont acted for Employer was not reasonable.

Since none of the criteria for an agency relationship have been met, Ms. Lamont was not an agent of Employer.  Notice to Ms. Lamont of a work injury was not sufficient to provide notice to Employer of a work-related injury.  

2. Is Employee’s claim for benefits barred by AS 23.30.100 of the Alaska Workers’ Compensation Act?

Employee did not provide notice to Employer within 30 days of her work injury as required by AS 23.30.100.  She did not provide notice to Employer of her work injury within 30 days of having workers’ compensation explained to her by her treating Chiropractor on May 29, 2007.  She did not file notice of a work injury even after telling Dr. Eule on April 17, 2007 that she was injured at work.  Unlike the situation in Tinker, Employee did not give notice to a supervisory employee of Employee.  She failed to notify Employer even after a treating doctor advised her about workers’ compensation benefits.  She did not report the work injury as a work injury until Dr. Eule’s office told her to do so after it was advised by Medicaid that it would not pay for her surgery because it was related to a work injury.  

Employer was prejudiced by Employee’s failure for almost two years because it could not timely investigate her claim of injury, including an inability to have her examined by a doctor of its choosing prior to her having surgery.  Additionally, important witnesses were no longer available for Employer to interview.  Employee’s claim is, thus, barred under AS 23.30.100 unless the Board excuses the late notice under AS 23.30.100(d)(2).  

The Board may excuse Employee’s late filing of a claim for benefits if Employee is able to offer a “satisfactory reason notice could be given.”  AS 23.30.100(d)(2).  Employee was unaware of the difference between health insurance and workers’ compensation insurance.  Employee was told when hired by Employer it did not provide health insurance.  Employee later interpreted this to include workers’ compensation injuries.  This is a satisfactory explanation for failure to give timely notice and is grounds for excusing late notice.  However, this late notice deprives Employee of the presumption of compensability and she must prove her claim by a preponderance of the evidence. 

3. Did Employee have a compensable injury while working for Employer?

Employee asserted she injured her back while doing laundry for Carmen Lamont, Client.  She must prove her claim by a preponderance of the evidence.  Employee’s testimony about having an injury at work is somewhat dubious, given the variety of explanations to various medical providers and the discrepancies on her time sheets.  Nonetheless, her testimony of a work injury is supported by the testimony of Ms. Lamont the 96 years old Client, and by her contemporaneous statements to several of her medical providers.  

Furthermore, there are contemporaneous records of Employee seeking medical treatment in the time frame in which she states she twisted her back causing an onset of pain.  Some of these records indicate a work connection and some do not indicate a work connection.  However, Ms. Lamont testified Employee told her about hurting her back doing laundry.  Of the most significance is the testimony of Dr. Eule, Employee’s treating physician, who stated the incident doing laundry was the substantial cause of Employee’s need for surgery.  

Employer relies on the EME report of Dr. Ricketts, which would be substantial evidence to rebut the presumption of compensability if it were necessary to do so.  He stated he had difficulty determining if Employee was injured at work due to the inconsistent reports by the early medical providers.”  It is questionable whether her back pain resulted from work activities.”  He did find Employee’s back condition, whether caused by work or otherwise, had resolved by November 7, 2006, following treatment with ESI.  He also gave her a PPI rating of 7%, if the condition were found to be work related.  

The contemporaneous evidence, the testimony of Ms. Lamont, the statements of Employee and her daughter, and the statements by Dr. Eule support a conclusion by a preponderance of the evidence that Employee sustained an injury to her back in September 2006 while working for Employer.  This evidence also establishes Employee’s need for medical treatment, including surgery for the work injury.  Since Employee was off work following surgery for a work related injury, she is also entitled to temporary total disability benefits for time loss from July 27 through November 13, 2007 (Employee’s claim in her hearing brief).  

Dr. Eule found her medically stable in November 2007 and Employee returned to work as a PCA, although not for Employer.  The only physician to give Employee a PPI rating is the EME physician who gave her a7% PPI rating.  He said this rating would be attributable to the work injury if Employee’s claim were found to be compensable.  

Dr. Eule says Employee does not have the physical capacities to continue working as a PCA, even though she returned to work as a PCA in 2007.  Since Employee missed more than 90 days from work, she is, therefore, entitled to be evaluated for eligibility for reemployment benefits.  She has a PPI rating and her treating doctor says she cannot continue working as a PCA.  Employee is entitled to AS 23.30.041(k) stipend benefits while she is actively engaged in the process of being evaluated so she will be eligible for stipend benefits from the date of referral for the eligibility evaluation. 

Dr. Eule released Employee in November 2007 to work following surgery and noted in March 2008 that she was doing reasonably well.  Employee has not worked for Employer since November 2006.  However, she did return to work as a PCA for other employers.  In May 2008 Employee reported developing back pain a month earlier.  Dr. Eule agreed in deposition Employee had numerous temporary aggravations after her recovery from surgery, and further agreed Employee’s subsequent work activities intermittently aggravated her condition.  Therefore, Employer is not liable for any TTD after November 2007.  Any temporary time loss after November 2007 is more probably than not due to her subsequent work activities and the temporary aggravations caused by same.  The Alaska Supreme Court in DeYonge v. NANA/Marriott held that a subsequent employer is liable to an Employee for compensation caused by temporary increases in symptoms aggravating a previous disability, even if there is no permanent aggravation of the pre-existing condition.  

4. If Employee’s claim is compensable, is Employee entitled to have her past medical treatment paid?

The Board takes judicial notice the doctors who treated Employee were all knowledgeable about workers’ compensation claims and the procedures required by the Act for reporting and invoicing for workers’ compensation injuries.  Dr. Levine and Dr. Eule have treated numerous workers’ compensation claimants over several years and have appeared before the Board on numerous occasions.  Dr. Eule was told by Employee in April 2007 she injured herself at work.  Dr. Eule did not advise Employee to file a workers’ compensation claim until September 2008.  Therefore, the Board finds no reason under AS 23.30.095 to excuse the failure of these doctors to file timely reports and invoices with Employer and, therefore, payment is not due to the doctors for medical treatment previously provided to Employee.

5. Is Employee entitled to attorney’s fees?

Employee seeks $22,612.50 in attorney’s fees (based on hourly fee of $350.00) and paralegal fees (based on hourly fee of $125.00) and $2,614.12 in costs.  Since Employee prevailed on the most significant issues and request for benefits, she is entitled to the requested fees and costs.  She is awarded fees of $22,612.50 and costs of $2,614.12.  

CONCLUSIONS OF LAW

1. Employee’s notice of her injury to Employer’s client is not notice to the Employer of work-related injury.

2. Employee’s late notice of an injury with Employer is excused and her claim for workers’ compensation benefits is compensable.

3. Payment for Employee’s past medical benefits is barred by the late notice to Employer of medical treatment and this late notice is not excused. 


ORDER

1. Employer is ordered to pay Employee TTD from July 27 through November 13, 2007.

2. Employer is ordered to pay Employee 7% in PPI benefits

3. Employee is entitled to be evaluated for eligibility for Reemployment Benefits and a copy of this Decision & Order will be provided to the Reemployment Benefits Administrator for purposes of instituting referral for such an evaluation.

4. Employer is ordered to pay Employee AS 23.30.041(k) stipend benefits from date of this order referring Employee for an evaluation for eligibility for reemployment benefits so long as Employee is actively engaged in the reemployment process.

5. Employee is entitled to attorney’s fees in the amount of $22,612.50 and to costs in the amount of $2,614.12.

Dated at Anchorage, Alaska on February __, 2010.
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APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
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I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of MIRTA A. VARGAS employee/applicant; v. CARIDAD HOME CARE INC, employer; COMMERCE AND INDUSTRY INS CO, insurer/defendants; Case No. 200623537; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on February 16th, 2010.
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