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	INTERLOCUTORY DECISION AND ORDER

AWCB Case No.  200815473
AWCB Decision No. 10-0040
Filed with AWCB Anchorage, Alaska

on February 26, 2010


Employee’s Petition to exclude certain medical records from those to be sent to the Second Independent Medical Evaluation (SIME) was heard on the written record on December 8, 2009, in Anchorage, Alaska.   Attorney Andrew Lambert represented the employee and filed a brief.    Attorney Elise Rose represented the employer and insurer and filed a brief and a reply brief.  The record closed on January 26, 2010, when the Board met to deliberate.

ISSUES
Employee contends her mental health records should not be included in the records submitted to the SIME physician because she has not alleged a mental health claim as part of her workers’ compensation claim.  Employer asserts the records in question were provided to Employer by the treatment provider, were paid for by Employer, and were submitted to the Employer’s Medical Evaluation (EME) physician.  Therefore, these records should be included in any records submitted to the SIME physician, whether Employee asserts a mental health claim or not.

1. Should Employee’s mental health records, provided to and paid for by Employer and submitted to the EME physician, be submitted along with Employee’s other medical records to the SIME physician?

Employee also contends the Board should remove all of her mental records previously filed on medical summaries from the Board’s file because she has not filed a claim for mental health benefits, her mental records are not relevant, and inclusion of such records is an invasion of her privacy.  The Employer on the other hand asserts Employee was referred to the mental health counselor by her treating physician, the counselor supplied the records to Employer, and the counselor billed Employer for the treatment.  Employer also paid for some of the mental health treatment and asserts the records are relevant to the issues of causation and the nature and duration of Employee’s work injury.  Furthermore, the records were submitted as required on medical summaries.

2. Should the Board remove from its files all of Employee’s mental health records previously filed with the Board on Medical Summaries?


FINDINGS OF FACT

After a review of the complete file and testimony, the preponderance of the evidence establishes the following:

1. Employee alleges an injury to her low back while working for Employer on March 12, 2008 (Employee’s deposition).

2. Employee’s treating physician Dr. Kohler referred her to Lawrence Stinson, M.D., for pain management associated with a bulging disc (October 2, 2008 Stinson Consultation report).

3. Employee began treating with Dr. Stinson on October 2, 2008 (Id.).

4. On October 2, 2008, Dr. Stinson referred Employee for evaluation and treatment for depression to Connie J. Judd, ANP (Id.).

5. On October 13, 2008, Employee began treating with Ms. Judd for depression (October 13, 2008 Judd Behavioral Health Evaluation).

6. Dr. Stinson received medical reports from Ms. Judd (November 6, 2008 Stinson Progress Note).

7. Ms. Judd sent copies of her reports and invoices for her treatment of Employee to Employer.   Ms. Judd submitted her reports for treatment to Employer and to the Board along with Physician Report Form 07-6102.   These Physician Reports were for dates of October 17, 2008, October 24, 2008, November 12, 2008, November 17, 2008, November 24, 2008, December 1, 2008, December 5, 2008, December 19, 2008, February 27, 2009, March 12, 2009, and May 26, 2009.  Ms. Judd identified the date of injury as March 12, 2008.  Employer paid the submitted invoices from Ms. Judd (Ex. D. to Employer’s hearing brief and Physician Reports in Board’s file).

8. On November 7, 2008, Employee saw John Ballard, M.D., for an employer’s medical evaluation (EME).  Among the medical records examined by Dr. Ballard were the reports from Ms. Judd.   Dr. Ballard found Employee medically stable from the work injury with no Permanent Partial Impairment (PPI) and no need for further treatment (November 7, 2009 EME report).

9. Employee’s benefits were controverted on November 14, 2008, based on the EME report (November 14, 2008 controversion).

10. The parties agreed to an SIME at the August 18, 2009 prehearing but disagreed on the inclusion of Employee’s mental health records for the SIME physician’s review (August 18, 2009, Prehearing Conference Summary).

PRINCIPLES OF LAW

AS 23.30.095. Medical treatments, services, and examinations.

...

(k) In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board. The cost of an examination and medical report shall be paid by the employer. The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded. A person may not seek damages from an independent medical examiner caused by the rendering of an opinion or providing testimony under this subsection, except in the event of fraud or gross incompetence.
8 AAC 45.052. Medical summary.


(a) A medical summary on form 07-6103, listing each medical report in the claimant's or petitioner's possession which is or may be relevant to the claim or petition, must be filed with a claim or petition. The claimant or petitioner shall serve a copy of the summary form, along with copies of the medical reports, upon all parties to the case and shall file the original summary form with the board.

(b) The party receiving a medical summary and claim or petition shall file with the board an amended summary on form 07-6103 within the time allowed under AS 23.30.095(h), listing all reports in the party's possession which are or may be relevant to the claim and which are not listed on the claimant's or petitioner's medical summary form. In addition, the party shall serve the amended medical summary form, together with copies of the reports, upon all parties.

. . . .


(d) After a claim or petition is filed, all parties must file with the board an updated medical summary form within five days after getting an additional medical report. A copy of the medical summary form, together with copies of the medical reports listed on the form, must be served upon all parties at the time the medical summary is filed with the board.

8 AAC 45.092. Selection of an independent medical examiner
h) If the board requires an evaluation under AS 23.30.095(k), the board will, in its discretion, direct 

(1) a party to make two copies of all medical records, including medical providers' depositions, regarding the employee in the party's possession, ... 

In Seybert v. Cominco Alaska Exploration, 182 P.3d 1079, 1089 (Alaska 2008), the Alaska Supreme Court noted  “[a]n SIME is a board-ordered medical evaluation by an independent physician selected from a list maintained by the board; the purpose of an SIME is to assist the board when there are differences of opinion between the parties' physicians”  (citing AS 23.30.095(k); 8 AAC 45.090(2004); Syren v. Municipality of Anchorage, AWCB Dec. No. 06-0087 (April 20, 2006)).   

The Alaska Workers’ Compensation Appeals Commission in Church v. Arctic Fire and Safety, Alaska Workers’ Comp. App. Comm’n Dec. No. 126 (December 31, 2009), affirmed “[t]he purpose of an SIME is to assist the board in rendering its decision; the SIME doctor is the board’s expert” (citing Bah v. Trident Seafoods Corp., AWCAC Dec. No. 073, 5 (Feb. 27, 2008)).   “Therefore, the board is in the best position to assess what an SIME needs to include in order for the board to fill in any gaps or resolve any disputes in its understanding of the medical evidence” (Id.).

The Board in Teel v. J.E. Thornton General Contr., AWCB Decision No. 09-0091 (May 12, 2009), stated: 

Consistent with due process, the parties’ right to have the record in our decision reviewed by the Alaska Worker’s Compensation Appeals Commission or the courts, and absent statutory or regulatory authority, we conclude we cannot remove sensitive or embarrassing documents filed in our case record even if we believe they are irrelevant.   Our cases have frequently stated, “irrelevant information can be excluded from our record.”
    The protection of the Employee’s right to privacy in irrelevant medical records is made problematic because pursuant to AS 23.30.095 (h) and 8 AAC 45.052, parties are required to file medical records ‘relating to the proceedings’ or ‘which are or may be relevant.’  The rules are not as clear in respect to non-medical documents.  Accordingly, we direct both Employers not to file irrelevant, non‑medical documents in our records.  We conclude the confidentiality protections in AS 23.30.107(b) are sufficient to protect Employee’s rights to privacy in irrelevant medical treatment records in all but extraordinary situations.

Nonetheless, we recognize every potential disclosure of extraordinarily sensitive medical records, such as psychological and psychiatric records for example, outside of what is necessary for medical treatment or to prove or disprove a material issue in dispute, incrementally and impermissibly intrudes on Employee’s constitutional right to privacy in those records. Accordingly, we direct both Employers not to file clearly irrelevant, ‘highly sensitive’ medical documents in our record.  We again conclude the confidentiality protections in AS 23.30.107(b) are sufficient to protect Employee’s rights to privacy in irrelevant medical treatment records in all but extraordinary situations.

ANALYSIS

Should Employee’s mental health records be included in records for SIME?

Employee was referred to a mental health counselor, Connie Judd, by her then treating physician, Dr. Stinson.  Employee treated with Ms. Judd for several months and Ms. Judd identified the treatment as related to the work injury on the Physician’s Report Form 07-6102, which she submitted along with her invoices to Employer for payment.  According to Employer, some, if not all, of these invoices were paid as part of Employee’s treatment for her alleged work injury.  Copies of these medical records were filed with the Board on Board required medical summaries.  Employer provided copies of these mental health records, at least those provided through November 2008, to its EME physician for review.  

These mental health records provide, in part, the basis of the dispute between the EME physician and Employee’s treating physicians.  The SIME requested by and agreed to by the parties is for the Board’s benefit in order to assist the Board in resolving the medical disputes.  The best way for the SIME to assist the Board is for the SIME physician to have the same records and information as was provided to the EME physician and to the treating physicians.  Dr. Ballard (EME) and Dr. Stinson (treating physician) both had access to the mental health records provided by Ms. Judd.  Therefore, it is appropriate to include the mental health records, at least those through November 2008, to the SIME physician.  The SIME physician should also be apprised that additional records are available through May 2009, should the doctor need to see those records in order to complete properly the SIME examination and evaluation.  

Should Employee’s mental health records be stricken from the Board’s files?

Employee’s mental health counselor (Ms. Judd) filed copies of her reports on Physician Report Form 07-6102.    Ms. Judd also submitted these reports to Employer who, as required by regulation, filed copies on Medical Summaries with the Board and with Employee.  These records are now part of the case record and may not be removed from the file.   Employer and Employee are entitled to have a complete record for review by an appellate body, should either party appeal a decision in this claim.  There is no basis in law for removing properly filed documents from the Board’s file.  In the future, the parties should review any newly submitted mental health records for relevancy prior to filing same with the Board.  

CONCLUSIONS OF LAW

1. Employee’s mental health records submitted to the EME physician will be included in the medical records provided to the SIME physician.

2. Employee’s mental health records will not be stricken from the Board’s files.

ORDER

1. Employee’s Petition to exclude her mental health records from consideration by the SIME physician is granted in part and denied in part.  The mental health records provided to the EME physician will be included in the records sent to the SIME physician.  Mental health records generated after the November 14,  2008 controversion will not be included in the medical records at this time  but  the SIME physician may be apprised that such additional records exist.

2. The Board will maintain all the previously filed mental health records currently in its files.

3. Future mental health records, sent to the Employer by providers, may be reviewed for relevancy by Employer and provided to Employee in advance of filing with the Board on Medical Summaries in order to afford Employee an opportunity to request a Protective Order.

Dated at Anchorage, Alaska on February 26, 2010.
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Howard A. (Tony) Hansen, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of NICOLE  FINCH employee / applicant; v. KUUKPIK ARCTIC SERVICES DBA, employer ; SEABRIGHT INSURANCE CO, insurer / defendants; Case No. 200815473; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on February 26, 2010.








Jean Sullivan, Clerk









� See Cooper v. Boatel, Inc., AWCB Decision No. 87�0108 (May 4, 1987).  McDonald v. Municipality of Anchorage, AWCB Decision No. 94�0090 (April 15, 1994).  Unquestionably we may exclude irrelevant evidence from our hearing record, but the “case record” is more comprehensive than the hearing record and includes all filed documents and information.  Absent specific authority or an established practice and procedure of excluding filed documents from our case record, this protection for sensitive, but irrelevant information, rings hollow.
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