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	BLAKE MIELL, 

                                  Employee, 

                                        Applicant,

                          v. 

DUANE GRENNY FRAMING,

                                  Employer,

                                              and 

AIG CLAIM SERVICES,

                                  Insurer,

                                       Defendants.
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	FINAL DECISION AND ORDER

AWCB Case No.  200322134
AWCB Decision No.  10-0044
Filed with AWCB Anchorage, Alaska

on March 5, 2010


The Alaska Workers’ Compensation Board (Board) heard the employee’s petition for modification of Blake Miell v. Duane Grenny Framing, AWCB Decision No. 10-0019 (February 22, 2008) on February 3, 2010.  Mr. Blake Miell (employee) appeared at the hearing telephonically and represented himself.   Attorney Colby Smith represented the employer and insurer (employer).  The employee testified telephonically, and he was the sole witness.  We closed the record on February 3, 2010, at the end of the hearing.  


ISSUES

The employee argues he has been disabled under social security since December 11, 2003 and one of his doctors told him arthroscopy of the left knee would not really help him.  The employer maintains the employee’s petition does not support a request for rehearing or modification, as the employee’s allegations are not specific or detailed as required under 8 AAC 45.150(e), and lacks any claim or any new evidence to show there was a change of condition or mistake of fact.

1. Should the employee’s Petition to Modify be granted?

2. Should AWCB Decision No. 08-0027 (February 22, 2008) be modified?

RELEVANT CASE HISTORY

AWCB Decision No. 08-0027 provided the history of the case, the Board’ findings, and its conclusions as follows, in part:

I. HISTORY OF THE CASE

The employee injured his left knee on August 13, 2003, while working for the employer as a carpenter.  The employee was fifty-one years old at the time of injury.
  On November 21, 2003, the employee was seen by Richard W. Garner, M.D.  The employee reported “left knee pain when he knelt on a joist in August” and continuing.  Dr. Garner reviewed x-rays and his assessment was: “essentially unremarkable left knee except possible, minimal chondrocalcinosis, medial patella” and he also noted a moderately large effusion in the left knee.  Dr. Garner administered a steroid injection into the employee’s left knee. 

 On November 26, 2003, the employee signed a Report of Occupational Injury or Illness (ROI) which was filed with the Board on December 29, 2003: with a reported injury date of August 13, 2003.  In the ROI, the employee described his injury as “injured left knee” from “kneeling down between two joist.” 

On December 18, 2003, the employer accepted the employee’s claim and began paying TTD benefits.
  Also on December 18, 2003, the employee saw Dr. Garner, who reported the employee told him he had returned to work but that the pain in his left knee persisted.  Dr. Garner assessed: “1. Tear, left medial meniscus. 2. Left knee effusion. 3. Hypertension.”   Dr. Garner recommended an MRI
 and restricted the employee from working through December 29, 2003.
  

On December 24, 2003, the employee underwent an MRI of his left knee.  John J. McCormick, M.D., evaluated the MRI and reported his impressions as a complex tear of the posterior horn of the medial meniscus, anterior subluxation of the anterior horn of the medial meniscus, evidence of bone contusions, a high-grade sprain of the anterior MCL and a joint effusion with a popliteal cyst.
  

On December 29, 2003, Dr. Garner saw the employee for followup on the MRI.  The employee reported some effusion recurred in his knee and pain with abulation.  Dr. Garner assessed:  “1. Tear, left medial meniscus. 2. Bone bruise, left medial tibial plateau and, to a lesser extent, the left medial femoral condyle. 3. Chondromalacia of the medial femoral condyle.”    Dr. Garner reported: “there is no way to know what the MRI scan would have looked like prior to the current one, but it would certainly be reasonable to believe he tore the cartilage in August and is now developing degenerative change in the medial joint secondary to entrapment of the meniscal tear.”  Dr. Garner recommended an arthoscopic medial meniscectomy and chondroplasty of the medial femoral condyle.
  Dr. Garner removed the employee from work until April 14, 2004, in anticipation of a 3 month post surgery recovery.  The employee did not proceed to have the recommended surgery.
On January 30, 2004, the employee telephoned Dr. Garner’s office and advised the adjuster was sending him to an EME
 in February 2004.  The employee reported “right knee pain mimicking left knee” that “started same time as left knee but he did not report it.”
   On February 3, 2004, the employee saw Dr. Garner “at his own request for evaluation of his right knee.”  Dr. Garner noted: “His problem now is with the right knee.  He has noticed that the right knee is aching and it tends to have “heat” in it.  He has had no significant injury.  He is having no locking, catching or effusion in the right knee.”  Dr. Garner reviewed x-rays of the right knee and noted “only the barest hint of some early degenerative changes” and “I really could not describe this as showing any osteoarthritis.”  Dr. Garner did not recommend an MRI and suggested rechecking the right knee only as needed.

On February 20, 2004, the employee saw Steven J. Schilperoort, M.D., for an EME.  The employee reported he had not worked since December 11, 2003.  He denied knowledge of any previous left knee injury.  Dr. Schilperoort noted a June 16, 1997 Physician’s Report, indicates the employee suffered an injury to the back of his left calf while working for a former employer.
  Dr. Schilperoort noted the employee “denied any new injuries since the 08/03/03 episode.”  The employee did identify that he had had prior symptoms in his contralateral right knee and explained it was x-rayed and had spontaneously resolved.  Dr. Schilperoort opined that the employee had pre-existing chondrocalcinosis (pseudo gout), a temporary aggravation of the pre-existing chondrocalcinosis related to the work incident and a degenerative complex tear of the medial meniscus that pre-existed the reported work incident.   He explained that “were the meniscus tear the primary cause of the effusion, cortisone injection would have no effect.  The response to the cortisone injection establishes the cause of symptoms as the pseudo gout.”  He further explained that the way the employee explained how he injured his left knee on August 3, 2003, was “not a mechanism of injury that could reasonably create a meniscus tear.”  He opined that arthroscopic surgery would confirm his diagnosis, but that arthroscopic surgery was not indicated because the meniscus tear was not the cause of the employee’s knee symptoms.  Dr. Schilperoort predicted that the arthroscopic meniscectomy recommended by Dr. Garner would result in: “1. No significant general net changes in symptoms following a two to four week time for the post-operative swelling to subside. 2. I also predict that there would be no net improvement in Mr. Miell’s overall functional ability.  The problem is not the meniscus tear.  The problem is the chondrocalcinosis.”
  

On April 19, 2004, Dr. Schilperoort responded to the employer’s request to clarify his EME report. He again explained his opinion that the movements the employee explained occurred on August 3, 2003, could not cause a meniscus tear.  He opined that the employee’s delay of over three months before seeking medical care for his claimed August 3, 2003, injury was “well beyond the window to implicate the 08/03/03 episode as having any causal relationship to his condition necessitating his November 2003 initial physician visit.”   He responded specifically to Dr. Garner’s conclusions and explained why he believed the employee’s pain was caused by chondrocalcinosis and not a meniscus tear.  Dr. Schilperoort concluded that the reported work injury was not the causal factor for the employee seeking treatment in November 2003 and stated “This examiner views the stated injury date of 08/03/03 as an excuse, not a reason.”
  On April 28, 2004, based on Dr. Schilperoort’s reports the employer controverted all benefits.

On July 21, 2004, the employee attended a Second Independent Medical Evaluation under AS 23.30.095(k)(SIME) with Douglas G. Smith, M.D.  Dr. Smith diagnostic impression was: 

Left knee pain and swelling. 

1. Medial meniscus tear (MRI 12/24/03). 

2. Bone contusion and sprain of the medial collateral ligament (MRI 12/24.03). 

3. Medial compartment osteoarthritis (X-ray 7/21/04).  

Dr. Smith found “no objective evidence of pseudogout or chondrocalcinosis.” Dr. Smith explained the employee’s condition “could be accounted for by the meniscus tear” indentified on the 2003 MRI or from medial compartment osteoarthritis shown on the July 21, 2004 X-ray.   He further explained that his findings were “not really incompatible with the history of prior trauma” in August 2003.  Dr. Smith stated that he could not determine whether the reported work incident aggravated a pre-existing condition.  Dr. Smith declined to recommend what additional treatment was appropriate but opined that arthroscopic surgery would not be unreasonable.  Dr. Smith opined that if the employee did not proceed with surgery, the employee’s condition was medically stable as of July 21, 2004.  Based on the subsequent December 14, 2004 Physical Capacities Evaluation, Dr. Smith opined that the employee “could perform the capacity of rough carpenter.”
  Dr. Smith opined that if the employee did not proceed with surgery, an eight percent whole person PPI rating would be most appropriate.

On July 31, 2004, the employee went to the Providence Alaska Medical Center emergency room for right knee swelling.  David G. Ingraham, M.D., reported the employee explained “He was kneeling down today while working and felt pain in the lateral aspect of his right knee.”
  Dr. Ingraham’s assessment was: “Right knee injury, appears to be resolving, most likely contusion or sprain.”  The discharge instructions by Registered Nurse Kristine Walker stated: “Right knee injury resolved” and “Reassure, I do not think there was any serious injury to the right knee.”

On December 14, 2004, the employee underwent a Physical Capacities Evaluation (PCE) at Seethaler Physical Therapy by Larry Seethaler, L.P.T.  The PCE reported the employee meet the physical requirements of the job description for Rough Carpenter.  Mr. Seethaler noted: “The patient was in agreement with this assessment.  However, he was quick to point out that as the workday proceeded his performance would decrease.  This is due to his subjective complaint of left knee pain.”

On February 17, 2005, a prehearing conference was held at which the employer received a copy of Dr. Smith’s report.  On February 24, 2005, the employer sent the employee a letter rescinding its February 20, 2004, controversion and reinstated time-loss benefits. The letter stated:

Previously, all workers’ compensation benefits were controverted from February 20, 2004 ongoing per the IME report of Dr. Schilperoort.  Dr. Smith, the SIME physician, however, opined that your knee condition was related to a work injury and future treatment including arthroscopic surgery with a medial meniscectomy would be a reasonable and necessary form of treatment, if you desire surgical intervention.  Dr. Smith opined that if you decide to go forward with surgical intervention you are still not medically stable.

At the February 17, 2005 prehearing conference, you stated that you have not worked since this injury occurred and that you intended on proceeding forward with Dr. Smith’s recommended surgery.  As a result of Dr. Smith’s SIME report and your statement at the prehearing conference, the employer and its workers’ compensation carrier revises its prior controversion of all benefits. 

On May 19, 2005, the employee saw Dr. Garner for follow up regarding his left knee complaining of persistent anterior medial pain and perception of instability.  Dr. Garner’s assessment was tear of left medial meniscus and early degenerative/osteoarthritic change of medial left knee.  Dr. Garner recommended employee consult with Steven S. Tower, M.D., regarding treatment options including: realignment procedure, medial meniscectomy with possible chondroplasty or pickplasty of the medial joint.  Dr. Garner stated he was “unenthusiastic” about knee replacement surgery.

On June 13, 2005, at the request of Dr. Garner, the employee saw Dr. Tower for a consultation regarding his left knee.   Dr. Tower’s assessment was medial meniscus tear with evidence of moderate medial compartment narrowing, mild varus alignment.
  On June 13, 2005, Dr. Tower wrote Dr. Garner a letter in which he stated: “I think his weight is a significant contraindication to consideration of unicompartmental arthroplasty.” 
   Dr. Tower further stated: “one might get lucky and get some degree of significant relief from arthroscopic debridement and partial meniscectomy.”
  Dr. Tower opined “I think his prognosis for returning to carpentry work, given the amount of time he has been off the job, is somewhat guarded.”

On June 14, 2005, the employee returned to Dr. Garner and discussed Dr. Tower’s recommendations.  Dr. Garner noted “He is willing to consider an arthroscopic debridement of the knee and possible pickplasty, although again with his size and weight I am not sure that a pickplasty has a high likelihood of success.”  The employee was to follow up with Dr. Garner when he was ready for surgery.

On June 27, 2005, the employer deposed the employee.   The employee explained how he injured his left knee while working on August 13, 2003.  When asked if he injured any other body part besides his left knee the employee answered “No, I don’t think so.”  The employee identified his left knee as his only worker’s compensation claim “As far as I know.”
  The employee explained his right knee started bothering him in February 2004.
  The employee denied having any medical treatment for either knee prior to August 13, 2003 injury.
  The employee explained he had not proceeded with the arthroscopic surgery recommended by his doctors because “I have an idea that’s my own that I don’t think it’s going to work.”
  The employee stated he had arthroscopic surgery scheduled and the preoperative appointment was on July 28, 2005.
  The employee stated Dr. Garner “told me I need an artificial knee.”
  

On July 28, 2005, the employee saw Dr. Garner.  The employee delayed his surgery and expressed uncertainty regarding his workers’ compensation claim.  Dr. Garner noted “I share his concern that there may be sufficient degenerative disease within his knee as a result of the meniscal injury, and that he may ultimately need to consider a total knee replacement.”  But Dr. Garner continued to recommend arthroscopic surgery first.

On August 25, 2005, the employee saw Dr. Garner for left knee follow up.  Dr. Garner noted surgery was deferred on July 29, 2005, because of uncertainty about the employee’s workers’ compensation status.  Dr. Garner noted the employee’s medical care continues to be covered by the employer and because of this the employee has a greater comfort level with proceeding with surgery.

On September 20, 2005, Dr. Garner conducted a pre-operative consultation and the employee was scheduled for surgery on September 21, 2005.
  The employee failed to appear for the surgery.  On September 21, 2005, Dr. Garner sent the employee a letter notifying that he would no longer provide medical care to the employee.  Dr. Garner noted he had given the employee the opportunity to confirm he had workers’ compensation coverage and the employee had “virtually assured” him the night before that he wanted to proceed with the surgery.

On October 18, 2005, Dr. Schilperoort conducted a second EME.  Dr. Schilperoort disagreed with Dr. Smith’s diagnosis of the employee’s left knee injury.  Dr. Schilperoort offered an extensive defense of his original diagnosis of pseudo gout or chondrocalcinosis.  Dr. Schilperoort noted that Dr. Smith failed to consult imaging studies demonstrating the existence of chondrocalcinosis.  Dr. Schilperoort again explained his contention that “the mechanism of injury,” or how the employee described that his injury occurred, could not result in the meniscus tear.  Dr. Schilperoort discounted the potential importance of a meniscus tear versus other factors in creating the employee’s symptoms.  Dr. Schilperoort opined that “the actual history does not represent an acute meniscus tear nor does it represent even a symptomatic aggravation of a pre-existing degenerative meniscus tear based on the incident event.”  Dr. Schilperoort’s impression was:

1. Degenerative complex tear, medial meniscus, pre-existing, not causally related to 08/13/03 episode.

2. Findings compatible with chondrocalcinosis (pseudo gout) pre-existing, congenital, developmental variant, not causally related to 08/13/03 episode.

3. Progressive degenerative arthritis, principally medial compartment, left knee, idiopathic, not causally related to 08/13/03 episode with advancing symptoms.

4. Morbid obesity.

Dr. Schilperoort opined that the August 13, 2003 work incident was not a substantial factor in causing any of the employee’s diagnosed conditions but rather at most “created a symptomatic aggravation of the degenerative medial meniscus tear and/or medial compartment degenerative arthritis.”  Dr. Schilperoort concurred with Dr. Smith that since the employee chose not to proceed with surgery he was medically stable as of July 21, 2004.  He concurred with the December 2004 PCE that the employee could return to work as a rough carpenter.  Dr. Schilperoort opined that the employee had a four percent whole person PPI rating based on the left knee medial compartment degenerative arthritis, not related to the August 13, 2003 injury.  He opined that total knee replacement is not reasonable or necessary but that exploratory arthroscopic procedure was a reasonable consideration.
  

On December 22, 2005, the employer filed a Controversion controverting TTD after July 22, 2004, PPI in excess of four percent, reemployment benefits and “left knee total replacement”.

On January 25, 2006, the employee was evaluated by J. Stephen Brecht, M.D., for left knee problems.  Dr. Brecht’s impression was left knee medial meniscal tear with early degenerative arthritis.  Dr. Brecht recommended arthroscopic surgery but noted the employee may need a total knee replacement “in the distant future” and that he was currently “too young to have a knee replacement.”  Dr. Brecht opined the employee had “progressive degeneration in the medial compartment” and stated the degeneration “was not helped by the meniscal tear.”  Dr. Brecht advised the employee that removing the loose portions of the meniscus would prevent them from becoming trapped in the joint and this could result in short term symptom improvement.  Dr. Brecht also opined “I do think that carpentry or any similar work is going to increase the war and tear on his knee that already has degenerative changes.” and recommended vocational rehabilitation.
 

On January 30, 2006, the employer controverted the employee’s WCC.  The controversion denied:  1) TTD benefits from July 22, 2004 forward; 2) PPI benefits in excess of four percent based on Dr. Schilperoort’s October 18, 2005 EIME report; 3) PTD and vocational rehabilitation benefits based on Drs. Smith and Schilperoort’s findings that the employee could return to work as a carpenter, and 4) total left knee replacement.

On February 22, 2006, a prehearing conference was held at which the employer advised the employee that arthroscopic surgery for his left knee had not been controverted but that total knee replacement had been controverted because it was unaware of any physician who had recommended total knee replacement.

On May 8, 2006, the employee returned to Dr. Brecht for right knee pain.  Dr. Brecht noted the employee stated “he has had medial-sided knee pain since 2003.”   Dr. Brecht noted “The patient states he also injured his knee July 29, 2004 when he was changing his oil at his apartment.”  Dr. Brecht performed a physical exam and ordered x-rays.  Dr. Brecht’s impression was “Early right knee osteoarthritis with old potential loose bodies.”  Dr. Brecht suggested ibuprofen or Aleve and decided not to order an MRI.

On June 6, 2006, the employee saw Tim Kavanaugh, M.D., of The Alaska Bone & Joint Institute.  The employee reported right and left knee pain and swelling attributed to “work injury” “8-13-03 to present.”  Dr. Kavanaugh diagnosed a left knee medial meniscus tear and recommended arthroscopy.  Dr. Kavanaugh noted “He was under the impression that he needed a knee replacement and that is why he came to see me.  I told him that I do not think he needs a knee replacement, he needs an arthroscopy.”

On July 3, 2006, the employee returned to Dr. Brecht for reevaluation of his right knee.   Dr. Brecht noted that the employee’s left knee injury was a workers’ compensation claim but the employee’s right knee pain “all started in July 2004 when he was his [sic] changing oil at his apartment.”  Dr. Brecht’s impression was “Early right knee osteoarthritis with old potential loose bodies, possible meniscal tear.”  Dr. Brecht advised the employee that an MRI would perhaps show something further but noted the employee “At this point does not want to get an MRI”.

. . . .

On September 5, 2006, the employee saw Michael R. McCoy, M.D., at the Alaska Veterans Administration Hospital (AVAH).  Dr. McCoy ordered an MRI of the employee’s right knee at the employee’s request.  X-rays indicated slight to moderate degenerative joint disease in both knees, more advanced in left and the possibility of osteocartilaginous loose bodies in the posterior aspect of the right knee.  A right knee MRI, on September 13, 2006, indicated no ligamentous or meniscal injury, what appeared to be chondromalacia patella and small osteocartilaginous joint bodies.

. . . .

On October 16, 2006, the employee saw David A. McGuire, M.D., for evaluation and treatment options for his right knee.  Dr. McGuire noted the employee reported he injured his right knee on July 29, 2004.  Dr. McGuire’s impression was lateral meniscus tear and he ruled out chondromaliacia.  Dr. McGuire recommended conservative treatment including an exercise program.  Another option discussed was arthroscopic surgery for diagnostic and therapeutic purposes.  Dr. McGuire noted the employee understood all they discussed and “will let us know what, if anything, we can do to assist him.”

. . . .

On December 12, 2006, the employer filed a Controversion controverting TTD from January 3, 2006 ongoing, PTD, PPI in excess of four percent, “Medical costs, including left total knee replacement,” penalty and interest.

On December 21, 2006, a prehearing conference was held at which the issues presented and defenses were discussed.  The employee advised that he injured the lateral side of his right knee while at home.  He stated he needed surgery on his right knee and that it was acting up while he was still working.  The employer asserted the right knee injury was time barred because the employee did not file a ROI within 30 days of knowing about the injury under AS 23.30.100 and AS 23.30.105.
 

On June 21, 2007, the employee returned to Dr. Kavanaugh for right knee pain.  Dr. Kavanaugh noted “His X-rays a year ago looked good and I felt that he did not need a knee replacement.”   His impression was that the employee had a right knee medial meniscus tear.  He again recommended right knee arthroscopy and noted that:

The longer he lets this go in his knee, the more damage he is going to do to his knee.  We then went into a discussion about his work status and his knee.  He gave me the impression that he is just trying to malinger and not go back to work and he is using this knee as an excuse.  I think that in his best interest and in the best interest of his knee, he should have a arthroscopy and get this taken care of because the long-term consequences of leaving this meniscus torn are that the tear would propagate and get bigger and then predispose to him more arthritis at an early age down the line.  He understood all of this when he left the office today, though I do not think he was that happy with me because this was not what he wanted to hear.

On August 9, 2007, the employee returned to Dr. Brecht.  Dr. Brecht explained “It was not clear what he wanted me to do for him today other than to clarify his previous findings, I tried to answer all his questions as clearly as possible.”  Dr. Brecht noted the employee’s “chief complaint” was “Have I reached medical stability?” and that he was “unclear as to why he is medically stable.”  Dr. Brecht noted the employee reported that in regards to his left knee he still has medial pain, is unable to do a full day’s work and uses a cane for ambulation.   His impression was: “Left knee medial meniscal tear with moderate osteoarthritis” and “Right knee probable medial meniscal tear with mild osteoarthritis.”  Dr. Brecht opined that if the employee was to have further treatment on his left knee, improvement might be possible but there was no guarantee of improvement in his symptoms.  He reported the employee was not interested in knee arthroscopy.  Dr. Brecht opined that “Since the patient is not interested in further treatment of the left knee, he is at a point of medial stability.” Dr. Brecht stated “I expect his symptoms to continue to worsen over time. He has seen two other surgeons about his right knee.  I would defer to them for their recommendations at this time.”

On August 15, 2007, a prehearing conference was held at which the issues presented and defenses were discussed.  The employer again raised the AS 23.30.100 time barr defense regarding the right knee and argued the employee was failing to mitigate his damages by failing to proceed with arthroscopic surgery on the left knee.
  

On September 11, 2007, the employee returned to Dr. McCoy for an annual follow up.  The employee reported significant knee pain.  Dr. McCoy’s assessment was: 

1. Health maintenance.

2. Degenerative arthritis particularly of the knees bilaterally.

3. Reported bilateral hearing loss.

4. Obesity.

5. Hyperlipidemia.

The employee indicated to Dr. McCoy he “planned to pursue his knee issues outside the VA.”

. . . .

ORDER
1. The employee’s workers’ compensation claim regarding his right knee is denied and dismissed.

2. The employee’s claim for permanent total disability (PTD) benefits, under AS 23.30.180 is denied and dismissed.

3. The employee’s claim for additional temporary total disability (TTD) benefits under AS 23.30.185 is denied and dismissed, at this time.

4. The employee’s claim for additional permanent partial impairment (PPI) benefits, under AS 23.30.190 is denied and dismissed.

5. 
The employee’s request for left knee replacement surgery is neither reasonable nor necessary, as related to the August 13, 2003 left knee injury and the employer is not responsible to provide medical benefits for such at this time.  

6.
The employee is medically stable as of July 21, 2004, and unless he chooses to proceed with the recommended left knee arthroscopic surgery he is not entitled to additional medical benefits, under AS 23.30.095(a).  The employee is entitled to additional medical benefits for arthroscopic surgery on his left knee if he chooses to have such surgery.  Accordingly, the employee’s claim for additional medical benefits, other than left knee arthroscopic surgery, under AS 23.30.095(a) is denied and dismissed.  

. . . .


FINDINGS OF FACT

The Decision and Order in Blake Miell v. Duane Grenny Framing, AWCB Decision No. 10-0019 (February 22, 2008), is incorporated herein by reference.  The following are relevant to the employee’s Petition, and are found by a preponderance of the evidence:

1. The employee testified at the December 6, 2007 hearing that he was receiving social security benefits.  (AWCB Decision No. 08-0097, pg. 17.)

2. On September 11, 2007, Michael McCoy, M.D., evaluated the employee and noted his bilateral knee arthritis, and indicated the recommendation for surgery on the right knee.  (Dr. McCoy’s 9/11/07 clinic note.)

3. On December 5, 2007, Mr. McCoy again noted the employee’s degenerative arthritis, particularly of the knees bilaterally.  (Dr. McCoy’s 12/5/07 clinic note.)

4. On June 6, 2008, Dr. McCoy indicated the employee was complaining of a significant progression in his right knee pain, which was limiting his activities of daily living.  (Dr. McCoy’s 6/6/08 clinic note.)

5. Also on June 6, 2008, the employee had x-rays of his right knee with a comparison anterior-posterior (AP) weight bearing of the left.  The impression was as follows:  1) mild to moderate degenerative change in the patellofemoral joint, with a question of chondromalacia; 2) mild degenerative change of the tibiofemoral joint; and 3) continued degenerative change of the left knee, similar to the prior exam of September 5, 2006.  (James Faries, M.D.’s x-ray report, 6/6/08.)

6. On June 26, 2008, an MRI of the right knee was performed.  The impression was as follows:  1) loose bodies measuring as much as 1.4 cm and 1.1 cm at the posterior aspect of the intercondylar region of the knee, just posterior and at the superior aspect of the anterior cruciate ligament (ACL) and posterior cruciate ligament (PCL) without distortion of these structures; 2) articular cartilage thinning at the posterior superior aspects of the patella with subcortical degenerative changes in the bone marrow intermittently over the upper outer one-quarter of the patella; and 3) mild marginal osteophytes of the medial and lateral compartments of the knee extending up to the medial side of the patellofemoral compartment of the knee.  (Gregory Kisling, D.O.’s MRI report, 6/26/08.)

7. On December 10, 2008, Dr. McCoy evaluated the employee and noted his knee pain was worse on the left, and was limiting his activity. (Dr. McCoy’s 12/10/08 clinic note.) 

8. On February 20, 2009, the employee filed a Petition for Modification of AWCB Decision No. 08-0027.  The employee stated as his reason for requesting a modification the fact Social Security had put him on disability the day he left work, which was December 11, 2003.  (Employee’s 2/20/09 Petition to Modify.)

9. On March 11, 2009, the employer filed its Answer to the employee’s Petition to Modify.  The employer argued modification was not appropriate pursuant to Usibelli Coal Mine v. Marx,
 J.L.Hodges v. Alaska Constructors, Inc.,
 and Sulkosky v. Morrision-Knudsen,
 based on the fact the employee merely put forth bare allegations of fact without specificity or details, and did not offer any new evidence.  The employer maintained the Board was aware of the social security determination when it issued AWCB Decision No. 08-0027.  Relying on Hummel v. Tlingit Haida Regional Housing Authority,
 the employer also contended and in any event, social security determinations are not binding on the Board.  (Employer’s Answer, document dated 3/10/09).

10. On June 15, 2009, the employee saw Dr. McCoy and reported his bilateral knee pain was his primary physical complaint.  Dr. McCoy again diagnosed bilateral knee degenerative arthritis, right greater than left.  (Dr. McCoy’s clinic note, 6/15/09.)

11. On June 30, 2009, a prehearing conference was held on the employee’s February 20, 2009 Petition to Modify and the employer’s March 11, 2009 Answer.  According the June 30, 2009 prehearing conference summary, the employee stated he filed his Petition as he is disabled under social security and his doctor told him arthroscopy on his left knee would not really help him.  The employee provided copies of the June 26, 2008 right and left knee MRI reports.  The employer stated its opposition to the employee’s position was laid out in its March 11, 2009 Answer.  A hearing date was set for February 4, 2010.  (Prehearing conference summary, 6/30/09.)

12. On January 5, 2010, a prehearing conference was held.  The employee requested that the February 3, 2010 hearing be rescheduled, but he admitted he had no new evidence.  The February 3, 2010 hearing date was maintained.  (Prehearing conference summary, 1/5/10.)

13. On January 8, 2010, the employee underwent a magnetic resonance imaging (MRI) study of his left knee.  The impression was as follows:  (1) that other than some mild degenerative changes in the posterior horn of the medial meniscal cartilage, the menisci and ligaments appeared unremarkable; (2) contusions and/or degenerative changes of the medial tibial, medial femoral, and posterior patellar regions of the left knee, with some articular cartilage thinning overlying the articular cartilage, especially in the posterior aspect of the patella, which might represent early chondromalacia patella; and 3) mild to moderate varicose veins of the subcutaneous tissues of the medial aspect of the knee.  (Gregory Kisling, D.O.’s 1/8/10 MRI report.)

14. The employee testified he continues to be permanently disabled as the medial meniscus is gone from his left knee.  He testified he has trouble with his left knee no matter what he is doing.  He further testified arthroscopy on his left knee will not help him and will not decrease his pain.  The employee testified he does not have a doctor’s opinion in the form of a medical report that he needs left knee replacement surgery, rather than left knee arthroscopy.  He testified he has not had the left knee arthroscopy because he did not think it would benefit him.  The employee testified the medical benefits for his left knee have been denied.  He also testified he does have the March 24, 2005 letter from the employer that left knee arthroscopy will be covered by the workers’ compensation insurance.  He testified he will get the left knee arthroscopy if necessary.  The employee testified he believed his right knee problem was caused by his work.  He also testified although Dr. McGuire might have said something, he does not have a medical report in which a doctor opined his right knee condition is related to his work.  He testified his right knee condition has been made worse by his left knee condition.  The employee testified he did not agree with the physical therapist Larry Seethaler’s PCE.  He testified picking up weights and setting them down again did not have anything to do with any job he had ever had.

15. The employer represented that the employee has been told, and was sent a March 24, 2005 letter confirming the employer will pay for left knee arthroscopy.

PRINCIPLES OF LAW

AS 23.30.130(a) provides:

Upon its own initiative, or upon the applica​tion of any party in interest on the ground of a change in condi​tions, including, for the purposes of AS 23.30.175, a change in resi​dence, or because of a mistake in its determi​nation of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensa​tion order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure pre​scribed in respect of claims in AS 23.30.1​10.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reins​tat​es, increases or decreases the compensation, or award compensation.

The Alaska Supreme Court discussed AS 23.30.130(a) in Interior Paint Company v. Rodgers:

The plain import of this amendment [adding "mistake in a determination of fact" as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted.
  

Usibelli Coal Mine v. Marx, 708 P.2d 1284, 1288-1289 (Alaska 1985) (“The concept of ‘mistake’ requires careful interpretation.  It is clear that an allegation of mistake should not be allowed to become a back-door route to retrying a case because one party thinks he can make a better showing on the second attempt.”  Quoting 3 Larson, the Law of Workmen’s Compensation § 81.52, at 354.8 (1971).)

Hodges v. Alaska Constructors, Inc. 957 P.2d 957, 961 (Alaska 1998) (Employee’s request for modification properly denied by the Board where employee failed to explain why newly discovered evidence supporting the allegation could not have been discovered and produced at the time of the hearing, as an allegation of mistake should not be a route to retrying a case because a party thinks it can make a better showing on a second attempt.)

Hummel v. Tlingit Haida Regional Housing Authority, AWCB Decision No. 08-0125 (July 2, 2008) (Social Security Administration’s determination of disability not binding on the Board, as the standards for entitlement to benefits under social security rules are different from the entitlement to benefits under the Alaska Workers’ Compensation Act.)

8 AAC 45.150.  Rehearings and modification of board orders. 


(a)
The board will, in its discretion, grant a rehearing to consider modification of an award only upon the grounds stated in AS 23.30.130.


(b)
A party may request a rehearing or modification of a board order by filing a petition for a rehearing or modification and serving the petition on all parties in accordance with 8 AAC 45.060.  

…



(d)
A petition for a rehearing or modification based on an alleged mistake of fact by the board must set out specifically and in detail 



(1)
the facts upon which the original award was based; 



(2)
the facts alleged to be erroneous, the evidence in support of the allegations of mistake, and, if a party has newly discovered evidence, an affidavit from the party or the party's representative stating the reason why, with due diligence, the newly discovered evidence supporting the allegation could not have been discovered and produced at the time of the hearing; and 



(3)
the effect that a finding of the alleged mistake would have upon the existing board order or award.  


(e)
A bare allegation of change of conditions or mistake of fact without specification of details sufficient to permit the board to identify the facts challenged will not support a request for a rehearing or a modification.  


(f)
In reviewing a petition for a rehearing or modification the board will give due consideration to any argument and evidence presented in the petition.  The board, in its discretion, will decide whether to examine previously submitted evidence.  

ANALYSIS 
The employee timely requested modification of the February 22, 2008 decision, under AS 23.30.130(a), based on his February 20, 2009 Petition for Modification.  He has presented the June 26, 2008 and January 8, 2010 MRI reports of his right and left knees, as well as Dr. McCoy’s clinic notes as new evidence.  However, the employee has not offered any medical evidence in the form of a doctor’s opinion that left knee arthroscopy is not the recommended treatment for his left knee symptoms and disability, or that the employee’s work was a substantial factor in his right knee symptoms, disability and need for medical treatment.  This new evidence does not show a mistake of fact by the Board or a change in the employee’s condition.  The employee has also again offered his ongoing testimony that Dr. Garner told him that he would not receive much benefit from left knee arthroscopy, although Dr. Garner has not written that opinion in his medical reports.  The Board fully considered the record in its February 22, 2008 decision, and the employee has not presented any new medical evidence in the form of a doctor’s opinion that demonstrated a mistake of fact or a change in conditions.

Finally, the employee has again testified he has been considered disabled by the Social Security Administration (SSA) since March 11, 2003.  However, the SSA’s determination of disability is not binding on the Board, and the standards for entitlement to disability benefits under the SSA are different from the standards for entitlement to benefits under the Alaska Workers’ Compensation Act.
  The Board considered the record, including the fact the employee has been on social security disability since March 11, 2003, in its February 22, 2008 decision.  The instant case in similar to Usibelli Coal Mine v. Marx,
 in which the Alaska Supreme Court found that where the Board was already aware an employee had been declared totally disabled by the SSA based on his hearing testimony, that did not constitute a change of condition as the determination took place prior to the original hearing and was not based on new evidence.

In summary, the employee has not met the requirements of 8 AAC 45.150(c), as he has not offered the required medical evidence to prove a change of conditions.  He has failed to meet the requirements of 8 AAC 45.150(d) and (e), as he has not set out specifically and in detail any facts alleged to be erroneous or facts proving a change of conditions.  

CONCLUSIONS OF LAW

1. The employee did not present evidence sufficient to prove a mistake of fact or a change of conditions to justify modification of AWCB Decision No. 08-0027 (February 22, 2008)..  Therefore, his Petition to Modify will be dismissed.

ORDERS

1. The employee’s Petition for Modification of the February 22, 2008 decision, under AS 23.30.130(a), is denied.  

2. AWCB Decision No. 08-0027 (February 22, 2008), remains in full force and effect.

Dated at Anchorage, Alaska on March 5, 2010.  
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APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order on Modification in the matter of BLAKE MIELL employee / applicant; v. DUANE GRENNY FRAMING, employer; AIG CLAIM SERVICES, insurer / defendants; Case No. 200322134; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on March 5, 2010.  






Kim Weaver, Administrative Clerk
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� 12/29/03 Report of Occupational Injury or Illness.


� 11/21/03 Dr. Garner Chart Note. 


� 12/29/03 ROI.


� 2/24/06 Compensation Report. 


� Magnetic Resonance Image.


� 12/18/03 Physician’s Report.


�12/24/03 MRI Report.


�12/29/03 Dr. Garner Chart Note. 


�Employer’s medical evaluation as authorized by AS 23.30.095(e) and (k).


�1/30/04 Physician’s Report. 


�1/30/04 Dr. Garner Physician’s Report.


� 6/16/97 Physician’s Report.


� 2/20/04 Dr. Schilperoort EME Report.


� 4/19/04 Dr. Schilperoort EME Addendum. 


� 4/28/04 Controversion Notice. 


� Although Dr. Smith examined the employee on 7/21/04 he did not submit his report until 1/15/05.


� 1/15/05 SIME Report and 12/14/04 PCE Report. 


� According to the employee’s hearing testimony he ceased working for the employer in December 2003 and was working on his automobile at home on July 31, 2004, when this right knee injury occurred.


� 7/31/04 Providence Health System Emergency Records. 


� 12/14/04 PCE.


� 2/24/05 Letter from Colby Smith to Joireen Cohen and employee.


� 5/19/05 Dr. Garner Physician’s Report.


� 6/13/05 Dr. Tower Physician’s Report.


� Arthroplasty is the reconstruction or making of an artificial joint.


� 6/13/05 Dr. Tower letter to Dr. Garner.


� 6/13/05 Dr. Tower Physician’s Report.


� 6/14/05 Dr. Garner chart note.


� 6/27/05 B. Miell Deposition at 21:3-11.


� Id. at 21:12-22.


� Id. at 24:1-20.


� Id. at 28:14-15. 


� Id. at 29:6-19, 30:3-7.


� Id. at 30:8.


� 7/28/05 Dr. Garner Physician’s Report.


� 8/25/05 Dr. Garner Physician’s Report.


� 9/20/05 Dr. Garner Physician’s Report.


� 9/21/05 Dr. Garner Physician’s Report and 9/21/05 Letter to Employee. 


�10/18/05 Dr. Schilperoort EME Report. 


� 12/22/06 Controversion.


� 1/25/06 Dr. Brecht Chart Note.


� 1/30/06 Controversion. 


� 2/22/06 Prehearing Conference Summary.


� 5/8/06 Dr. Brecht Chart Note. 


� 6/6/06 The Alaska Bone & Joint Institute patient history form.


� 7/3/06 Dr. Brecht Chart Note. 


� 9/13/06 MRI Report.


� 10/16/06 Dr. McGuire Chart Note.


� 12/12/06 Controversion.


� 12/21/06 Prehearing Conference Summary.


� 6/21/07 Dr. Kavanaugh Chart Note.


� 8/9/07 Dr. Brecht Chart Note. 


� 8/15/07 Prehearing Conference Summary.


� 9/11/07 Dr. McCoy Chart Note.


� Usibelli Coal Mine v. Marx, 708 P.2d 1284, 1288-1289 (Alaska 1985).


� Alaska Constructors, Inc. 957 P.2d 957, 961 (Alaska 1998).


� Sulkosky v. Morrision-Knudsen, 919 P2d 158, 164 (Alaska 1996).


� Hummel v. Tlingit Haida Regional Housing Authority, AWCB Decision No. 08-0125 (July 2, 2008).


� 522 P.2d 161 (Alaska 1974).


� 522 P.2d at 168.  Quoting from O'Keeffe v. Aerojet-General Shipyards, Inc., 404 U.S. 254, 256 (1971).


� AWCB Decision No.08-0125, pg. 33.


� 708 P.2d 1284, 1288-89.  
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