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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	JACK V. ARNOLD, 

                                               Employee, 

                                               Petitioner,          

                                               v. 

BROWN CONSTRUCTION CO., INC.,

                                               Employer,

                                               and 

PROVIDENCE WASHINGTON INSURANCE

SOLUTIONS

                                              Insurer,
                                              Respondent.


	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	       INTERLOCUTORY

       DECISION AND ORDER

        AWCB Case No.  198314733

        AWCB Decision No.  10-0045 

         Filed with AWCB Anchorage, Alaska

         on March 05, 2010


The Alaska Workers’ Compensation Board (Board) considered Employee’s Motion for Extension of Time under AS 23.30.110(c), and Employer’s Partial Opposition thereto, on the written record on March 4, 2010.  Employee is represented by Joseph Kalamarides, Esq.  Employer is represented by Nora Barlow, Esq.  The record closed on March 4, 2010.

ISSUES

Employee contends he is entitled to a 60 day extension of time within which to file an affidavit of readiness for hearing under AS 23.30.110(c) and tenets articulated by the Alaska Supreme Court in Nghi Kim v. Alyeska Seafoods, Inc., 197 P.3d 193 (Alaska 2008).  Employer contends only a 30 day extension of time is appropriate under the circumstances.

1. Should Employee be granted a 60 day extension of time to file a request for hearing?

FINDINGS OF FACT

The following facts are established by a preponderance of the evidence: 

1.
The Board’s original file in this case cannot be located.  The facts set forth herein are based on portions of that file being reconstructed from microfiche, and on the Board’s computerized tracking system. 

2.
On March 20, 1985, June 7, 1985, January 29, 1986, March 18, 1988, and June 3, 1988, Employee filed workers’ compensation claims (WCC) for a work injury which occurred in either 1982 or 1983.  (Board computer tracking system).  

3.  
On January 24, 1991, a Compromise & Release Agreement (C & R) was signed by the parties and approved by the Board. (Id.)  The C & R has not yet been duplicated from microfiche, and though the terms of the C & R are unknown at this time, the terms of the parties’ agreement are not necessary to a ruling on the pending Motion for Extension of Time.

4.
No action took place in this matter from the time the C & R was approved, until Claimant filed another claim on September 18, 2007.  The Claim was rejected because the claim form was not signed.  (Board’s computer tracking system; Board letter to Claimant, copy to Employer, September 18, 2007).   Claimant re-filed his Claim on September 27, 2007.  The claim was  again rejected for the same reason.  (Board’s computer tracking system).  The reverse side of the WCC has not yet been duplicated from microfiche, so the precise relief Claimant sought from this newest WCC is unknown.  Ultimately, the claim appears to have been accepted, as Employer filed an Answer to the claim on November 19, 2007, denying it had received any outstanding medical bills or medical records “substantiating a relationship,” and denying any liability for permanent partial impairment (PPI), contending PPI benefits did not exist under the statute in effect at the time of injury, and “permanent partial compensation” was closed under the C & R.  (Employer’s Answer to WCC, bearing November 19, 2007 receipt stamp). Employer further raised several affirmative defenses.  Employer controverted all or part of Claimant’s WCC in conjunction with its Answer to the WCC.  Employer contends it controverted Claimant’s WCC on November 15, 2007.  It does not clarify on what date the Controversion Notice was filed.  (Employer’s Partial Opposition to Motion for Extension of Time, February 18, 2010).

5.
On December 6, 2007, Joseph Kalamarides, Esq. withdrew as Claimant’s attorney.  (Board’s computer tracking system).  While this suggests Mr. Kalamarides represented Claimant in the earlier stages of this case, the current state of the Board’s file is insufficient to determine the full extent of Mr. Kalamarides’ prior representation of Claimant.

6.
On December 20, 2007, a prehearing conference was conducted.  Employer appeared through counsel.  Claimant did not appear.  The prehearing conference summary indicates the prehearing conference was properly scheduled and noticed.  It stated no further proceedings would be scheduled until or unless requested in writing.  It further provided:

The EE is reminded that, if a controversion notice is served and filed, after the date of his workers’ compensation claim, *he must serve and file an affidavit, in accordance with 8 AAC 45.070, requesting a hearing within the time limits set by AS 23.30.110(c) to avoid possible dismissal of his claim.  AS 23.30.110(c) provides: “If the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied.” (Emphasis in original). (Prehearing Conference Summary, December 26, 2007).

7.
On February 8, 2008, Mr. Kalamarides filed an Entry of Appearance.  (Board computerized tracking system).

8.
On November 12, 2009, the parties stipulated to “toll the two-year statute of limitations governing requests for hearings under AS 23.30.110(c) for a period of 30 days from November 15, 2009 until December 15, 2009,” noting the stipulation was necessary because the employee had been out of touch with his attorney and, as a result, discovery was incomplete. (Stipulation to Extend Time Under AS 23.30.110(c), November 12, 2009).

9.
On December 14, 2009, the parties stipulated to “toll the two-year statute of limitations governing requests for hearings under AS 23.30.110(c) for a period of 30 days from December 15, 2009 until February 15, 2009, (sic),” noting Claimant resides in a remote area, has no telephone, picks up his mail in Homer, Alaska on only a sporadic basis, and had not yet responded to his attorney’s November 18, and December 9, 2009 letters. The stipulation further stated “The parties agree that no further extensions of time will be requested under §110(c).  (Stipulation to Extend Time Under AS 23.30.110(c), December 14, 2009).

10.
On February 11, 2010, counsel for Employee filed the instant Motion for an Extension of Time, seeking an additional 60 days in which to file an affidavit of readiness for hearing under AS 23.30.110(c).  In a supporting Affidavit, counsel for Claimant states Claimant’s telephone number is out of service, letters to him have not been answered but neither have they been returned, counsel would like an opportunity to send a certified letter as “a final attempt to make contact with him,” and requesting an additional 60 days from February 15, 2010. 

11.
On February 18, 2010, Employer responded, agreeing to a 30 day extension until March 15, 2010, but not a 60 day extension.  Employer noted it had already agreed to a 90 day extension from November 15, 2009.  Employer does not allege it would suffer any prejudice from an additional 60 day extension of time for Claimant to file a hearing request.

PRINCIPLES OF LAW

AS 23.30.110.  Procedure on claims.

     (c)  Before a hearing is scheduled, the party seeking a hearing shall file a request for a hearing together with an affidavit stating that the party has completed necessary discovery, obtained necessary evidence, and is prepared for the hearing…If the employer controverts a claim on a board-prescribed controversion notice and the  employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied.

In Kim v. Alyeska Seafoods, Inc., the Alaska Supreme Court, examining the legislative history of §110(c), concluded the primary purpose of requiring an affidavit of readiness for hearing was to create guidelines for the orderly conduct of public business, to address delays in getting disputed cases before the Board, and to address “the [B]oard’s problems in timely docketing cases for hearing.”  Id. at 197.  It held §110(c) is a procedural statute which “sets up the legal machinery through which a right is processed” and “directs the claimant to take certain action following controversion,” and is thus directory only, not mandatory.  The Court held in the absence of significant prejudice to the other party, substantial compliance with the statute, rather than strict compliance, is necessary.  197 P.3d 193, 196 (Alaska 2008).  

Substantial compliance with § 110 (c) exists where a claimant is unable to file a truthful affidavit stating he or she is ready for an immediate hearing, and asks the Board for additional time in which to prepare for hearing.  Id. at 198.  Where a request for additional time is filed, the time is tolled until the Board decides whether to allow the claimant more time to pursue the claim.  Id.  If the Board agrees to allow the claimant more time, it must specify the amount of time granted.  If the Board denies the request for more time, the two-year time limit resumes, and the claimant has only the remainder of that time period to file the affidavit of readiness for an immediate hearing.  Id. 

In Tipton v. ARCO Alaska, Inc., the Court, likening AS 23.30.110(c) to a statute of limitations, noted such defenses are "generally disfavored," and neither "the law [n]or the facts should be strained in aid of it." Id. at 911.  The Court in Kim re-affirmed this proposition.  Kim at 198.  

ANALYSIS

Through the parties’ November 12 and December 14, 2009 Stipulations, and Claimant’s February 11, 2010 Motion for Extension of Time, Claimant has substantially complied with the filing requirements set out at §110(c), and has thereby successfully tolled the time for filing an affidavit of readiness for hearing.  Kim at 198.  

Counsel for Claimant has described reasonable efforts he has made to re-establish contact with Claimant, including multiple letters to Claimant’s Homer, Alaska mailing address, which have gone unanswered yet not returned.  He has explained the difficulties he has had re-contacting Claimant given his residence in a remote location, with no workable telephone, and only sporadic forays to retrieve items from his mail stop.  Claimant’s counsel has offered a reasonable plan to re-establish contact through certified mail delivery from which some response will be returned from the U.S. Postal Service (USPS).  Since the return of a certified mail receipt from the USPS is outside of counsel’s control, and typically is not returned until after multiple attempts by the USPS to deliver certified mail to its intended recipient, counsel’s request for an additional 60 days within which to re-establish contact with Claimant is not unreasonable.  This is particularly the case here where Employer does not allege it would suffer any prejudice were an additional 30 days beyond Employer’s agreement to 30 days allowed.

CONCLUSIONS OF LAW

Based on the foregoing, Claimant will be granted a 60 day extension of time for filing his affidavit of readiness for hearing.

ORDER

Claimant shall have until April 15, 2010, within which to file his affidavit of readiness for hearing on his pending WCC.

Dated at Anchorage, Alaska, this 5th day of March, 2010.


                                       ALASKA WORKERS' COMPENSATION BOARD



_________________________________



Linda M. Cerro, Designated Chairperson



_________________________________


                                           
Board Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of  JACK V. ARNOLD employee / applicant; v. BROWN CONSTRUCTION CO., INC. and PROVIDENCE WASHINGTON INSURANCE SOLUTIONS, respondents; Case No. 198314733, dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 5th day of March, 2010.



Harvey J. Pullen, Workers Comp Officer I
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