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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	LAURA H. COLRUD, 

                                               Employee, 

                                                 Applicant,

                                                   v. 

DENNY’S OF ALASKA,

                                               Employer,

                                                   and 

ALASKA INS. GUARANTY ASSN.,

                                               Insurer,

                                                 Defendants.
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	FINAL

DECISION AND ORDER

AWCB Case No.  199212869
AWCB Decision No.  10-0055
Filed with AWCB Anchorage, Alaska

on March 24, 2010


Denny’s of Alaska’s (Employer) Petition to Dismiss Laura Colrud’s (Employee) Workers’ Compensation Claim (claim) was heard on February 2, 2010, in Anchorage, Alaska.  Employee represented herself.  Attorney Michelle Meshke represented Employer and its insurer.  The record was initially closed at the hearing’s conclusion on February 2, 2010; however, after lengthy panel deliberations, the record was reopened sua sponte until February 18, 2010, to allow additional briefing and optional oral argument on the question of what constitutes a “claim” for AS 23.30.110(c) purposes, and how that definition might affect any “amended claims.”  Employer filed a post-hearing brief on February 18, 2010; Employee filed her post-hearing comments by letter dated February 10, 2010, on February 22, 2010.  Board staff faxed a complete copy of Employee’s filing to Employer’s counsel on February 23, 2010, as it did not indicate it was served.  Neither party requested an oral hearing.  Though late, Employee’s post-hearing filing is accepted and the filing deadline is modified to February 22, 2010, pursuant to 8 AAC 45.195, because Employee is not represented and to avoid manifest injustice.  Furthermore, Employee’s brief does not appear to raise any issues or arguments which would affect the decision.  Consequently, the record closed on February 22, 2010, and the matter was decided based on the oral hearing and the post-hearing written record.


ISSUES

Employer contends Employee filed a “claim” on May 30, 2007, and Employer controverted that claim on July 2, 2007.  It further contends Employee did not file an Affidavit of Readiness for Hearing on her May 30, 2007 claim within two years of Employer’s July 2, 2007 controversion.  Therefore, Employer contends Employee’s “claim,” as subsequently amended at a September 12, 2007 prehearing conference to include medical expenses, should be dismissed pursuant to 
AS 23.30.110(c).  It relies upon Kuupik Arctic Catering v. Harig, AWCAC Decision No. 038 (April 27, 2007) as support.   Employer contends it would “bend reason” to suggest a written application filed by a pro se litigant on a Board-prescribed form designated a “Workers’ Compensation Claim” is not a “claim,” regardless of which boxes on the form may or may not be checked.  Employer further averred Employee even conceded on her claim, her “claim” had been denied, prompting her filing.  Lastly, Employer distinguished this case from Bohlmann v. Alaska Construction & Engineering, Inc., 205 P.3d 316 (Alaska 2009) contending, unlike the employer in Bohlmann, it never provided Employee erroneous information or gave Employee inaccurate notice concerning the date on which she had to file an Affidavit of Readiness for Hearing.

Employee previously withdrew her request for a Board finding of an unfair and frivolous controversion, and reiterated at hearing this was not an issue.  She contends she completed an Affidavit of Readiness for Hearing, but because of her working schedule, forgetfulness, numerous health problems including an unspecified brain condition, she lost the paperwork and forgot to file it.  She further contends all she ever really wanted was her past medical bills paid or reimbursed.

On its own motion, the board requested additional briefing on the question whether Employee’s May 30, 2007 Workers’ Compensation Claim, which requested nothing more than a finding of “unfair or frivolous controvert (denial),” was a “claim” subject to dismissal pursuant to AS 23.30.110(c), and how Employee’s verbally amended “claim” for medical costs raised at a prehearing conference on September 12, 2007, related back to the May 30, 2007 Workers’ Compensation Claim.

1) Is Employee’s May 30, 2007 Workers’ Compensation Claim requesting only a finding of “unfair or frivolous controvert (denial)” a “claim” subject to dismissal pursuant to AS 23.30.110(c) for Employee’s failure to file an Affidavit of Readiness for Hearing within two years of Employer’s controversion?

Employer further contends Employee’s September 12, 2007 verbal amendment at a prehearing conference to include medical costs relates back by regulation to her May 30, 2007 “claim.”  Employer cites Austin v. Norquest Seafoods, AWCB Decision No. 08-0114 (June 18, 2008) as support.  Employer contends the pleading called a Workers’ Compensation Claim is “the application for benefits” and not “the entitlement to benefits.”  It further cites Morgan v. Alaska Regional Hospital, AWCAC Decision No. 035 (February 28, 2007) as support.  Employer contends Employee’s “claim” for medical benefits should be dismissed.

Employee did not directly address the “relate back” issue.  She reiterated her main contention; all Employee wants is her work-related medical bills paid or reimbursed.

2) What legal relationship does Employee’s September 12, 2007 “amended claim” made verbally at a post-controversion prehearing have, if any, to Employee’s May 30, 2007 Workers’ Compensation Claim?

3) Shall Employee’s May 30, 2007 Workers’ Compensation Claim requesting only a finding of “unfair or frivolous controvert (denial)” and her September 12, 2007 “amended claim” for medical costs be dismissed pursuant to AS 23.30.110(c)?

FINDINGS OF FACT

A review of the entire record establishes the following facts by a preponderance of the evidence:

1) Employee filed an injury report stating she slipped on a wet floor and twisted her body resulting in back pain (Report of Occupational Injury or Illness, June 28, 1992).

2) She was a “server” at Denny’s when injured and Employer did not doubt her “claim’s” validity (id. at block 47).  

3) Employer voluntarily paid temporary total disability (TTD) benefits from June 29, 1993 through April 5, 1994, and from August 18, 1994 through February 1, 1995, and paid a lump-sum permanent partial impairment (PPI) benefit on April 14, 1993 (Compensation Report, May 13, 1997).

4) Subsequently, there was little activity on this case with exception of two letters Employee wrote to the board complaining about perceived treatment she received from the insurer (Employee’s letters, May 9, 1994 and October 24, 1995).

5) On May 23, 2007, Employer filed a Controversion Notice denying Employee’s right to compensation including “disability benefits subsequent to 05/10/07” and “Ongoing medical benefits to include ongoing medications after 05/21/07 with the exception of Lyrica.”  Employer relied upon its EME performed by John Swanson, M.D., on April 16, 2007, and his addendum report issued May 10, 2007, for support (Controversion Notice, May 21, 2007).

6) On June 12, 2007, Employee filed a Workers’ Compensation Claim form (WCC) dated May 30, 2007, requesting only a finding of an “unfair or frivolous controvert (denial)” based upon the insurer’s denial of her “claim” immediately following receipt of its employer’s medical evaluator’s (EME) opinion (Worker’s Compensation Claim, May 30, 2007).  At the time she filed this WCC, Employee stated in block 17 as the reason for filing it: “unfair controvert – After the insurance company recieved (sic) their chosen Drs. opinion, they denied my claim immediately. . . .”   As of Employer’s May 21, 2007 controversion to which Employee referred, Employee had not filed a WCC; similarly, as of May 30, 2007, Employee had not previously filed a WCC (id.; record).

7) The “original” WCC in Employee’s agency file is different than the copy attached as Exhibit B to Employer’s hearing brief (id.; Exhibit B to Employer’s Hearing Brief).  The “original” is a black-printed photocopy of another document, upon which additional information was written in blue ink, some of which is different than what appears on Employer’s Exhibit B.  The first pages are substantially similar, but the second pages differ; the “original” has a blue-ink check mark in block 24(d) “permanent partial impairment,” and the entries in blocks 19 through 23 though worded similarly, are written differently and are obviously not the result of the original document simply being photocopied.  Furthermore, Exhibit B does not bear the board’s service stamp on page 1 (id.).

8) The record contains inadequate evidence to determine why, how, or when Employer received a copy of Employee’s May 30, 2007 WCC, with dissimilarly written words, without the board’s service stamp on page 1, and without block 24(d) checked in blue ink (record).

9) The record contains inadequate evidence to determine why, how, when or by whom block 24(d) was checked; but it was checked after Employer’s adjuster received its copy of Employee’s WCC attached as Exhibit B to Employer’s brief (record; Exhibit B to Employer’s Hearing Brief).

10) On July 5, 2007, Employer filed a Controversion Notice, which controverted “disability benefits” subsequent to May 10, 2007, and ongoing medical benefits to include medications after May 21, 2007, with exception of prescription medication Lyrica.  Employer did not controvert PPI.  Employer relied upon its EME performed by John Swanson, M.D., on April 16, 2007, and his addendum report issued May 10, 2007 (Controversion Notice, July 2, 2007).  

11) On July 5, 2007, Employer filed an Answer to Employee’s May 30, 2007 WCC, denying and disputing “the following claims made by the employee on 05/30/07”: “Medical Benefits[.]  Medical costs which are unnecessary, unreasonable and/or unrelated to employee’s injury 06/28/92 are disputed” and “unfair or frivolous controversion” is denied.  The answer makes no reference to a PPI claim (Answer to Employee’s Workers’ Compensation Claim, July 2, 2007).
12) As of July 5, 2007, Employee had filed no WCC requesting disability or medical benefits (record).

13) At a September 12, 2007 prehearing, Employee appeared telephonically and verbally “amended” her “workers’ compensation claim” to include “medical costs.”  There is no mention of any prior or then-current PPI claim in the Prehearing Conference Summary.  Employee did not sign the prehearing conference summary (Prehearing Conference Summary, September 12, 2007).

14) Employer never controverted Employee’s verbally amended “claim” for medical benefits made at prehearing on September 12, 2007, and did not file an answer or amended answer to her verbally amended “claim” (record).

15) On June 23, 2009, Employer mailed Employee a letter stating the following:

Dear Ms. Colrud:

     You filed a worker’s compensation claim on this matter on 5/20/07.  A post-claim controversion was filed on 7/2/07.

     As written on the controversion notice (see attached Exhibit A) you have 2 years from the date of the controversion to request a hearing.

Within two years after the date the insurer/employer filed this controversion notice, you must request a hearing before the AWC Board.  You will lose your right to the benefits denied on the front of this form if you do not request a hearing within two years.  Before requesting a hearing, you should file a written claim.

     In order to request a hearing, you must file an Affidavit of Readiness for Hearing no later than 7/2/09.  I am enclosing a copy of the Affidavit of Readiness for Hearing form for your convenience. . . .

16) Employer’s letter gave inaccurate factual information about the date Employer’s Controversion Notice was filed; it said the controversion was filed on July 2, 2007, but it was actually dated July 2, 2007 and filed on July 5, 2007 (record).

17) Employer’s letter gave inaccurate legal information about the date Employee’s Affidavit of Readiness for Hearing had to be filed; it said Employee had two years from the date of the controversion to request a hearing, but she actually had two years from the date the controversion was filed (record).

18) Employee signed for this letter and the attachments on June 24, 2009 (Postal Service certified mail receipt, June 24, 2009).

19) As of July 5, 2009, Employee had not filed an Affidavit of Readiness for Hearing (record).

20) On July 27, 2009, Employer filed a petition requesting dismissal of Employee’s claim in accordance with AS 23.30.110(c) (Petition, July 24, 2009).

21) As of February 2, 2010, Employee had not filed a Workers’ Compensation Claim form requesting medical benefits (record).

22) Claim forms have a section labeled block 24, called “CLAIM IS MADE FOR” in which a person can check off blocks indicating the benefits sought (Workers’ Compensation Claim, May 30, 2007).

23) As of February 2, 2010, Employee had not filed an Affidavit of Readiness for Hearing (record).

24) On February 2, 2010, Employee acknowledged she had previously withdrawn her request for a Board order finding Employer had made an unfair or frivolous controversion (Colrud).

PRINCIPLES OF LAW

Sec. 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) workers’ compensation cases shall be decided on their merits except where otherwise provided by statute. . . .

In respect to statutory interpretation, the Alaska Supreme Court in Thoeni v. Consumer Electronic Services, 151 P.2d 1249 (Alaska 2007) stated:

Plain language is only the starting point of the statutory inquiry, however.  We interpret Alaska statutes ‘according to reason, practicality, and common sense, taking into account the plain meaning and purpose of the law as well as the intent of the drafters.’  We have held that ‘unless words have acquired a peculiar meaning, by virtue of statutory definition or judicial construction, they are to be construed in accordance with their common usage.’ 

The board may base its decisions not only on direct testimony and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).
Sec. 23.30.005.  Alaska Workers’ Compensation Board.
. . .


(h) The department shall adopt rules . . . and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible.
The general purpose of workers’ compensation statutes is to provide workers with a simple, speedy remedy to be compensated for injuries arising out of their employment.  Hewing v. Peter Kiewit & Sons, 586 P.2d 182 (Alaska 1978).  Furthermore, this system is based upon “the ultimate social philosophy behind compensation liability,” which is to resolve work-related injuries “in the most efficient, most dignified, and most certain form.”  Gordon v. Burgess Construction Co., 425 P.2d 602, 604 (Alaska 1967).

“The Workers’ Compensation Act does not define the term ‘claim’ (footnote omitted).  In the act, however, the word ‘claim’ often refers to a written application for benefits which is filed with the Board.”  Jonathan v. Doyon Drilling, Inc., 890 P.2d 1121, 1122 (Alaska 1995).  The Alaska Supreme Court noted a distinction between an injured worker’s “right to compensation,” generally referred to as a “claim,” and the document filed to make a claim for benefits, referred to here as a WCC.  

Sec. 23.30.110.  Procedure on claims.  (a) Subject to the provisions of a AS 23.30.105,  a claim for compensation may be filed with the board in accordance with its regulations at any time after the first seven days of disability following an injury . . . and the board may hear and determine all questions in respect to the claim.

(b) Within 10 days after a claim is filed the board, in accordance with its regulations, shall notify the employer and any other person, other than the claimant, whom the board considers an interested party that a claim has been filed. . . .

(c) Before a hearing is scheduled, a party seeking a hearing shall file a request for hearing together with an affidavit stating that the party has completed necessary discovery, obtained necessary evidence, and is prepared for the hearing. An opposing party shall have 10 days after the hearing request is filed to file a response. . . .  If the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied.

(d) At the hearing the claimant and the employer may each present evidence in respect to the claim. . . .

(e) The order rejecting the claim or making the award, referred to in this chapter as a compensation order, shall be filed in the office of the board. . . .

. . .

(g) An injured employee claiming or entitled to compensation shall submit to the physical examination. . . .

Sec. 23.30.135.  Procedure before the board. (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter. The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

8 AAC 45.050.  Pleadings. (a)  A person may start a proceeding before the board by filing a written claim or petition.

(b) Claims and petitions. 

(1) A claim is a written request for benefits, including compensation, attorney’s fees, costs, interest, reemployment or rehabilitation benefits, rehabilitation specialist or provider fees, or medical benefits under the Act, that meets the requirements of (4) of this subsection.  The board has a form that may be used to file a claim.  In this chapter, an application is a written claim.

(2) A request for action by the board other than by a claim must be by a petition that meets the requirements of (8) of this subsection.  The board has a form that may be used to file a petition.

. . . 

(4) Within 10 days after receiving a claim that is complete in accordance with this paragraph, the board or its designee will notify the employer or other person who may be interested party that a claim has been filed.  The board will give notice by serving a copy of the claim by certified mail, return receipt requested, upon the employer or other person.  The board or its designee will return to the claimant, and will not serve, an incomplete claim. A claim must

(A) state the names and addresses of all parties, the date of injury, and the general nature of the dispute between the parties; and

(B) be signed by the claimant or a representative. . . .

. . .

(e) Amendments.  A pleading may be amended at any time before award upon such terms as the board or its designee directs.  If the amendment arose out of the conduct, transaction, or occurrence set out or attempted to be set out in the original pleading, the amendment relates back to the date of the original pleading. . . .
In Schmidt v. Beeson Plumbing & Heating, Inc., 869 P.2d 1170, 1176 (Alaska 1994), the court said: “Parties may amend pleadings ‘at any time before award upon such terms as the board or its designee directs.’  8 AAC 45.050(e).  Moreover, the summaries of the prehearing conferences, not the pleadings, control the subsequent course of the suit.”

In Kuupik Arctic Catering, LLC v. Harig, AWCAC Decision No. 038 at 3 (April 27, 2007), the Alaska Workers’ Compensation Appeals Commission (AWCAC) in dicta stated:

The Alaska Supreme Court has held that the word ‘claim’ in AS 23.30.110(c) means ‘a written application for benefits filed with the Board’ rather than the right to compensation.  Thus, ‘section 110(c) requires an injured employee to request a hearing within two years after he files a written application for benefits which is denied by the employer.’  Until the employee files a claim, any controversion by the employer does not begin this limitation period.

The commission in Kuupik declined to grant extraordinary review of a Board decision, which had refused to hold an employee’s claims raised verbally at a pre-hearing conference amending the employee’s written claim for benefits, were barred by §110(c).

8 AAC 45.182.  Controversion.  (a) To controvert a claim the employer shall file form 07-6105 in accordance with AS 23.30.155(a) and shall serve a copy of the notice of controversion upon all parties in accordance with 8 AAC 45.060. 

. . .

(d) After hearing a party’s claim alleging an insurer or self-insured employer frivolously or unfairly controverted compensation due, the board will file a decision and order determining whether an insurer or self-insured employer frivolously or unfairly controverted compensation due. . . .

. . .

(e) For purposes of this section, the term ‘compensation due,’ and for purposes of AS 23.30.155(o) the term ‘compensation due under this chapter,’ are terms that mean the benefits sought by the employee, including but not limited to disability, medical, and reemployment benefits, and whether paid or unpaid at the time the controversion was filed.

8 AAC 45.900. Definitions.

(a) In this chapter

. . .

(5) ‘claim’ includes any matter over which the board has jurisdiction. . . .
The Supreme Court in Jonathan v. Doyon Drilling, Inc., 890 P.2d 1121, 1123 (Alaska 1995), cited 8 AAC 45.900(a)(5) but deferred to AS 23.30.105’s use of the term “claim.”  The court noted, specifically referring to the statute at issue in the instant case, §110(c):

In addition to indicating that a ‘claim’ is a written pleading that is filed, this section clearly differentiates between a claim and the employee’s right to compensation. Otherwise the provision tolling the period for filing a claim while benefits are being paid makes no sense.  Similarly, AS 23.30.110 provides:

a) Subject to the provisions of AS 23.30.105, a claim for compensation may be filed with the board. . . .

. . .

c) The board shall make the investigation which it considers necessary with respect to the claim, and upon application of an interested party shall provide an opportunity for a hearing on it. . . .   If a claim is controverted by the employer and the employee does not request a hearing for a period of two years following the date of controversion, the claim is denied.

Each of the first four uses of the word ‘claim’ in section 110 clearly refer to a pleading that must be filed with the Board.  None of the other uses indicate that any different meaning is intended. . . .

. . .

The statute of limitations governing requests for hearings is critically affected by the employer’s choice of whether or not to controvert the worker’s right to compensation.  If the employer chooses to controvert, the worker generally must file a claim and request a hearing within two years after gaining knowledge of his disability. . . .

. . .

There is a distinction between the employee’s right to compensation (called ‘the worker’s claim for compensation’ in Suh, (citation omitted)) and the pleading which must be filed if benefits are controverted (called ‘a claim’ in Suh, (citation omitted)).  Because the same word is used to describe both the right and the pleading in Suh as well as in section 155(a), they raise rather than answer the question of whether the use of the word claim in the last sentence of section 110(c) was intended to mean the employee’s right to compensation or only the employee’s written application for benefits.  Although both a written application and the liability to pay compensation in the absence of an award may be controverted, it does not necessarily follow that both types of controversion will trigger the two-year time period for requesting a hearing.

The more persuasive reading of the word ‘claim’ is as a written application for benefits filed with the Board.  As discussed above, this reading is consistent with the other uses of the word claim in section 110(c).

This reading also best harmonizes the two-year limitation period for requesting a hearing with the statute of limitations in AS 23.30.105(a).  Alaska Statute 23.30.105(a) requires an employee to file a claim within two years of the last payment made without an award. AS 23.30.105(a). Filing a claim is a prerequisite to requesting a hearing. AS 23.30.110; 8 AAC 45.050(a).  If AS 23.30.110(c) requires the employee to request a hearing within two years of a controversion of the right to compensation, then the limitations period of section 105 is rendered essentially meaningless, because the employee would have to file a claim and be ready for a hearing within two years.  Both limitations periods can be effective, however, if the limitations period of section 110(c) is only triggered after the employee files a claim.  Then, AS 23.30.105(a) limits the time in which the employee must file a claim, while 110(c) requires the employee, once a claim has been filed and controverted by the employer, to prosecute the employee’s claim in a timely manner.

As section 110(c) requires an injured employee to request a hearing within two years after he files a written application for benefits which is denied by the employer, Jonathan’s second request for a hearing was timely. . . . 

Jonathan at 1123-1124.  See also Egemo v. Egemo Construction Co., 998 P.2d 434, 439 (Alaska 2000) (“We agree with Egemo’s theory of ripeness.  The language of the statute sets the critical guideposts.  A ‘claim’ is a written pleading that is filed, and is distinct from the employee’s right to compensation. . . .  Therefore, a claim for disability is a written pleading requesting monetary compensation for the inability to earn wages because of a work-related injury or illness” (emphasis in original).  See also Huston v. Coho Electric, 923 P.2d 818, 819 (Alaska 1996) (“Subsection 110(c) ‘requires the employee, once a claim has been filed and controverted by the employer, to prosecute the employee’s claim in a timely manner.’”).

In Kim v. Alyeska Seafoods, Inc., 197 P.3d 193 (Alaska 2008), the court noted §110(c) though different, is “likened” to a statute of limitations defense, which is a “disfavored” defense, and “provisions absent from subsection .110(c) should not be read into it.”  The Court said:

Subsection .110(c) is a procedural statute that ‘sets up the legal machinery through which a right is processed’ and ‘directs the claimant to take certain action following controversion.’  A party must strictly comply with a procedural statute only if its provisions are mandatory; if they are directory, then ‘substantial compliance is acceptable absent significant prejudice to the other party.’  In South Anchorage Concerned Coalition, Inc. v. Municipality of Anchorage, we examined a municipal ordinance with language similar to the language in subsection .110(c).  In that case, we determined that the ordinance was directory, not mandatory, so that strict compliance with the ordinance was not required.  We stated there:

A statute is considered directory if (1) its wording is affirmative rather than prohibitive; (2) the legislative intent was to create ‘guidelines for the orderly conduct of public business’; and (3) ‘serious, practical consequences would result if it were considered mandatory.’

We conclude that the language of subsection .110(c) satisfies these criteria and hold its provisions are directory.  First, the language of subsection .110(c) is affirmative, not prohibitive.  The first sentence of the statute directs a party to file a request for a hearing with an affidavit of readiness to schedule a hearing, but it does not say what a party or the Board should not do.  The last sentence of the subsection also gives an affirmative directive, rather than a prohibition, simply stating that a claim is denied if the employee does not request a hearing within two years following a notice of controversion.

Second, the legislature added the affidavit requirement to create procedural guidelines for the orderly conduct of public business.  Although the last sentence of subsection .110(c) imposes a penalty on a claimant for failing to meet the deadline to request a hearing, legislative history supports the conclusion that the primary purpose of requiring an affidavit was to create guidelines for the orderly conduct of public business.  The House Judiciary Committee’s sectional analysis of the legislation reenacting subsection .110(c) to include an affidavit requirement stated that this subsection was meant to address delays in getting disputed cases before the Board and ‘the [B]oard’s problems in timely docketing cases for hearing.’

The Alaska Supreme Court in Tipton v. ARCO Alaska, Inc., 922 P.2d 910, 912-913 (Alaska 1996) noted the statute of limitations defense is “generally disfavored,” and neither “the law [n]or the facts should be strained in aid of it.”

The board in Harig v. Kuukpik Arctic Catering, AWCB Decision No. 06-0313 (November 24, 2006), addressed a similar issue with the following facts (all footnotes omitted):

The employee filed a Workers’ Compensation Claim form on July 15, 2002, requesting temporary total disability (‘TTD’) benefits from August 2000 through August 2001, permanent partial impairment (‘PPI’) benefits, medical benefits, penalty, and interest.  The employer filed an Answer and a Controversion Notice, denying all the employee’s claims effective August 14, 2002.  In a prehearing conference on November 13, 2003, the employee amended her claim to also include TTD benefits from October 25, 2003 and continuing, a reemployment benefits eligibility evaluation, transportation costs, and ongoing medical costs, including those paid by the employee. . . .

. . .

In a Prehearing Conference Summary for a conference held on April 29, 2004, Board Designee Joireen Cohen notified to (sic) the employee that AS 23.30.110(c) would bar a controverted claim, if a hearing was not requested within two years of the controversion.  Board Designee Cohen mailed to the employee an Affidavit of Readiness for Hearing form to request a hearing on her claim.  In the April 29, 2004 prehearing conference, the employee amended her claim to limit TTD benefits to the periods August 14, 2000 to August 5, 2001, and October 25, 2003 to November 15, 2003.

On June 7, 2006, the employee filed an Affidavit of Readiness for Hearing, requesting a hearing concerning her July 15, 2002 claim for benefits.  The employer filed a Petition for dismissal of the employee’s claim, under AS 23.30.110(c), dated June 19, 2006.  The employer filed an Affidavit of Readiness for Hearing, dated July 18, 2006, requesting a hearing concerning its Petition.

In a prehearing conference on July 18, 2006, the employee amended her claim to include: A penalty for the employer’s failure to file an injury report, the payment of medical bills, PPI when rated, time loss for periods of time not paid by the employer, and interest.  In the July 18, 2006 prehearing conference, the employer’s Petition for dismissal was set for hearing on September 14, 2006, and the employee’s claim was set for hearing on November 9, 2006. 

. . .

In its memorandum, and at the hearing, the employer asserted the employee failed to request a hearing within two years of the employer’s August 14, 2002 controversion of the employee’s July 15, 2002 claim.  It argued the employee’s claims should be dismissed under AS 23.30.110(c) for her failure to timely request a hearing. . . . 

Id. at 5-6.  The board concluded the employee’s original claims for temporary total disability and permanent partial impairment benefits were dismissed pursuant to §110(c) because the claims had been raised, controverted, and the employee failed to request a hearing by filing an Affidavit of Readiness for Hearing within two years from the date the claim was controverted.  However, as to other benefits she sought by raising these at any subsequent prehearing conference, such as temporary total disability for later disability periods, permanent partial impairment benefits when rated, medical costs and vocational reemployment benefits, the board held these were “new” claims, which had never been controverted, and these claims were not dismissed by the employer’s §110(c) petition (id.). The employer sought extraordinary review before the AWCAC.  

In Kuupik Arctic Catering v. Harig, AWCAC Decision No. 038 at 4 (April 27, 2007), the AWCAC denied the petition for review and noted:

Instead, the board determined that some of the verbal amendments of the 2002 claim were ‘new claims’ that had not been controverted, and so the ‘clock’ had not begun to run on them; the ‘clock’ did not run on an unripe claim requested in a time-barred written claim; and claims raised by amendment after the employer asserted the time-bar defense to a written claim were not barred.  These board interpretations seem to conflict with the Supreme Court's repeated statements that ‘claim’ in section 110(c) refers to a written application for benefits that is filed by the employee.

We are concerned that the board may have disregarded its regulations as well as the statute.  The board's regulations state that ‘a claim is a written request for benefits.’  A claim must contain certain information and ‘be signed by the claimant or a representative.’

In Morgan v. Alaska Regional Hospital, AWCAC Decision No. 035 (February 28, 2007), the employee filed several WCCs.  “In each, she requested compensation, medical benefits, and transportation expenses” (id. at 3).  The employer controverted certain claims and the employee failed to request a hearing on those claims within two years.  The board dismissed these controverted claims on this ground and the AWCAC affirmed, noting the employee “failed to file an Affidavit of Readiness for Hearing concerning her claims against the employer, or to otherwise request a hearing, within the two-year time limit” (id. at 9; emphasis in original).

In Austin v. Norquest Seafoods, AWCB Decision No. 08-0114 (June 18, 2008), the employee filed a claim for specific workers’ compensation benefits (id. at 2).  At a prehearing conference, she orally amended her prior claims for benefits.  When the employee failed to request a hearing on her claims within two years of the dates the employer controverted them, the employer petitioned for their dismissal under §110(c) (id. at 10-11).  Addressing these facts, the board said:

Sometimes amendments redefine benefits claimed earlier, and sometimes claim new entitlements to benefits arising from new circumstances and occurrences.  When newly asserted benefits arise out of new circumstances, the board has held that they can constitute a new claim and begin a new time period, although the requirement that a claim be a writing signed by the claimant has been interpreted by the Alaska Workers' Compensation Appeals Commission to require that a verbal amendment of a claim should be related back to the original claim that was amended, for statute of limitations purposes (id. at 12). . . . 

. . .

AS 23.30.110(c) requires an employee to prosecute her claim in a timely manner once she files a claim and it is controverted by the employer (citation omitted). Only after a claim is filed, can the AS 23.30.110(c) time clock be started by the employer's filing of a controversion (citation omitted) (id. at 18-19).

The board in Austin declined to dismiss the claims under §110(c), finding the employee was not adequately apprised of her duties under that section (id.)

Bohlmann v. Alaska Construction & Engineering, 205 P.3d 316 (Alaska 2009), faulted a Board designee for failing to correct an employer’s lawyer’s misstatement of the facts and the law concerning §110(c) deadlines at a prehearing conference.

ANALYSIS

1) Is Employee’s May 30, 2007 Workers’ Compensation Claim requesting only a finding of “unfair or frivolous controvert (denial)” a “claim” subject to dismissal pursuant to AS 23.30.110(c) for Employee’s failure to file an Affidavit of Readiness for Hearing within two years of Employer’s controversion?

The law says a claim is a “written request for benefits.”  Both the administrative regulation and the Alaska Supreme Court provide this same guidance.  There is a form called a Workers’ Compensation Claim that may be used by a person filing a claim for benefits.  Here, Employee on June 12, 2007 filed a form called a Workers’ Compensation Claim but did not make a request for any benefits.  A request for a finding of an unfair or frivolous controversion is not a claim for a benefit to Employee.  Employee’s WCC form was no more a “claim for benefits” than a WCC form filed with nothing at all checked or written in section 24, where it says “CLAIM IS MADE FOR.”  In other words, a claim requesting no benefits is not a claim for benefits.  

Contrary to Employer’s assertion, it would “bend reason” to suggest a written application filed by a pro se litigant on a form designated a “Workers’ Compensation Claim” is a “claim” even if it requested no benefits.  Section 110(c) is a “no progress” rule.  If there is no claim for benefits made, it is hard to imagine logically how the non-existent claim can be subject to a “no progress” rule.  Therefore, a WCC form requesting no benefits is not subject to §110(c) dismissal because it claims no benefits and there is no claim to dismiss.  

2) What legal relationship does Employee’s September 12, 2007 “amended claim” made verbally at a post-controversion prehearing have, if any, to Employee’s May 30, 2007 Workers’ Compensation Claim?

Because there was never any claim for benefits in the first instance, there was no claim for benefits to amend at the September 12, 2007 prehearing conference.  In other words, the “amended claim” had no existing claim for benefits with which to relate.  A simple, speedy, quick, efficient, fair, and predictable way to deliver indemnity and medical benefits to injured workers at a reasonable cost to employers would be to hold the verbal claim for medical benefits made at the September 12, 2007 prehearing conference was Employee’s first and only claim for benefits; in that instance medical costs.  One could argue the verbal request for medical costs made on September 12, 2007, subsequently written on a prehearing conference summary, filed, and served on all parties was a “written claim for benefits.”  However, both the regulation and the Workers’ Compensation Appeals Commission state a claim must also be signed by the claimant.  Therefore, because AWCAC opinions have precedential affect and Employee did not sign the prehearing conference summary, as a matter of law she has not filed a claim for benefits, and none is pending.

Employer’s cited cases, discussed above, are distinguishable on this issue.  In each referenced case, the injured worker actually filed a WCC requesting one or more benefits.  In appropriate cases, later amendments may relate back to those original claims for benefits.  In this case, there was no original claim for benefits, and nothing to which a later amendment could relate.  

3) Shall Employee’s May 30, 2007 Workers’ Compensation Claim requesting only a finding of “unfair or frivolous controvert (denial)” and her September 12, 2007 “amended claim” for medical costs be dismissed pursuant to AS 23.30.110(c)?

Given the above analysis, it would be contrary to law and Alaska Supreme Court precedent to dismiss under §110(c) a claim for medical benefits that has not yet been made.  Since Employee withdrew her request for a finding of unfair or frivolous controversion, that is no longer an issue.  As the court said in Jonathan, there is a significant difference between an injured worker’s right to benefits, sometimes referred to as her “claim,” and her written request for those benefits, the “claim” referred to in §110(c).  Here, as discussed above, Employee to date has not signed and filed a written claim for any benefits; consequently there has been no controversion of any claim for §110(c) purposes, and nothing to dismiss under §110(c).

Furthermore, notwithstanding Employer’s efforts to advise Employee about her duty to request a hearing, it provided incorrect factual and legal information that conceivably could have affected her ability to timely file an Affidavit of Readiness for Hearing, had that affidavit applied to this case’s facts.  Employer advised Employee it filed its controversion on July 2, 2007.  However, the record shows it dated its controversion July 2, 2007, but did not actually file it until July 5, 2007.  Employer also advised Employee she had two years from the date of its controversion (July 2, 2007) to request a hearing by filing the proper affidavit, which Employer also provided.  However, the law allows two years from the date the controversion notice is filed (July 5, 2007) to request the hearing.  Had she realized, for example, on July 3, 4 or 5, 2009 she had not yet filed an affidavit requesting a hearing, Employee may have been mislead by Employer’s letter into thinking it was too late and thus dissuaded from filing an affidavit altogether.

CONCLUSIONS OF LAW
1) Employee’s May 30, 2007 Workers’ Compensation Claim requesting only a finding of “unfair or frivolous controvert (denial)” is not a “claim” subject to dismissal pursuant to AS 23.30.110(c) for Employee’s failure to file an Affidavit of Readiness for Hearing within two years of Employer’s controversion.

2) There is no legal relationship between Employee’s September 12, 2007 “amended claim” made verbally at a post-controversion prehearing to Employee’s May 30, 2007 Workers’ Compensation Claim, which requested no benefits.

3) Employee’s May 30, 2007 Workers’ Compensation Claim requesting only a finding of “unfair or frivolous controvert (denial)” and her September 12, 2007 “amended claim” for medical costs shall not be dismissed pursuant to AS 23.30.110(c).

ORDER
1) Employer’s petition to dismiss with prejudice Employee’s May 30, 2007 WCC and her “amended claim” requesting medical costs made at the September 12, 2007 prehearing conference is denied.

2) If Employee wants to make a claim for medical benefits, she must complete, sign, file and serve a Workers’ Compensation Claim requesting those benefits.

3) If Employee needs assistance completing this paperwork, she may consult a private attorney or a Workers’ Compensation Technician at the Alaska Workers’ Compensation Board offices.

Dated in Anchorage, Alaska on March 24, 2010.
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APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of LAURA H. COLRUD employee/applicant; v. DENNY’S OF ALASKA, employer; ALASKA INS GUARANTY ASSN, insurer/defendants; Case No. 199212869; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, on March 24, 2010.






Jean Sullivan, Clerk
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