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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	BENITO JR. GARCIA, 

                                          Employee, 

                                          Applicant,
                                          v. 

CORNERSTONE MAINTENANCE LLC,

                                          Employer,

                                           and 

AMERICAN INTERSTATE
 INSURANCE CO,

                                           Insurer,

                                           Defendants.
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	FINAL DECISION AND ORDER

AWCB Case No.  200818437
AWCB Decision No. 10-0057
Filed with AWCB Anchorage, Alaska

on March 25, 2010


Benito JR. Garcia’s (Employee) Petition for Protective Order was heard on March 18, 2010, by in Anchorage, Alaska.  Non-attorney representative Maydean Henderson represented Employee.   Attorney Robert L. Griffin, Griffin & Smith, represented Employer and Insurer.  The record closed at the conclusion of the hearing.

ISSUES

Employee seeks a protective order from having to attend the Second Independent Medical Evaluation (SIME) scheduled with John Lipon, D.O., in Bellevue, Washington, because the State of Washington issued a Bench Warrant for his arrest for failure to comply with his sentence in Washington.   He is concerned if he travels to Washington to attend the SIME he will be arrested and required to complete his jail sentence before he may return to Alaska.  He also contends being examined in Anchorage would not greatly impact Employer.  

 Employer contends the parties agreed to an SIME with Dr. Lipon which has twice been scheduled and Employee failed to keep both appointments, in part due to his incarceration in Alaska.  Employer also asserts Employee’s failure to attend either SIME has cost it $2,900.00 for review of the medical records and late cancellation fees.   Employer further asserts Dr. Lipon has reviewed the medical reports and is now familiar with the medical record.  Moreover, while Dr. Lipon is licensed in Alaska, he does not come to Alaska and it would be an extraordinary expense for Employer to have to pay for him to travel to Alaska for one examination.   Also, a change in SIME physician at this time would greatly inconvenience Employer and be a waste of resources.  

1.   Is an outstanding warrant for arrest sufficient grounds for Employee not to attend an SIME in the State of Washington?

Employee contends his limited English requires the presence of his non-attorney representative at the SIME in order to facilitate the asking and answering of questions.  Employer asserts it will provide for a Spanish-English translator for the SIME so Employee will be able to communicate with the SIME physician.  

2. Shall Employee’s non-attorney representative be permitted to attend the SIME with Employee?


FINDINGS OF FACT

The preponderance of the evidence in the file and testimony at hearing establishes the following findings of fact:

1. Employee sustained an injury to his right shoulder and left hand on October 28, 2008 while working for Employer (11/6/2008 Report of injury).

2. On June 4, 2007, the Superior Court for the State of Washington issued an Order for Bench Warrant for arrest of Employee for failure to complete his sentence for Assault in the Fourth Degree – Domestic Violence with the date of sentence December 21, 2001.  (6/4/2007 State of Washington Order for Bench Warrant and attached documentation).

3. Employee petitioned for an SIME on June 30, 2009 (6/20/2009 Employee’s Petition for an SIME).

4. At the prehearing on August 7, 2009, the parties agreed to an SIME with an orthopedic specialist from the Board’s list.  (8/7/2009 PreHearing Conference Summary).

5. By letter dated September 2, 2009, the board notified Employee of his appointment for an SIME with John Lipon, D. O., on October 3, 2009, in Bellevue, Washington.  (9/2/2009 letter to Employee).

6. On October 1, 2009, Employee’s then attorney notified the board Employee was incarcerated and would not be able to attend the SIME on October 3, 2009.  (10/1/2009 Melaney letter to Board).

7. On October 7, 2009, Dr. Lipon’s office billed Employer for $2,300 for the missed SIME appointment.  Of this amount, $1,700 was for review of the medical records in preparation for the SIME and $600 was for a “late cancellation fee.”  (10/7/2009 Lipon Billing Statement).

8. On December 28, 2009, at a prehearing the parties agreed to have the SIME rescheduled with Dr. Lipon “as soon as possible.”  (12/28/2009 PreHearing Conference Summary).

9. On January 14, 2010, the board notified Employee by letter of the new SIME appointment with Dr. Lipon in Bellevue, Washington, for January 30, 2010.  (1/14/2010 letter to Employee).

10. On January 19, 2010, Employee filed a Petition seeking a Protective Order and asking for the SIME to be set in Alaska because there are outstanding warrants in the State of Washington against Employee, and he might be arrested should he travel to Washington.  (1/19/2010 Petition). 

11. On January 28, 2010, Employee cancelled or attempted to cancel the SIME appointment for January 30, 2010.  (Non-attorney representative Henderson’s hearing statements).

12. On February 1, 2010, Dr. Lipon’s office sent a Billing Statement charging $600 for the missed appointment on January 30, 2010.  (2/1/2010 Lipon Billing Statement).  

13. On February 3, 2010, Maydean Henderson filed a Notice of Non-Attorney Representation and attended the February 3, 2010, Prehearing at which time a hearing was scheduled for March 18, 2010, on the issue of Employee’s attendance at an SIME in the State of Washington.  (2/3/2010 PreHearing Conference Summary).

14. On February 17, 2010, Employer controverted temporary total disability (TTD) from February 12, 2010, and continuing for 30 days because Employee had been remanded into custody in Case No. 3AN-09-11306 CR.  (2/17/2010 Employer’s Controversion).

15. Employee testified he believed, based on what he was told by his Washington attorney, he could be arrested if he traveled to Washington. Employee further said he was willing and indeed anxious to have the SIME go forward so he could continue to get needed medical treatment.   However, based on advice from his Washington attorney he does not want to go to Washington for the SIME.  (Employee’s non-attorney representative’s statements at hearing).

16. Employee did not have his Washington attorney testify at hearing.  (Record).

17. Employee agreed a Spanish-English translator for the SIME would ease his concerns and would satisfy his need to have his non-attorney representative present during the SIME.  (Non-attorney representative Henderson’s hearing statements).

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter

It is the intent of the legislature that

(1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter. . . .

AS 23.30.005.  Alaska Workers’ Compensation Board. . . .

. . .


(h) . . . Process and procedure under this chapter shall be as summary and simple as possible. . . .  

AS 23.30.095. Medical treatments, services, and examinations.

(k) In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board. The cost of an examination and medical report shall be paid by the employer. The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded. A person may not seek damages from an independent medical examiner caused by the rendering of an opinion or providing testimony under this subsection, except in the event of fraud or gross incompetence.

8 AAC 45.092. Selection of an independent medical examiner.

(e) If the parties stipulate that a physician not on the board’s list may perform an evaluation under AS 23.30.095(k), the board or its designee may select a physician in accordance with the parties’ agreement. If the parties do not stipulate to a physician not on the board’s list to perform the evaluation, the board or its designee will select a physician to serve as an independent medical examiner to perform the evaluation. The board or its designee will consider these factors in the following order in selecting the physician: 

(1) the nature and extent of the employee’s injuries; 

(2) the physician’s specialty and qualifications; 

(3) whether the physician or an associate has previously examined or treated the employee; 

(4) the physician’s experience in treating injured workers in this state or another state; 

(5) the physician’s impartiality; and 

(6) the proximity of the physician to the employee’s geographic location. 


(i). . . Until the parties receive the second independent medical examiner’s written report, communications by and with the second independent medical examiner are limited, as follows:

(1)  a party or party’s representative and the examiner may communicate as needed to schedule or change the scheduling of the examination;

(2) the employee and the examiner may communicate as necessary to complete the examination;

(3) the examiner’s communications with a physician who has examined, treated, or evaluated the employee must be in writing, and a copy of the written communication must be sent to the board and the parties; the examiner must request the physician report in writing and request that the physician not communicate in any other manner with the examiner about the employee’s condition, treatment or claim.

(j) After a party receives an examiner’s report, communication with the examiner is limited as follows and must be in accord with this subsection.  If a party wants the opportunity to

(1) submit interrogatories or depose the examiner, the party must

(A) file with the board and serve upon the examiner and all parties, within 30 days after receiving the examiner’s report, a notice of scheduling at deposition or copies of the interrogatories; if notice or the interrogatories are not served in accordance with this paragraph, the party waives the right to the question the examiner unless the opposing party gives timely notice of scheduling a deposition or serves interrogatories; and

(B)  initially pay the examiner’s charges to respond to the interrogatories or for being deposed; after a hearing and in accordance with AS 23.30.145 or AS 23.30.155(d), the charges may be awarded as costs to the prevailing party;

(2) communicate with the examiner regarding the evaluation or report, the party must communicate in writing, serve the other parties with a copy of the written communication at the same time the communication is sent or personally delivered to the examiner, and file a copy of the written communication with the board; or

(3)  question the examiner at a hearing . . . . 

In Hayes v. Guardian Security Systems, Inc., (AWCB Decision No. 01-0241, November 28, 2001), the board in deciding an Employee’s attorney could not accompany an Employee to the SIME stated:  

Board SIMEs are conducted under the statutory authority of AS 23.30.095(k) and the regulatory authority outlined in 8 AAC 45.092.  In order to maintain the integrity of SIMEs, 8 AAC 45.092(i) strictly limits the communications that a party or its representative may have with the SIME physician before the physician’s report is issued [footnote omitted].  After a party receives the SIME’s report, the party is permitted to send interrogatories or depose the SIME physician, but must follow the requirements of the 8 AAC 45.092(j)[footnote omitted], or the Board may exclude the evidence [citation omitted]. 

In Larson v. Bek of Alaska, Inc,. (AWCB Decision 05-0067, (March 4, 2005)), the board stated “[t]he selection of SIME physicians is governed by statute AS 23.30.095.   This process results in an SIME list. The list is made up of specialists who may or may not practice in the State of Alaska.  By statute the board is required to select a physicians (sic) on our list to perform an SIME, unless we find the physicians on our list are not impartial.” (Id.).  In Larson there were no medical reasons barring Employee from traveling out of state and the board required Employee to travel out of state because some of the medical specialties needed for the evaluation could not be accommodated by physicians in Alaska.   In Coppe v. Michael A. Bleicher, M.D., (AWCB Decision No. 08-0105, (June 11, 2008)), Employee was restricted from traveling by her treating physician.  Therefore, the board declined to order her to attend an examination outside of Alaska.   Similarly, the board found no medical restrictions for travel when looking at who should perform an SIME in Groom v. State of Alaska, Department of Transportation, (AWCB Decision No.  02-0217, (October 24, 2002)).

In Vetter v. Alaska Workmen’s Compensation Bd., 524 P.2d 264, 266-267 (Alaska 1974), the Alaska Supreme Court held 

If a claimant, through voluntary conduct unconnected with his injury, takes himself out of the labor market, there is no compensable disability.  If an employee, after injury, resumes employment and is fired for misconduct, his impairment playing no part in the discharge, there is no compensable disability (footnote omitted).   Total disability benefits have been denied when a partially disabled claimant has made no bona fide effort to obtain suitable work when such work is available (footnote omitted).   And, a claimant has been held not entitled to temporary total disability benefits even though she had a compensable injury when she had terminated her employment because of pregnancy and thereafter underwent surgery for the injury.  Since the compensable injury was not the reason she was no longer working, temporary disability benefits for current wage losses were denied (footnote omitted).

The board can base its decision not only on direct testimony, but also on “the Board’s experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Kodiak Oilfield Haulers v. Adams, 777 P.2d 1145, 1151 (Alaska 1989)(citing Fairbanks N. Star Borough v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987)); see also 7 Arthur Larson & Lex K. Larson, Workers’ Compensation Law §§ 127.05[3] & 128.01 (2006).
ANALYSIS

1. Is an outstanding warrant for arrest sufficient grounds for Employee not to attend an SIME in the State of Washington?
Employee contends he is in danger of being arrested if he is required to attend an SIME in the State of Washington because there is an outstanding Bench Warrant.  He is willing and indeed anxious to attend the SIME but he requests it be held in Alaska.  He notes Dr. Lipon who has been assigned to do the SIME is licensed to practice in Alaska and could therefore perform the evaluation in Alaska.  Employee bases his fear on advice he states he has been given by his Washington attorney.   However, Employee presented no evidence as to whether this is a realistic possibility.   Employee has been incarcerated in the State of Alaska and there is no evidence the State of Washington has requested he be extradited to Washington at this time.   More importantly, Employee’s concern is not relevant to whether he should attend the SIME in Washington. 

The law requires selection of an SIME physician from a list created pursuant to 8 AAC 45.092, unless there is no specialty available on the list, or the parties stipulate to another physician.   Decisional law says, if the Employee presents medical evidence Employee is unable to travel for medical reasons, a physician will be selected who performs evaluations in Alaska.  No such evidence has been presented here.  

Moreover, the parties stipulated to a physician selected by the board designee at the prehearing on December 28, 2009, and requested the rescheduling of Employee’s SIME with Dr. Lipon “as soon as possible.”  Employee did not raise any objection to traveling to Washington until his Petition on January 19, 2010, after he missed one SIME appointment with Dr. Lipon and the second appointment had been scheduled.  

2. Shall Employee’s non-attorney representative be permitted to attend the SIME with Employee?
Employee’s non-attorney representative requested she be allowed to attend Employee’s SIME with him since he has limited facility in the English language.  Employer objected because the regulations do not permit contact by either party, except in very limited circumstances, with the SIME physician who is chosen by the Board to be an impartial physician, “not affiliated with either party, and presumed to be trustworthy.”   (Hayes at 5).   Administrative regulations strictly limit the amount and kind of contact either party may have with an SIME physician, both before and after an SIME.  These regulations are intended to insure the impartiality and objectivity of the SIME physician’s examination and evaluation.     

Since the rules strictly limit a party’s contact with the SIME physician, it would be outside the scope of the rules for one party to have his representative present at the SIME.   Moreover, it would give the appearance of partiality to the examination and report, thereby diminishing its value.  The board in Hayes declined to allow an attorney to be present at the SIME and there is no justification here for the non-attorney representative to be afforded any different treatment.  For these reasons, Employee may not have his non-attorney representative present at the SIME.  

Moreover, Employee’s concern he might have trouble communicating with the SIME physician since his English language skills are limited is readily addressed by the use of a Spanish-English translator.  Employee through his non-attorney representative agreed at hearing if Employer provided such a translator Employee would be satisfied.  Employer at hearing agreed to provide and pay for a Spanish-English translator for the SIME.   Therefore, Employer will provide a Spanish-English translator for Employee’s assistance during the SIME, and Employee’s non-attorney representative may not attend the SIME.  
CONCLUSIONS OF LAW

1. An outstanding warrant for arrest is insufficient grounds for Employee not to attend an SIME in the State of Washington.

2. Employee’s non-attorney representative shall not be permitted to attend the SIME with Employee.


ORDER

1. Employee is ordered to attend the SIME in Bellevue, Washington with Dr. Lipon.

2. Employee’s non-attorney representative is ordered not to attend or participate in the SIME, or otherwise contact the SIME physician.

3. Employer is ordered to provide a Spanish-English translator for Employee during the SIME.

Dated in Anchorage, Alaska on March 25, 2010.
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David Kester, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of BENITO JR. GARCIA employee / applicant v. CORNERSTONE MAINTENANCE LLC, employer; AMERICAN INTERSTATE INSURANCE CO, insurer / defendants; Case No. 200818437; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on March 25, 2010.






Jean Sullivan, Clerk
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