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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512
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                                               Employee, 
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	        FINAL  DECISION AND ORDER

        AWCB Case No.  200610140M

        AWCB Case No.  200712057               

        AWCB Decision No.  10-0065 

         Filed with AWCB Anchorage, Alaska

         on April 5, 2010

	
	
	


Susan E. Wood’s (“Claimant”) claim for benefits under the Alaska Workers’ Compensation Act (“Act”) was heard in Anchorage, Alaska, on March 4, 2010.  Claimant appeared in person and was represented by Timothy MacMillan, Esq.  Krista Schwarting, Esq. appeared on behalf of the employer and insurer (collectively, “Employer”).  For the purpose of this hearing alone, and with no application in any other proceeding, the parties’ stipulated Claimant was terminated for cause from her employment.  Based on this stipulation, Employer withdrew its February 22, 2010, Notice of Intent to Rely and appended documents, and the documents, also attached as exhibits to Employer’s Hearing Brief, were excluded from the record.  Claimant testified on her own behalf.  Witnesses testifying for Employer were Samuel Thornton, Claimant’s supervisor; and Kristy Donovan, claims adjuster.  The record closed at the hearing’s conclusion on March 4, 2010.

ISSUES

Claimant contends she is incapacitated as a result of two work injuries and unable to earn the wages she was receiving at the time of injury, and is thereby entitled to temporary total disability benefits (“TTD”) from June 30, 2009 and continuing. Employer contends Claimant was terminated for misconduct unrelated to her work injuries, she was physically able to perform the job held at the time of injury, and but for her termination would have been able to continue working for Employer.  Employer further contends Claimant has failed to demonstrate she was unable to work, or find physically appropriate work following her termination. 



1.  Is Claimant entitled to an award of TTD from June 30, 2009 and continuing?

Claimant seeks an Order from the Board pre-authorizing right total knee replacement surgery, contending she is entitled under the Act to a prospective determination of the compensability of knee replacement surgery.  Employer contends it agreed to pay for medical treatment recommended by Claimant’s treating physician by written stipulation in November, 2009, and on February 9, 2010, agreed such treatment would include right total knee replacement surgery.  Because Claimant is not now seeking knee replacement surgery, Employer argues, no present controversy exists, and the Board should not enter an advisory opinion on the issue.  Employer concedes it has not withdrawn those portions of its May 4, 2009, June 1, 2009 and June 19, 2009, Notices of Controversion, where it specifically controverted total knee replacement surgery. 


2.  Should the Board prospectively determine the compensability of right total knee  replacement surgery?

Claimant contends she is entitled to an award for permanent partial impairment (“PPI”) based on Dr. Fred Blackwell’s 14% whole person impairment rating.  Employer contends Claimant suffered no more than a 6% whole person impairment attributable to her May 31, 2006 work injury, which Employer has already paid in full, and no further PPI should be paid until she is fully medically stable.


   3.     Is Claimant entitled to additional benefits for permanent partial impairment?

Claimant contends she has been out of work in excess of 90 days as a result of her work injuries, and is thereby entitled to an eligibility evaluation for reemployment benefits.  Employer never contested the compensability of Claimant’s work injuries, and concedes Claimant is entitled to an eligibility evaluation for reemployment benefits by operation of law.  Employer argues, however, because the Reemployment Benefits Administrator (“RBA”) has not denied Claimant an eligibility evaluation, the Board has no authority to order the RBA to address Claimant’s request, and in any event, Claimant will ultimately be found ineligible for reemployment benefits.


      4.  Should the RBA be ordered to address Claimant’s request for a reemployment benefits eligibility evaluation?

Claimant contends she is entitled to interest and penalties on benefits due but unpaid.  Employer contends it has timely paid or denied Claimant’s requests for benefits, and neither penalty nor interest is due.


    5.   Is Claimant entitled to penalties on benefits due but unpaid?


    6.   Is Claimant entitled to interest on benefits due but unpaid?

Claimant contends she is entitled to an award of attorney fees.  Employer contends Claimant should not prevail, and thus no award of fees is due.  However, should Claimant succeed, Employer contends no fees should be awarded for Mr. MacMillan’s efforts to secure medical benefits on Claimant’s behalf following the parties’ November 3, 2009, stipulation, wherein Employer agreed to provide medical benefits recommended by Claimant’s treating physician.


7.   Is Claimant entitled to an award of attorney fees?

FINDINGS OF FACT

Evaluation of the record as a whole establishes the following facts by a preponderance of the evidence: 


1)
Claimant began her employment with Employer on December 27, 2004. (Report of Occupational Injury, or “ROI”). She was employed as a “courier,” also known as a Route Services Representative, tasked with driving, as well as picking up and delivering medical specimens, supplies and reports to and from medical offices, packaging specimens, and maintaining her vehicle.  The physical demands of the job required Claimant to enter and exit the vehicle, as well as enter and exit medical buildings and offices, 40-50 times per day. (Testimony of Claimant, Thornton).  Although Claimant’s supervisor testified a courier typically carries 10-15 pounds, Employer’s written job description for Route Service Representative (“RSR”) includes a requirement the courier be able to lift 50 pounds.  (RSR Job Description).  


2)
Claimant has an 8th grade education.  Prior to her position with Employer, she drove city buses, tour buses and limousines for several years.  Prior to her jobs as a driver, she was a bartender “off and on” for 25 years.  She has minimal clerical experience, and no computer skills.  (Claimant testimony).  At the time of hearing Claimant was 53 years old.  (Record).


3) 
On May 31, 2006, Claimant was injured when she tripped on a rug, askew in the entryway of a client’s office building, fell forward onto a tile floor and twisted her right knee. (ROI, Testimony of Claimant).  Although the knee was painful and began to swell, Claimant finished her route duties that day.  The next morning Claimant reported the injury to her supervisor, Mr. Thornton.  (Claimant).  Employer does not dispute the work-related nature of the injury.


4)
 On June 2, 2006, in the course of her job duties, at a scheduled stop at Dimond Medical Clinic (Clinic), Claimant was examined by Pedro Perez, MD.  Dr. Perez noted right knee swollen, unstable, and Claimant limiting weight-bearing.  He diagnosed possible dislocated patella, and recommended knee immobilization, no weight-bearing, ice, and elevation.  Claimant was given crutches, prescribed pain medication, and taken off work June 2 through June 16, 2006, with a recheck in one to two weeks.  (Dr. Perez, Chart Note, Physician Report, and Work Status Note, June 2, 2006).  Claimant called Mr. Thornton, reporting to him Dr. Perez’ off work recommendation.  Mr. Thornton told Claimant he had no one to replace her for the remainder of her shift.  She completed her duties despite the pain and swelling in her knee, by having the clients deliver their medical specimens to her at the vehicle.  (Claimant).


5)
On June 6, 2006, in a follow-up telephone call to Claimant placed by Clinic staff, Claimant reported her knee still swollen.  She was instructed to keep ice on the knee and keep it elevated.  She was told a diagnostic magnetic resonance imaging scan (“MRI”) could not be conducted until the swelling subsided.  Clinic staff notes reflect Claimant’s repeated concern about job loss if she continued off work.  (Dimond Medical Clinic Progress Note, June 6, 2006).


6)
On June 10, 2006, Claimant was seen at the Clinic by PA-C Carl Brown.  Mr. Brown’s impression was collateral ligament injury right knee, and probable meniscus injuries.  (Chart Note, PA-C Brown, June 10, 2006).


7)
On June 14, 2006, Claimant was again seen by PA-C Brown.  She reported her pain and stiffness were increasing. (Chart Note, Dimond Medical Clinic, June 14, 2006).  An MRI conducted that day revealed apparent tears of both medial and lateral menisci, poor visualization of the anterior cruciate ligament (“ACL”) although no secondary signs of an ACL tear identified, mild degenerative changes medially and laterally, and small effusion present without evidence of a popliteal cyst.  (MRI Study, June 14, 2006, James W. McGee, MD reporting.)  Claimant was referred to orthopedic surgeon John D. Frost, MD.  (Claimant testimony).


8)
On June 20, 2006, Claimant was seen at Dr. Frost’s office by PA-C Mark Malzahn.  After physical examination, review of x-ray, MRI and KT-1000 studies,
 Mr. Malzahn assessed torn ACL with medial and lateral meniscus tears.  ACL reconstruction was discussed, but conservative treatment consisting of continued non-weight-bearing, ice, elevation, Naprosyn twice daily, and off work status was first recommended.  (Chart Note, PA-C Mark Malzahn, June 20, 2006).  Mr. Maltzahn prescribed a custom ACL insufficiency brace and physical therapy.  (Chart Note, PA-C Mark Malzahn, June 21, 2006).  Claimant attended physical therapy on June 22, 27, and July 5, 11, 2006.  (PT Daily Notes). 


9)
On July 7, 2006, Claimant was released to restricted work duties, with no kneeling, no squatting, no climbing, no heavy lifting, and no prolonged standing or walking, with “Desk/Administrative work only,” “with brace.”  (Work Release, PA-C Malzahn, July 7, 2006).


10)
On August 1, 2006, Claimant was again seen by PA-C Maltzahn, and by Dr. Frost, for preoperative counseling and evaluation.  Dr. Frost’s notes summarize the results of the x-ray, MRI and KT-1000 studies.  His assessment was right knee ACL tear, lateral compartment degenerative changes, and probable torn lateral meniscus.  Dr. Frost discussed the consequences of a torn ACL, and possible results of both surgical as well as non-surgical treatments.  He noted the results of surgical treatment have a significantly better chance of a good result, and removing the torn lateral meniscus would provide more stability for the knee.  Surgery was scheduled for the following day.  Dr. Frost further noted Claimant may eventually require total knee replacement.  (Chart Note, Dr. Frost, August 1, 2006). 


11)
On August 2, 2006, Dr. Frost performed a right knee arthroscopy, anterior cruciate ligament reconstruction using patellar tendon allograft, partial medial and partial lateral meniscectomy; and debridement of the lateral compartment, lateral femoral condyle and lateral tibial plateau.  His post-operative diagnosis was “Torn anterior cruciate ligament; Displaced bucket-handle tear of medial meniscus; Chronic shredded tear of the mid-third of lateral meniscus; Chondromalacia, grade 3 and grade 4, of lateral femoral condyle and lateral tibial plateau; and Chondromalacia, grade 3, of medial femoral condyle, right knee.” (Operative Report, August 2, 2006).  


Claimant thereafter attended physical therapy sessions on August 7, 9, 11, 14, 16, 18, and 21, 2006, and September 6, 8, 15, 19, 25, 2006 (Alaska Physical Therapy Specialists Daily Notes; Frontier Therapy-Anchorage, Daily Notes).  Post-operative appointments with Dr. Frost’s office showed continuing improvement.  (Chart Notes).  Claimant was continued off work through September 15, 2006, and was released to drive on September 16, 2006.  (Work Release, September 7, 2006).  Another Work Release dated September 21, 2006, ordered continued physical therapy 3 times per week for another 2-3 weeks. (Work Release, September 21, 2006). Claimant was paid TTD during the period of disability from June 2, 2006 to July 12, 2006, and August 2, 2006 through September 18, 2006.  (Compensation Report; AWCB computerized tracking system). 


12)
On November 6, 2006, Claimant was released to full duty, with an estimated date of medical stability one year from surgery.  (Work Status Sheet, Mark Maltzahn PA-C, November 6, 2006).


13)
On June 29, 2007, near the end of her shift, Claimant was injured at work when she fell directly onto her right knee after sliding on a slippery tab from a specimen packing envelope discarded on the floor by a co-worker.  Several co-workers, including Susan Ritz, Mr. Thornton’s superior, observed Claimant’s fall. (Claimant testimony).  Employer does not dispute the work-related nature of the injury.  (Report of Occupational Injury (ROI), August 7, 2007). 


14)
Within hours of leaving work that night, a Friday, Claimant reported to the Alaska Regional Hospital Emergency Room.  Physical examination revealed ecchymosis, tenderness and swelling over the tibial tuberosity, and mild tenderness along the jointline on both sides of the knee.  X-ray of the right knee ruled out tibial plateau fracture.  “Fairly significant degenerative joint disease,” and evidence of her previous knee surgery were noted.  She was advised to use the knee immobilizer, crutches and cryocuff she had at home from the prior injury, and to contact Dr. Frost’s office for follow-up care. (Alaska Regional Hospital Emergency Room Note, June 29, 2007).


15)
On July 24, 2007, Claimant was examined at Dr. Frost’s office by PA-C Mark Malzahn.  Mr. Malzhan noted moderate effusion of the right knee, Steinmann’s and lateral circumduction maneuvers causing lateral pain, McMurray’s causing generalized discomfort, impaired flexion, and Claimant walking with a limp.  On x-ray examination Mr. Malzahn noted a marked narrowing of the lateral compartment compared to preoperative films taken the previous year, as well as early narrowing of the medial compartment of the right knee.  He assessed “Torn lateral meniscus with posttraumatic arthritis, and narrowing of the medial and lateral compartments.”  Mr. Malzhan prescribed conservative measures consisting of a medial compartment heel wedge, ice, elevation and Naprosyn, and ordered another MRI. (Chart Note, July 24, 2007).


16)
On July 31, 2007, having reviewed the MRI report and on further examination, Mr. Malzhan assessed “Re-injury to the lateral meniscus with a cartilaginous defect on the lateral femoral condyle.”  He prescribed Celebrex, cautioned Claimant to continue wearing the knee sleeve, and to follow the conservative measures previously outlined.  She was released to “light desk work only.”  (Chart Note, July 31, 2007).


17)
Claimant was persuasive in her assertion she was told by Employer at the time of her second injury she might be replaced if she was off work from her job injury.  (Claimant’s testimony).  Her use of accrued vacation time immediately following the second work injury is consistent with having been told her job was in jeopardy if she was off work for a job injury.  She has received no TTD benefits with respect to the June 29, 2007 work injury. (AWCB computerized tracking system).


18)
Mr. Thornton’s testimony he would not have tapped Claimant’s accrued vacation time during her disability following the second knee injury if she had requested time loss benefits, is unconvincing in light of his certain knowledge Claimant’s injury was work-related. 


19)
On her return to work, Claimant was positioned in a chair shredding papers and copying manuals.  After a few weeks of light duty desk work, she returned to her full courier duties using the knee brace and pain pills. (Claimant testimony).  She had not received a full duty work release from Dr. Frost.  


20)
Claimant was convincing in her assertion Employer cautioned her it would not have light duty work available if she had further knee surgery, and would have to replace her if she was off work for long or could not perform her courier duties.  Claimant was credible in her testimony she returned to full duty prematurely for fear of losing her job when the light duty assigned was not sufficient to occupy her full time.  She was persuasive in her assertion she returned to her courier duties, and did not return to Dr. Frost for several months, because she hoped she could perform her full work duties, and could delay or avoid further surgery, by losing weight and strengthening her right leg.  (Claimant testimony).


While Claimant’s testimony and physician notes concerning a prior knee injury contain inconsistencies, in light of the record as a whole, these inconsistencies do not diminish Claimant’s overall credibility, or the persuasiveness of her testimony she returned to full duty prematurely for fear of losing her job, following statements to that effect made by Employer. 


21)  Mr. Thornton’s assertions he would have provided Claimant continuing light duty if she requested it; he had 60 boxes of documents she could shred if he had known the light duty she was assigned was insufficient to occupy her full time; he had been instructed in the past by his superior the company was required to provide light duty to an injured employee with a doctor’s note; and he had another courier service he could call on in the event one of his drivers could not complete a route; are unconvincing in light of the record as a whole.  


First, it is not believable Mr. Thornton, Claimant’s direct supervisor, knowing Claimant was on sedentary light duty shredding documents following a second work injury, would not have informed her he had an additional 60 boxes of documents to shred, particularly in light of his assertion he had been told that with a doctor’s note he would have to find suitable work for an injured worker.  


Second, it is not credible that if the company was required to provide light duty to an injured employee with a doctor note, Mr. Thornton would not have informed Claimant she was assured of a light duty position until the doctor changed her work restrictions, information he admitted he did not share with her.  


Third, Mr. Thornton conceded he could not dispute Claimant’s testimony there was insufficient light duty work to sustain her full time after the second injury, nor was there a full time light duty position available.  


Fourth, his testimony he had a “fill-in” courier service he could call on when one of his couriers could not complete her route, is inconsistent with Claimant’s testimony she completed her route after the first work injury because Thornton, when told Dr. Perez had taken her off work, stated he had no one to finish her route, a statement of fact Mr. Thornton did not deny.


Finally, Thornton’s assertion he never suggested Claimant’s job was in jeopardy if she did not return to full duty is further belied by his admissions he knew her injuries were work related, knew her symptoms were persisting, was aware her doctor was recommending total knee replacement, and knew she was delaying her return to the doctor because she could not afford to be out of work. (Thornton testimony).  Simply put, Mr. Thornton’s statements do not support his assertion he did not tell Claimant her job was in jeopardy if she did not return to full duty. iHiH


22)
  On June 16, 2008, Claimant returned to Dr. Frost’s office complaining of ongoing right knee pain and recurrent swelling.  (Chart Note, June 16, 2008).  Her complaints of continuing right knee pain were corroborated by Mr. Thornton, who admitted he was aware of Claimant’s physical difficulties with the job following the second injury, and was aware of her complaints of continuing knee pain.  (Mr. Thornton testimony).  From x-ray images, PA-C Maltzhan noted a narrowing of the lateral compartment of Claimant’s right knee to bone on bone, as well as “posttraumatic arthritic changes throughout the knee.”  (Chart Note, June 16, 2008).  Mr. Maltzhan fitted Claimant for another medial heel wedge, and discussed other conservative measures to alleviate her symptoms, but opined she would more likely benefit from  total knee replacement.  Claimant indicated she would consider the options discussed.  (Id.).  


23)
On October 17, 2008, Dr. Frost’s office referred Claimant to a specialist in total knee replacement, noting Claimant was “bone on bone according to the x-rays done in June.”  (Letter from Mr. Malzhan, October 17, 2008).


24)
On January 21, 2009, Claimant saw orthopedic surgeon William J. Mills, MD.  She  reported difficulties with day-to-day activities including walking, stairs and inclines painful.  She reported avoiding squatting and kneeling due to pain.  Dr. Mills’ physical examination described Claimant with a shuffling gait and slight limp, tenderness along the medial and lateral joint lines, palpable osteophytes along the lateral joint line margin, and pain with knee extension and flexion.  New x-rays demonstrated essentially complete loss of lateral compartment cartilage space, large marginal osteophytes on the femur and tibia laterally, narrowing of the medial compartment, large notch osteophytes, trochlear and patellar osteophytes and narrowing of the medial and lateral patella femoral interval.  Dr. Mills diagnosed “Approaching end-stage knee DJD” (degenerative joint disease). He opined Claimant had never had an injection and proposed to inject her knee for both diagnostic and therapeutic reasons.  He noted if injections produced improvement, this would be her immediate treatment course, but she was approaching knee replacement.  (Chart Note, William Mills, MD, January 21, 2009). 



25)
On March 24, 2009, AWCB Case No. 200610140, assigned to Claimant’s May 31, 2006 Report of Injury, was formally joined with  AWCB Case No. 200712057, assigned to Claimant’s June 29, 2007, Report of Injury, after Claimant’s non-opposition to Employer’s Petition for Joinder.  (Prehearing Conference Summary, March 24, 2009).


26)
On April 27, 2009, at the request of the employer, Claimant was seen by James L. Baldwin, MD, for an employer’s medical evaluation (“EME”).  The questions Employer asked Dr. Baldwin pertained to Claimant’s May 31, 2006, injury, and not to her June 29, 2007, injury.


Dr. Baldwin concluded Claimant’s right knee ACL tear and osteoarthritis of the lateral compartment pre-existed the May 31, 2006, work injury; and her moderate to severe osteoarthritis, right knee, “primarily” pre-existed the May 31, 2006 work injury.  However, he could not rule out the May 31, 2006 work injury as the cause of either the complex tear of the lateral meniscus, or the chronic tear of the medial meniscus, with chronically displaced bucket handle tear.  (Dr. Baldwin EME Report, April 27, 2009 at page 15).  Rather, he noted the relationship of these injuries to the May 31, 2006, work injury was unknown.  (Dr. Baldwin EME Report, April 27, 2009 at 15).  


Dr. Baldwin acknowledged Claimant’s May 31, 2006, work injury caused her disability and need for treatment, but was not the cause of her moderate to severe osteoarthritis in the lateral knee compartment, which he attributed to her pre-existing ACL instability, chronic meniscal tears and osteoarthritis.  (Id.)  Dr. Baldwin concluded Claimant’s May 31, 2006, work injury was no longer the substantial cause of her “current condition,” which he defined as her moderate to severe osteoarthritis in the lateral compartment of her right knee.  (Id. at 17-18).


27)  Dr. Baldwin further opined the May 31, 2006 work injury combined with Claimant’s pre-existing injured menisci, ACL instability and osteoarthritis, to permanently aggravate Claimant’s pre-existing knee condition.  He acknowledged her loss of both medial and lateral meniscus substance from the May 31, 2006, injury and subsequent surgery, caused a progression of the osteoarthritis in her lateral compartment.   (Id. at 18).  


28)  Although Dr. Baldwin was only asked if the May 31, 2006 work injury was the substantial cause of Claimant’s current condition, he volunteered that her “current symptoms are related to her moderate to severe osteoarthritis in her lateral compartment which pre-existed her injury of May 31, 2006, and her fall on-the-job which occurred on June 29, 2007.” (emphasis added)(Dr. Baldwin EME Report, April 27, 2009 at page 17).  Dr. Baldwin further opined the June 27, 2007, work injury caused a contusion of Claimant’s right knee, which, although resolved, caused “structural damage.”  (Id. at 15).  The only other reference to the June 29, 2007 work injury Dr. Baldwin makes in his conclusions is the following:

Her subjective complaints began with her fall on May 31, 2006.  After treatment for [the May 31, 2006 work injury,] her condition returned to normal according to the claimant and she returned to work at three months and states she was having no problems until she re-injured herself on June 29, 2007.  Following that incident her symptoms persisted.  It is my feeling that these two falls activated a significant pre-existing ACL tear, medial and lateral meniscus tear and osteoarthritis and that her pre-existing osteoarthritis is the cause of her current symptoms... I think that the possible extension of her meniscal tears might play a role in her current symptoms, but the major cause of her symptoms (greater than 51 percent) is related to her pre-existing anterior cruciate ligament instability, subsequent meniscal tears and moderate to severe osteoarthritis.  (Id. at 23-24). (emphasis added).


29)
Dr. Baldwin opined Claimant attained medical stability from the May 31, 2006, injury and subsequent surgery on or about November 6, 2006, “at the time she ceased being seen for her left knee injury.”  (Id. at 19).  


Based on the partial medial and lateral meniscectomies, and factoring in arthritis impairment based on radiographically and assumed cartilage intervals, Dr. Baldwin rated Claimant’s degree of impairment from the May 31, 2006 work injury using the 5th Edition of the AMA Guides for the Evaluation of Permanent Impairment (“The Guides”) at 13% whole person impairment.  Assuming Claimant had 2mm of residual joint space on the lateral side of her right knee prior to the May 31, 2006 work injury, and radiographically evidenced only 1mm thereafter, Dr. Baldwin attributed 6% of her whole person impairment to the May 31, 2006 work injury. (Id. at 19-20).  Second Independent Medical Examiner (“SIME”), Fred Blackwell, MD, however, found Dr. Baldwin’s assumption Claimant had 2mm residual joint space prior to the first work injury speculative.  (Dr. Blackwell SIME Report, September 26, 2009, at 12).


30)
With respect to Claimant’s recovery from the May 31, 2006 work injury, Dr. Baldwin opined she was capable of working as a driver with no work restrictions.  (Id. at 23).   Based on his statement at page 21 of his report, this opinion is based on his belief the courier position Claimant held was a “light labor” position  (stating she was “working eight hours per day at a light labor position.”).  He makes no mention of having reviewed the written job description for a Quest Diagnostic courier, or that portion of the job description requiring the courier to lift 50 pounds.  Dr. Baldwin was not asked and offered no opinion whether Claimant was capable of fulfilling her duties as a courier or driver following the June 29, 2007 work injury.  


31)
Dr. Baldwin was not asked and offered no opinion on the disability or need for medical care following the June 29, 2007 work injury, although he acknowledged the June 29, 2007 work injury activated her pre-existing condition, producing her current symptoms. (Id. at 23).


32)
Dr. Baldwin was not asked and offered no opinion whether the June 29, 2007 work injury caused the need for further medical treatment.  His statement:  “I do not recommend any further treatment at this time,” pertained to the previous questions concerning the reasonable necessity for continuing treatment necessary following only the May 31, 2006 work injury.  (Id. at 20-22).


33)
Dr. Baldwin agreed Claimant might benefit from hyaluronic acid injections, such as Synovisc, and intraarticular injections of cortisone.  He agreed she will require a total knee replacement.  (Id. at 21).


 34)
On May 4, 2009, citing Dr. Baldwin’s April 27, 2009 EME Report, Employer controverted TTD benefits after November 6, 2006, Total knee replacement surgery, PPI Benefits above 6% and vocational rehabilitation benefits, alleging:

1. 
On April 27, 2009, Ms. Wood underwent an EIME with Dr. James Baldwin, an orthopedic surgeon.  Dr. Baldwin opined that the 2006 work injury caused the need for the August 2, 2006 surgery, and that Ms. Wood’s condition was medically stable by November 6, 2006.

2.
Dr. Baldwin opined that Ms. Wood’s need for a total knee arthroplasty in the future was due to pre-existing osteoarthritis, not the 2006 work injury.

3.
Dr. Baldwin opined that Ms. Wood had a total 13% whole person impairment rating, but that much of the rating should be apportioned to the significant, pre-existing degenerative arthritis in her knee.  He opined that 6% of the rating was due to the work injury.

4.
Dr. Baldwin opined that Ms. Wood could continue to work for the employer as a driver without any restrictions.  (Controversion Notice, May 4, 2009).


35)
On May 15, 2009, Employer paid Claimant a 6% lump sum PPI of $10,620.00.  (Compensation Report, AWCB computerized tracking system).


36)
On May 22, 2009, Dr. Baldwin issued an Addendum, responding to questions raised from his original report.  In the Addendum Dr. Baldwin opined the May 31, 2006 work injury was not the substantial cause of Claimant’s need for hyaluronic acid or intraarticular injections, but would be attributable to Claimant’s osteoarthritis.  (Dr. Baldwin EME Addendum, May 22, 2009).  He offered no opinion on the relationship between the June 29, 2007 work injury and the need for hyaluronic acid and cortisone injections.


37)
On May 29, 2009, Claimant filed her first Workers’ Compensation Claim (“WCC”) seeking medical costs, specifically, authorization for knee replacement surgery, and transportation costs.  (WCC May 29, 2009).


38)
On June 1, 2009, Employer filed a second Controversion Notice, listing the identical benefits previously controverted, and citing the identical reasons for controversion, but adding “Dr. Baldwin, in an addendum report dated May 22, 2009, opined that the only other treatment recommended was hyaluronic acid injections.  He further opined that the underlying osteoarthritic condition was the substantial cause of the need for those injections.”  (Controversion Notice, June 1, 2009).


39)
On June 22, 2009, Employer filed a third Controversion Notice, identical to the second Controversion Notice, but including both case numbers on the Controversion Notice form.  (Controversion Notice, June 19, 2009).  It filed an Answer to the first WCC, denying Claimant was entitled to knee replacement and related transportation benefits, alleging Dr. Baldwin “found that the future need for a total knee replacement was not due to the work injury,” but to Claimant’s pre-existing osteoarthritis condition.  (Answer to WCC, dated, June 19, 2009).


40)
On June 29, 2009, Claimant was terminated from her employment for cause. (Parties’ oral stipulation at hearing).


41)
On September 26, 2009, Claimant was examined by Dr. Blackwell for a SIME.  After interview and examination of Claimant, and review of the medical records, including Dr. Baldwin’s EME report and addendum, Dr. Blackwell responded to the Board’s questions.  


Dr. Blackwell opined Claimant’s employment was the substantial cause of her current disability and need for medical treatment, noting the work injuries of May 31, 2006, and June 29, 2007, required treatment and “have directly contributed to the cause of patient’s current disability.”  (Dr. Blackwell SIME Report, September 26, 2009 at 14).  





He opined Claimant’s employment was still the substantial cause of her current disability and need for medical treatment because although she recovered from the May 31, 2006 injury from a symptomatic perspective, having no substantial complaints requiring medical attention following the surgery, she then sustained the injury of June 29, 2007, which aggravated the underlying but essentially asymptomatic condition, which led to the need for further and more aggressive treatments.  (Id.)  He noted the patient was not in need of knee replacement surgery until the second injury occurred, and “one can only speculate as to when she might have required the replacement surgery but for the second injury.” (Id.).  


Dr. Blackwell acknowledged that although Claimant had a pre-existing arthritis in the right knee, and the arthritis is a substantial cause for the current need for knee replacement surgery, “it cannot be considered the substantial cause,” because “the pre-existing disease was not symptomatic, and by itself cannot serve as a means of predicting when this patient would have required treatment for her knee but for the specific injuries of May 31, 2006 and June 29, 2007.” (Id. at 15)(emphasis added).


Dr. Blackwell noted while Claimant had an ACL insufficiency prior to the May 31, 2006, work injury, it did not affect her ability to perform any of her vocational or avocational activities until the first injury.  He noted the prior ACL insufficiency might never have been discovered had she not sustained the injury of May 31, 2006.  He opined, therefore, the need for treatment grew out of the fact she did sustain a work injury on May 31, 2006, which “probably accounted for the bucket handle tear…and gave clinical expression to a previous ACL knee insufficiency.”  (Id.).


Dr. Blackwell opined the second work injury of June 29, 2007, “alighted” the previously asymptomatic degenerative disease “that now requires medical attention in the form of…knee replacement or at the very least viscosupplemental injections to provide additional temporary relief before proceeding with the knee replacement.”  (Id. at 15-16).


It is Dr. Blackwell’s opinion Claimant’s pre-existing condition was aggravated and accelerated by its combination with the two work injuries, and account for her current disability and need for medical treatment.  He opined the combination of the work injuries with the pre-existing condition resulted in a permanent change in Claimant’s knee, noting post-meniscectomy from the first work injury, Claimant “had less meniscal substance to protect against compressive forces across the femur and tibia in the medial and lateral compartments.”  (Id. at 16).  Dr. Blackwell also noted Dr. Frost’s successful repair aided in decreasing further aggravation of the pre-existing condition because it stabilized Claimant’s knee.  (Id.).


42)
Dr. Blackwell further opined Claimant would have attained “maximum medical improvement,” following the first work injury, at six months post-surgery, on or about February 1, 2007.  (Id. at 17).  Although noting Claimant is no longer medically stable as a result of the second work injury in June, 2007, and he cannot evaluate her current PPI, he was able to evaluate her PPI following the 2006 work injury, and did so using the 5th Edition of the Guides.  (Id. at 17-18).  


According to the same diagnosis-based chart used by Dr. Baldwin, on page 546, table 17-33 of the Guides, Dr. Blackwell noted the medial and lateral partial meniscectomies Claimant underwent as a result of the first work injury, resulted in a 10% lower extremity impairment, which equates to a  4% whole person impairment.  Dr. Baldwin reached the same conclusion.  (Compare Dr. Baldwin EME Report, April 27, 2009, at 19).  Dr. Blackwell further noted Claimant’s ACL laxity equated to a 10% whole person impairment.  Using the combined values table, Dr. Blackwell rated Claimant with a 14% whole person impairment at the time she attained medical stability following the first work injury and surgery.  


However, because Claimant had suffered an injury to her right knee at some point prior to the May 31, 2006 work injury, Dr. Blackwell apportioned her whole person impairment to account for her underlying knee pathology.  (Id. at 18).  Based on Dr. Frost’s operative report, Dr. Blackwell noted there was very little remnant of Claimant’s ACL to remove, and her ACL ligament instability prior to the work injury was significant enough to account for the degenerative change which had begun in Claimant’s right knee prior to the work injury.  (Id. at 19).  Dr. Blackwell was definitive, however, that the medial meniscus bucket handle tear was an acute injury from the first work injury.  (Id.)  He opined Claimant’s underlying knee pathology accounted for 20% of Claimant’s 14% whole person impairment.  He specifically attributed 80% of her 14% whole person impairment to the work injury of May 31, 2006, noting he weighted Claimant’s impairment in this manner based on his experience, as well as reasonable medical probabilities, and because it was the May 31, 2006 work injury which necessitated Claimant’s need for treatment at that time, which she might never have required but for that injury. (Id.).  


43)
Dr. Blackwell opined knee replacement surgery is reasonable, although he would first provide viscosupplemental replacement and physical therapy to increase Claimant’s quadriceps strength.  He noted use of a TENS unit or other muscle stimulator device to augment her quadriceps rehabilitation is also reasonable.  He further opined attempts to delay the inevitable replacement arthroplasty are also justified, given Claimant was, at the time of his evaluation, is only 52 years old.  He noted, however, age should not be a deterrent to knee replacement surgery, if understood the patient might outlive the usefulness of the prosthesis, and a revision arthroplasty might be necessary.  However, having said that, Dr. Blackwell further opined the current state of the art in knee replacement utilizes materials which give longer wear, and he believed a single total knee replacement may be successful to last the rest of Claimant’s life.  (Id. at 20).


Summarizing, Dr. Blackwell opined Claimant’s employment with Quest Diagnostic is the substantial cause of her need for further treatment in the form of viscosupplementation, physical therapy and knee replacement, stating:

This patient although clearly having underlying pre-existing disease on an anatomical basis clinically had no complaints until the industrial injury of May 31, 2006.  She had surgery for that injury and successfully recovered.  It was the second injury at Quest Diagnostics that forms the basis for the current need for treatment.  The underlying disease notwithstanding was asymptomatic until the specific traumatic event of June 29, 2007.  In my opinion there is a direct cause and effect at play here that is consistent with reasonable medical probabilities in consideration of causation….

[T]he pre-existing disease did not express itself symptomatically until the subject injuries of May 31, 2006 and June 29, 2007.  That underlying pathology although clearly progressive in nature cannot be correlated with symptomatic expression.  It is on that basis that I have no reasonable alternative explanation to provide … for the patient’s current need for treatment, but for the injury since it was the injury that alighted the underlying disease.  (Id. at 22).


44)
Dr. Blackwell opined Claimant is not capable of working as a driver at this time, and is in fact a driving risk given the involvement of her right lower extremity. He further noted “This patient’s knee condition is such that getting into and out of a car multiple times during the day is not something that she should do.  Light work that is sedentary is within her capability.” (Id. at 23).  Dr. Blackwell opined that only after, and “assuming a successful outcome” from knee replacement surgery, would Claimant be able to return to her job at the time of injury.  (Id.).


45)
On October 20, 2009, Claimant filed a second WCC seeking TTD from September 26, 2009, PPI of 14%, medical costs in the form of authorization for knee replacement surgery, and related medical treatment, transportation costs, penalty, interest, reemployment benefits and attorney fees and costs.  (WCC, October 20, 2009).  The claim for TTD was later amended to begin June 30, 2009. (Prehearing Conference Summary, February 18, 2010; Parties’ concurrence at the start of the hearing on March 4, 2010.)



46)
On October 22, 2009, Claimant’s request for an evaluation for eligibility for reemployment benefits was received by the Reemployment Benefits Administrator (“RBA”).  Claimant enclosed Dr. Blackwell’s SIME report, and directed the RBA’s attention to Dr. Blackwell’s conclusion Claimant was disabled as a result of her work injury and unable to return to the job she held at the time of injury. (Receipted copy of October 16, 2009 letter from Tim MacMillan, Esq. to Mark Kemberling, Reemployment Benefits Administrator).  


47)
On November 3, 2009, the parties signed a “Stipulation for Further Treatment.”  The Stipulation provided:


1.  The parties have received Dr. Blackwell’s SIME report, which found that further treatment was due to the 2006 date of injury.


2.  The parties hereby stipulate and agree that all further benefits, whether indemnity or medical, made in this case will be made under the 2006 claim.  The employer and insurer agree to pay for the recommended treatment and any associated indemnity benefits under the 2006 claim.

The parties have not explained the intent behind this agreement or elaborated on its ambiguities.


48)
On November 23, 2009, Employer filed an Answer to Claimant’s second WCC, denying knee replacement surgery; denying additional PPI; alleging Claimant “is currently receiving indemnity benefits, her condition is not fixed and stable, and therefore is not ratable at this time;” denying TTD from September 26, 2009, alleging Claimant was terminated for reasons unrelated to her work injury, and had she not been terminated Employer “would have continued to have work available to her within her physical capacities;” and denying reemployment benefits, attorney fees, penalty, interest and costs.  (Employer’s Answer to Workers’ Compensation Claims, dated November 20, 2009).


49)
The job description for Claimant’s position as a Route Service Representative, or “courier” for Employer, included by the parties in the SIME binder at the page preceding Bates stamp page 0001, includes a requirement the courier “Must be able to lift 50 pounds.”  (SIME binder; Dr. Blackwell SIME Report at 13).  


50)
On November 27, 2009, Employer responded to the RBA’s inquiry, acknowledging Claimant has been off work since “9/26/09 *However, it was due to her employment being terminated and it is the employer and insurer position that she has not been off work due to an injury.”  (Employer’s Workers Compensation Reemployment Verification for 90 Consecutive Days of Time Loss, dated November 25, 2009, by Krista M. Schwarting, Attorney for Employer/Insurer).  


The date Employer gave the RBA as Claimant’s last day of work, “9/26/09,” was incorrect.  On February 24, 2010, Ms. Schwarting corrected the error, stating the correct last date of employment was June 29, 2009, and re-iterating “It remains the position of the employer and insurer that Ms. Wood has only been off work for ninety days because she was terminated for cause by the employer.  Prior to her termination, it is the employer and insurer’s position that she was able to perform the job held at the time of injury.”  (Letter to Debra Reed, Reemployment Benefits Section, from Krista Schwarting, Esq., February 24, 2010).


51)
On December 2, 2009, a Workers’ Compensation Technician in the office of the RBA, sent Claimant a form letter, indicating the RBA could not act on her request for an eligibility evaluation because “The compensability of your claim is being questioned and a Controversion Notice has been filed.  Until the insurer accepts your claim, or until the Alaska Workers’ Compensation Board hears your claim and overturns the denial, we cannot act on your request for an evaluation.  (RBA form letter denial of eligibility evaluation, December 2, 2010).  The RBA has yet to act on Claimant’s October 22, 2009 request for an eligibility evaluation.


52)
As recently as February 10, 2010, Employer was vague concerning its willingness to cover Claimant’s total knee replacement, stating, in response to Claimant’s request for specificity “…it is our position that [knee replacement surgery] is not warranted at this time.  Should Dr. Frost recommend the surgery in the future, I would presume that we would pay for the surgery unless there is an intervening factor/injury that would have to be ruled out as the substantial cause.”  (Italics added)(Letter from Krista Schwarting to Tim MacMillan, February 9, 2010).  It was only during questioning at hearing that the insurance adjuster, Kristy Donovan, stated the insurer would pay for knee replacement surgery.  (Donovan testimony).  The question to which Ms. Donovan replied in the affirmative, however, was would the insurer pay for knee replacement surgery “today,” meaning on the day of the hearing.  In her response, Ms. Donovan did not withdraw the qualification an intervening factor could nullify its obligation to cover the surgery, nor did she identify what possible intervening factor or injury was contemplated, on which Employer might rely to refuse the surgery in the future.  Significantly Employer has never withdrawn any of its multiple Controversion Notices which deny coverage for knee replacement surgery.


53)    Dr. Frost, Dr. Mills, Dr. Blackwell and Dr. Baldwin concur total knee replacement is reasonable and necessary treatment to address Claimant’s disability.


54)   Since Claimant’s second work injury on June 29, 2007, her physical capabilities limit her ability to work to “light desk work only.”  (Chart Note, July 31, 2007).  Those restrictions are continuing, according to Dr. Blackwell, who limited Claimant to “light work that is sedentary” and excludes driving. (Dr. Blackwell SIME Report, September 26, 2009, at 23.).  


55)
Since Claimant’s termination on June 29, 2009, she has made reasonable efforts to obtain employment, but has been unable to find suitable employment given her physical limitations from her work injuries.  Her employment for several years prior to her work for the employer was as a courier for another company, and as a bus and limousine driver.  According to Dr. Blackwell her right knee condition precludes her from employment as a driver.  (Id.).  Prior to her employment as a driver, Claimant was a bartender for some 25 years.  Claimant testified credibly that due to her knee injuries, she can no longer stand for long periods of time, nor lift heavy objects, and therefore can no longer tend bar.  Claimant has minimal clerical experience, and no computer skills.  She testified convincingly she reviews the newspaper employment column, and has tried networking in an effort to find suitable employment, including speaking with her apartment manager about cleaning out apartments, and to personnel at Alaska Native Hospital, where she was told she needed computer experience.  She offered to provide Employer a list of job applications she has made.  


56)
In addition, Claimant has been receiving unemployment insurance. Her receipt of unemployment benefits evidences her presence and readiness to work.  Her purchase of a computer to learn computer skills reflects her efforts to improve her job prospects.  Her willingness to complete her shift when Mr. Thornton had no one to cover her route when Dr. Perez took her off work from the first injury; and her willingness to work full duty for fear of losing her job, when released to only light duty, even asking for overtime hours if available, demonstrate an eagerness to work and a strong work ethic.  Claimant acknowledges she will have to return unemployment benefits she received during any period for which she is awarded TTD benefits.  


57)
On February 25, 2010, Claimant filed an Affidavit of Attorney Fees reflecting 48.4 hours of attorney time at $250.00 per hour, for a total of $12,100.00 in fees.  At hearing Claimant filed a Supplemental Affidavit of Attorney Fees reflecting an additional 11.6 hours of attorney time expended from February 26, 2010 through March 3, 2010, and anticipating an additional 3.0 hours of attorney time for the March 4, 2010, hearing, for a grand total of 63 hours of attorney time, at $250.00 per hour, and a grand total of $15,750.00 in attorney fees.  Claimant made no  separate request for costs.  Claimant’s counsel was admitted to the Alaska Bar Association in 1977, has served as a Hearing Officer and as Chief of Adjudications with the Alaska Workers’ Compensation Board, and has long practiced workers’ compensation law on behalf of injured workers.

PRINCIPLES OF LAW

I.     COVERAGE UNDER THE ACT

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) This chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) Worker’s compensation cases shall be decided on their merits except where otherwise provided by statute. . . 

AS 23.30.010.  Coverage.  (a) Except as provided in (b) of this section, compensation or benefits are payable under this chapter for disability or death or the need for medical treatment of an employee if the disability or death of the employee or the employee’s need for medical treatment arose out of and in the course of the employment.  To establish a presumption under AS 23.30.120(a)(1) that the disability or death or the need for medical treatment arose out of and in the course of the employment, the employee must establish a causal link between the employment and the disability or death or the need for medical treatment.  A presumption may be rebutted by a demonstration of substantial evidence that the death or disability or the need for medical treatment did not arise out of and in the course of the employment. . . . 

AS 23.30.0120.  Presumptions.  (a)  In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. 
Under AS 23.30.120, an injured worker is afforded a presumption the benefits he seeks are compensable. The Alaska Supreme Court has held the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute." Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996).  We utilize a three-step analysis when applying the presumption of compensability.  Carter v. B & B Construction, 199 P.3d 1150, 1155 (Alaska 2008);  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).
First, the claimant must adduce “some,” “minimal,” relevant evidence establishing a “preliminary link” in support of his claim. Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987). The presumption of compensability continues during the course of the claimant’s recovery from the injury and disability.  Olson v. AIC/Martin J.V., 818 P.2d 669, 675 (Alaska 1991).  At this first stage in the analysis, witness credibility is not weighed. Resler v. Universal Services Inc., 778 P.2d 1146, 1148-49 (Alaska 1989).    If there exists such relevant evidence at this threshold step, the presumption attaches to the claim.  If the presumption is raised and not rebutted, the employee need produce no further evidence and she prevails solely on the raised but un-rebutted presumption. Williams v. State, 938 P.2d 1065 (Alaska 1997).   A pre-existing condition does not disqualify a claim if the employment aggravates, accelerates or combines with the pre-existing condition to produce the disability for which compensation is sought.”  DeYonge v. NANA/Marriott, 1 P.3d 90, 96 (Alaska 2000); Peek  v. SKW/Clinton, 855 P.2d 415, 416 (Alaska 1993); 5 A. Larson & L. Larson, Larson’s Workers' Compensation   Law, § 90.01 (2005).   
Second, once the preliminary link is established and the presumption has attached to the claim, the burden of production shifts to the employer.  At this second stage the employer is called upon to overcome the presumption by producing “substantial evidence” the claim is insupportable. Koons at 1381 (Alaska 1991).   "Substantial evidence" is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion. Tolbert v. Alascom, Inc., 973 P.2d 603, 611-612 (Alaska 1999); Miller at 1046.  

Since the presumption shifts only the burden of production and not the burden of persuasion, we examine the employer’s evidence in isolation, deferring questions of credibility and weight we give it until after we have decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption the employee is entitled to the relief he seeks. Norcon, Inc. v. Alaska Workers’ Comp. Bd., 880 P.2d 1051 (Alaska 1994); VECO, Inc. v. Wolfer, 693 P.2d 865, 869 (Alaska 1985).

There are two methods for an employer to overcome the presumption of compensability:  (1) present substantial evidence that provides an alternative explanation which, if accepted, would exclude work related factors as a substantial cause of Claimant’s disability; or (2) directly eliminate all reasonable possibilities that work was a factor in causing Claimant’s disabling condition or need for treatment. Carter at 1156;; DeYonge at 96); Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991).  Thus, to rebut the presumption, the employer must produce substantial evidence that either (1) non-work-related events alone caused Claimant’s worsened condition, or (2) there was no possibility that employment was a factor in causing the disability. DeYonge at 96.

An employer may usually rebut the presumption of compensability by presenting a qualified expert who testifies Claimant’s work was probably not a substantial cause of the disability.  Big K Grocery v. Gibson, 836 P.2d 941, 942 (Alaska 1992).  However, medical evidence does not constitute substantial evidence if it simply points to other possible causes of an employee’s need for medical treatment or disability, without ruling out work-related causes.  Tolbert v. Alascom, Inc., 973 P.2d 603, 611-612 (Alaska 1999); Grainger at  977.

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board's “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 727 P.2d 528, 533-534.  A finding disability would not have occurred “but for” employment may be supported not only by a doctor’s testimony, but inferentially from the fact that an injured worker had been able to continue working despite pain prior to the subject employment but required surgery after that employment. A finding reasonable persons would find employment was a cause of Claimant’s disability and impose liability is, “as are all subjective determinations, the most difficult to support.”  However, there is also no reason to suppose Board members who so find are either irrational or arbitrary. That “some reasonable persons may disagree with a subjective conclusion does not necessarily make that conclusion unreasonable” Id. at 534.

At the third stage in the presumption analysis, if the employer produces substantial evidence to rebut the presumption, the presumption of compensability for the claimed benefit drops out, and the claimant must prove all elements of her case by a preponderance of the evidence.” Koons, at 1381.  The party with the burden of proving asserted facts by a preponderance of the evidence must "induce a belief" in the mind of the fact-finder that the asserted facts are probably true. Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).

II.   BENEFITS UNDER THE ACT.

   A.  Reemployment Benefits.

AS  23.40.041.  Rehabilitation and reemployment of injured workers.  (a) The director shall select and employ a reemployment benefits administrator. . . .

(b)  The administrator shall

(1)  enforce regulations adopted by the board to implement this section;

…

(3)  enforce the quality and effectiveness of reemployment benefits provided for under this section;

…

(7)  promote awareness among physicians, adjusters, injured workers, employers, employees, attorneys, training providers, and rehabilitation specialists of the reemployment program established in this subsection.

(c)  …If an employee suffers a compensable injury and, as a result of the injury, the employee is totally unable, for 45 consecutive days, to return to the employee’s employment at the time of injury, the administrator shall notify the employee of the employee’s rights under this section within 14 days after the 45th day.  If the employee is totally unable to return to the employee’s employment for 60 consecutive days as a result of the injury, the employee or employer may request an eligibility evaluation.  The administrator may approve the request if the employee’s injury may permanently preclude the employee’s return to the employee’s occupation at the time of the injury.  If the employee is totally unable to return to the employee’s employment at thte time of the injury for 90 consecutive days as a result of the injury, the administrator shall, without a request, order an eligibility evaluation unless a stipulation of eligibility was submitted.  

(d)  …The board shall uphold the decision of the administrator except for abuse of discretion on the administrator’s part.

AS 23.30.041(k) provides:

Benefits related to the reemployment plan may not extend past two years from the date of plan approval or acceptance, whichever date occurs first, at which time the benefits expire. If an employee reaches medical stability before completion of the

plan, temporary total disability benefits shall cease, and permanent impairment benefits shall then be paid at the employee's temporary total disability rate. If the employee's permanent impairment benefits are exhausted before the completion or termination of the reemployment process, the employer shall provide compensation equal to 70 percent of the employee's spendable weekly wages, but not to exceed 105 percent of the average weekly wage, until the completion or termination of the process, except that any compensation paid under this subsection is reduced by wages earned by the employee while participating in the process to the extent that the wages earned, when combined with the compensation paid under this subsection, exceed the employee's temporary total

disability rate. If permanent partial disability or permanent partial impairment benefits have been paid in a lump sum before the employee requested or was found eligible for reemployment benefits, payment of benefits under this subsection is suspended until permanent partial disability or permanent partial impairment benefits would have ceased, had those benefits been paid at the employee's temporary total disability rate, notwithstanding the provisions of AS 23.30.155(j). A permanent impairment benefit remaining unpaid upon the completion or termination of the plan shall be paid to the employee in a single lump sum. An employee may not be considered permanently totally disabled so long as the employee is involved in the rehabilitation process under this chapter. The fees of the rehabilitation specialist or rehabilitation professional shall be paid

by the employer and may not be included in determining the cost of the reemployment plan.

8 AAC 45.510.  Request for reemployment benefits eligibility evaluation.  
(a)  For injuries occurring on or after July 1, 1988, an employee…may request an eligibility evaluation for reemployment benefits.  The request must be in writing, complete in accordance with (b) of this section, and submitted to the administrator.

(b)  The administrator will consider a written request for an eligibility evaluation for reemployment benefits if the compensability of the injury has not been controverted and if the request is submitted together with…


(2)  a physician’s prediction that the injury may permanently preclude the employee from returning to the job at time of injury.

(c)  Within 30 days after receiving a request for an evaluation for reemployment benefits, the administrator will review the request, determine if the request is complete…and send a letter to the parties


(1)  asking for additional information if the request is incomplete; or


(2)  telling the parties that the request is complete, …the administrator’s letter must also advise the parties, as appropriate, that



(A)  the employee is eligible for an evaluation, as well as the name and address of the rehabilitation specialist selected in accordance with AS 23.30.041(c) to evaluate the employee; or



(B)  that action will not be taken on the request for an eligibility evaluation until the controversion of the compensability of the injury has been resolved. (Italics added).

In order for an employer to have a valid controversion for purposes of AS 23.30.041(c) and 8 AAC 45.510(b), the controversion notice must specifically state the employer is claiming the injury did not occur within the course and scope of the employee’s employment with the employer.  Carey v. Native Village of Kwinhagak, AWCB Decision No. 08-0042 (March 4, 2008); Grieve v. Northern Truck Center, AWCB Decision No. 06-0303 (November 9, 2006); Corneliussen v. Nabor Alaska Drilling, AWCB Decision No. 03-0021 (January 31, 2003); Snell v. State of Alaska, AWCB Decision No. 02-0192 (September 20, 2002);  Kinn v. Norcon, Inc., AWCB Decision No. 99-0041 (March 1, 1999).

The Board must uphold the RBA designee's determinations absent an abuse of discretion on the administrator’s part.  AS 23.30.041(d).  

Although no definition of “abuse of discretion” appears in the Alaska Workers’ Compensation Act, it has been defined to include “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive,” failure to apply controlling law or regulation, or failure to exercise sound, reasonable and legal discretion.  Smith v. CSK Auto, Inc., 204 P.3d 1001, 1013 (footnote omitted); Irvine v. Glacier General Construction, 984 P.2d 1103, 1107, n. 13 and accompanying test (Alaska 1999); Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985); Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979)(footnote omitted); Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962). 

During the reemployment process, the employee may receive TTD.  After TTD ceases, the employee may receive PPI, paid in installments equal to the TTD rate if the employee is in the reemployment process.  If the employee has PPI left unpaid upon completion of a reemployment plan, then remaining PPI is payable in a lump sum.  Otherwise, PPI is to be paid in a single lump sum.  Lowe’s HIW, Inc. v. Anderson, AWCAC Decision No. 130 at 9 (March 17, 2010).  AS 23.30.041(k) stipend benefits provide a fall-back source of income when an employee exhausts PPI benefits before completion or termination of the reemployment process.  The legislature did not intend that there be a gap between the expiration of PPI benefits and the commencement of reemployment benefits for employees who are vigorously pursuing eligibility evaluations before their PPI benefits expire. Carter v. B & B Construction, Inc., 199 P.3d 1150, 1160 (Alaska 2008).  The reemployment process begins when the employee begins his active pursuit of reemployment benefits.  An employee begins his active pursuit of reemployment benefits when he requests an eligibility evaluation.  Id.

   B.  Medical Benefits.

AS 23.30.095.  Medical treatments, services, and examinations.  (a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. . . .  It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require. . . . 

Medical treatment is compensation for which the presumption of compensability under AS 23.30.120(a) applies.  Municipality of Anchorage v. Carter, 818 P.2d 661, 664-665 (Alaska 1991).
Under the Alaska's Workers’ Compensation Act (AWCA), an employer must furnish an employee injured at work any medical treatment ‘which the nature of the injury or process of recovery requires’ within the first two years of the injury.”  Phillip Weidner & Associates v. Hibdon, 989 P.2d 727, 730 (Alaska 1999).  “The medical treatment must be reasonable and necessitated by the work-related injury” (Id.). When the Board reviews an injured employee’s claim for medical treatment made within two years of an injury that is undisputably work-related, its review is limited to whether the treatment sought is reasonable and necessary.  The Court indicated an employer’s obligation to an injured worker is “more stringent…in the first two years following an injury” (Id. at 731).  Within the first two years following an injury the employer “shall” pay reasonable, necessary, work-related medical benefits.  Thereafter the injured employee “has the right of review,” and the board may order continued care or treatment.  

Black’s Law Dictionary defines “treatment” as “a broad term covering all the steps taken to affect a cure of an injury or disease; the word includes examination and diagnosis as well as application of remedies.”  Black’s Law Dictionary Revised 4th Ed. 1673 (1968).  

An injured worker who has been receiving treatment for an injury which he or she claims occurred in the course of employment, is entitled to a prospective determination of compensability.  “Injured workers must weigh many variables before deciding whether to pursue a certain course of medical treatment or related procedures.  A salient factor in many cases will be whether the indicated treatment is compensable under AWCA.”  Summers v. Korobkin, 814 P.2d 1369, 1372, 1373-1374 (Alaska 1991)(citing Kauffman v. Workmen's Compensation Appeals Bd., 273 Cal.App.2d 829, 78 Cal.Rptr. 620, 627 (1969) (employee entitled to award specifying type of future care to avoid burden of instigating future litigation and ‘risk of being denied reimbursement and adequate care’); and McAree v. Gerber Prods. Co., 342 A.2d 608, 611 (R.I.1975) (employee may request board to determine prior authorization of treatment, even if not a type of treatment enumerated in the statute as requiring prior authorization).  

   C.  Time Loss Benefits.

AS 23.30.185. Compensation for temporary total disability.  In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to Claimant during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

In Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974), the Alaska Supreme Court explained: “The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work-connected injury or illness.”  

The Court in Vetter further held where a claimant, through voluntary conduct unconnected with his or her injury, leaves the labor market, there is no compensable disability.  Expanding on its ruling in Vetter, however, the Court, in Cortay v. Silver Bay Logging, noted the definition of “disability” in AS 23.30.395, says nothing about an employee’s reasons for leaving work.  The issue is whether the claimant is able to work despite his injury, not why he is no longer working.  787 P.2d 103, 106 (Alaska 1990).

Interpreting both Vetter and Cortay, the Alaska Workers’ Compensation Appeals Commission, in Strong v. Chugach Electric Assoc. Inc., AWCAC Decision No. 128 (February 12, 2010), held where an employee’s unemployment is because of her work injury, and her earning capacity is impaired, she is entitled to compensation.  It instructed the Board to apply the legal standard “unemployed but willing to work and making reasonable efforts to return to work” when deciding if an unemployed injured workers’ loss of earnings is due to a compensable disability or an otherwise non-compensable voluntary withdrawal from the work force.  (Id. at 20).  Neither the Alaska Supreme Court, nor the Alaska Workers’ Compensation Appeals Commission, has specifically addressed an employee’s entitlement to TTD where he is terminated for cause for reasons unrelated to his work injury.    

The issue has been directly addressed in detail by Professor Larson, in the treatise Larson’s Workers’ Compensation Law:

Sometimes the causal problem of disability is further complicated by adding to medical and economic factors the further element of voluntary conduct on the part of the claimant contributing to the unemployment…If the record shows no more than that the employee, having resumed regular employment after the injury, was fired for misconduct…with the impairment playing no part in the discharge, it will not support a finding of compensable disability.  But if to this record there is added evidence that the claimant has been hampered by the impairment in obtaining or holding other employment, the question is not quite so one-sided.  4 Arthur Larson & Lex K. Larson, Larson’s Workers’ Compensation Law § 84.04D[1] (2008).

Professor Larson outlines the two approaches used to address an employee’s entitlement to TTD benefits following a discharge for misconduct in those jurisdictions that have addressed this issue. See 4 A. Larson & L. Larson, Worker's Compensation Law § 84.04[1], at 84-17 (2007). Some jurisdictions deny compensation to employees who, after resuming employment following a work-related injury, are terminated for misconduct where the disability played no part in the discharge. See, e.g., Palmer v. Alliance Compressors, 917 So.2d 510, 514 (La.Ct.App.2005) (upholding denial of disability benefits following termination where the claimant was discharged for cause and the termination was unrelated to the claimant's injury); Robinson v. Department of Employment Services, 824 A.2d 962, 964-65 (D.C.2003) (denying compensation where the claimant's termination was not connected to his injury); Sibley v. Unifirst Bank for Savings, 699 So.2d 1214, 1220 (Miss.1997) (rejecting argument that the claimant was entitled to disability benefits following termination for criminal activity where the claimant failed to show that her job-related injury played any part in her discharge); Calvert v. General Motors Corporation, 120 Mich.App. 635, 327 N.W.2d 542, 546 (1982) (holding that an employee who is discharged for “just cause” is not entitled to workers' compensation benefits); Goodyear Tire & Rubber Co. v. Watson, 219 Va. 830, 252 S.E.2d 310, 312-13 (1979) (finding that employee who is terminated for cause and for reasons not associated with his disability is not entitled to benefits). These courts reason that an employee should not be rewarded with disability benefits where the unemployment was not related to the disability but rather to a volitional act over which the employee exercised some control. See, e.g., Palmer, 917 So.2d at 513 (“[W]e recognize that an injured employee cannot…blatantly violate company policy without the possibility of recourse by the employer”); Calvert, 327 N.W.2d at 546 (defining termination for “just cause” to include only those “voluntary acts of the employee”).

In other jurisdictions, misconduct unrelated to a job injury does not automatically bar the employee from receiving disability benefits. These courts allow the employee to collect benefits if he can establish that the work-related disability hampers the employee's ability to obtain or hold new employment. See, e.g., Cunningham v. Atlantic States Cast Iron Pipe Co., 386 N.J. Super. 423, 901 A.2d 956, 962 (2006) holding that an employee who is terminated for cause will be entitled to disability benefits after termination if he can show actual wages lost because of the injury); Seagraves v. Austin Co., 123 N.C.App. 228, 472 S.E.2d 397, 401 (1996) (concluding that where an employee who has sustained a compensable injury and has been provided light-duty employment is terminated for misconduct, the employee will be entitled to TTD benefits if the employee can show that any post-termination loss of wages is due to the work-related disability); Marsolek v. George A. Hormel Co., 438 N.W.2d 922, 924 (Minn. 1989) (“[A] justifiable discharge for misconduct suspends an injured employee's right to wage loss benefits; but the suspension of entitlement to wage loss benefits will be lifted once it has become demonstrable that the employee's work-related disability is the cause of the employee's inability to find or hold new employment”). The focus in these cases is on the causal connection between the wages lost and the injury. The courts reason that if the employee can prove the loss in wages was proximately caused by the injury, TTD benefits should be awarded. See, e.g., Cunningham, 901 A.2d at 961 (“The claimant has the burden of proving not only that he was available and willing to work, but that he would have been working if not for the disability”); Seagraves, 472 S.E.2d at 401 (“[T]he test is … whether [the employee's] loss of … wages … is due to the employee's work-related disability, in which case the employee will be entitled to benefits for such disability”); Marsolek, 438 N.W.2d at 924.

AS 23.30.235.  Cases in which no compensation is payable.  Compensation under this chapter may not be allowed for an injury


(1)    proximately caused by the employee’s willful intent to injure or kill any person;


(2)  proximately caused by intoxication of the injured employee or proximately caused by the employee being under the influence of drugs unless the drugs were taken as prescribed by the employee’s physician.

Interpreting the Alaska Workers’ Compensation Act, the Alaska Supreme Court has applied the principle of statutory construction expressio unius est exclusio alterius, establishing the inference that where certain things are designated in a statute, “all omissions should be understood as exclusions.”  It noted the maxim is one of longstanding application, common sense and logic.  Croft v. Pan Alaska Trucking, Inc., 820 P.2d 1064, 1066 (Alaska 1991).  It further held the case for application of expressio unius est exclusio alterius is particularly compelling in the context of workers’ compensation, a purely statutory scheme without a basis in common law, noting that where a statutory scheme provides comprehensive and specific remedies, it “implies that the legislature did not intend to allow further unenumerated remedies.” (Id. at 1066-1067).

   D.  Benefits for Permanent Impairment.

AS 23.30.190.  Compensation for permanent partial impairment; rating guides.  (a)  In case of impairment partial in character but permanent in quality. . . the  compensation is $177,000 multiplied by Claimant's percentage of permanent  impairment of the whole person. The compensation is payable in a single lump sum, except as otherwise provided in AS 23.30.041 . . . .

(b) All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment, except that an impairment rating may not be rounded to the next five percent. . . 

(c) The impairment rating determined under (a) of this section shall he reduced by a permanent impairment that existed before the compensable injury.

Because AS 23.30.190 directs that calculation of permanent impairment be based on the whole person, where the Board anticipates there will be further determinations of permanent partial impairment based on a work injury or injuries, payment of PPI should be delayed until the employee’s injury is fully medically stable, instead of ordering payment of PPI based on piecemeal ratings during a prolonged period of temporary disability.  Lowe’s HIW, Inc. v. Anderson,  AWCAC Decision No. 130 at 11-12 (March 17, 2010).  This tenet does not bar an employer from voluntarily advancing lump sums against the ultimate PPI.  Id.
AS  23.30.395.  Definitions.  In this chapter,…

. . .

(16) "disability" means incapacity because of injury to earn the wages which Claimant was receiving at the time of injury in the same or any other employment.”  

 (27)  “medical stability” means the date after which further objectively measureable improvement from the effects of the compensable injury is not reasonable expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care of the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence.

III.  MISCELLANEOUS PROVISIONS.

AS 23.30.008.  Powers and duties of the commission.  (a)…Unless reversed by the Alaska Supreme Court, decisions of the commission have the force of legal precedent.

AS 23.30.110.  Procedure on claims. (a)  …the board may hear and determine all questions in respect to the claim.

AS 23.30.122.  Credibility of witnesses.  The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury’s finding in a civil action.

AS  23.30.145.  Attorney fees.  …(b) If an employer . . . otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including reasonable attorney fees.  The award is in addition to the compensation or medical and related benefits ordered.

Subsection 145(b) requires an employer to pay reasonable attorney’s fees when the employer delays or “otherwise resists” payment of compensation and the employee’s attorney successfully prosecutes his claim.  Harnish Group, Inc. v. Moore, 160 P.3d 146, 150 (Alaska 2007).  Attorney’s fees in workers’ compensation cases should be fully compensatory and reasonable so injured workers have competent counsel available to them. Cortay v. Silver Bay Logging, 787 P.2d 103, 108 (Alaska 1990).

When an employer controverts a benefit and the employee has to file a claim to recover benefits, subsequent payments, though voluntary, are equivalent to a Board award, because the efforts of the employee’s counsel were instrumental to inducing it.  Childs v. Copper Valley Electric Ass’n, 860 P.2d 1184 (Alaska 1993).  See also State, Dep't of Highways v. Brown, 600 P.2d 9, 12 (Alaska 1979) (holding where the employer apparently thought resisting the claim any further would lead to a Board decision in the employee’s favor, a voluntary payment of benefits constitutes an “award”).

AS 23.30.155.  Payment of compensation.  (a) Compensation under this chapter shall be paid periodically, promptly, and directly to the person entitled to it, without an award, except where liability to pay compensation is controverted by the employer.  To controvert a claim, the employer must file a notice, on a form prescribed by the director, stating

(1) that the right of the employee to compensation is controverted;

(2) the name of the employee;

(3) the name of the employer;

(4) the date of the alleged injury or death; and

(5) the type of compensation and all grounds upon which the right to compensation is controverted.

. . .


(d) If the employer controverts the right to compensation, the employer shall file with the board and send to the employee a notice of controversion on or before the 21st day after the employer has knowledge of the alleged injury or death.  If the employer controverted the right to compensation after payments have begun, the employer shall file with the board and send to the employee a notice of controversion within seven days after an installment of compensation payable without award is due. . . .


(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it.  This amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment. . . .

(p)  An employer shall pay interest on compensation that is not paid when due. 

Interest required under this subsection accrues at the rate specified in AS 09.30.070(a) that is in effect on the date the compensation is due.

A controversion notice must be filed “in good faith” to protect an employer from a penalty.  Harp v. ARCO Alaska, Inc., 831 P.2d 352, 358 (Alaska 1992).  “In circumstances where there is reliance by the insurer on responsible medical opinion or conflicting medical testimony, invocation of penalty provisions is improper.”  But when nonpayment results from “bad faith reliance on counsel’s advice, or mistake of law, the penalty is imposed.”  Stafford v. Westchester Fire Ins. Co. of New York,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1974125485" 526 P.2d 37 (Alaska 1974).  See also 3 A. Larson, Larson's Workmen's Compensation Law § 83.41(b)(2) (1990) (“Generally a failure to pay because of a good faith belief that no payment is due will not warrant a penalty.”).  “For a controversion notice to be filed in good faith, the employer must possess sufficient evidence in support of the controversion that, if the claimant does not introduce evidence in opposition to the controversion, the Board would find that the claimant is not entitled to benefits.”  Harp at 358; citing Kerley v. Workmen's Comp. App. Bd.,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&ReferencePositionType=S&SerialNum=1971122777&ReferencePosition=205" 481 P.2d 200, 205 (Cal. 1971).  The evidence which the employer possessed “at the time of controversion” is the relevant evidence reviewed to determine its adequacy to avoid a penalty.  Harp at 358.  If none of the reasons given for a controversion is supported by sufficient evidence to warrant a Board decision the employee is not entitled to benefits, the controversion was “made in bad faith and was therefore invalid” and a “penalty is therefore required” by AS 23.30.155 (id. at  359.)

AS 23.30.187.  Effect of unemployment benefits.  Compensation is not payable to an employee under AS 23.30.180 or 23.30.185 for a week in which the employee receives unemployment benefits.

A Board decision awarding TTD to an injured worker who had received unemployment during the weeks she also claimed TTD is proper “provided she repays the [unemployment insurance] benefits received as required by AS 23.30.187.”  Receipt of unemployment is not a waiver of TTD for the same period.  Alyeska Pipeline Service Co. v. DeShong, 77 P.3d 1227, 1237 (Alaska 2003).
AS 23.20.378.  Able to work and available for suitable work.  (a)  An insured worker is entitled to receive…benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work.  An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department.

8 AAC 45.142. Interest. (a) If compensation is not paid when due, interest must be paid at the rate established in. . . AS 09.30.070(a) for an injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid. If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.

Benefits are payable when due, and an injured worker is entitled to interest on compensation not paid when due.  Circle De Lumber v. Humphrey 130 P.3d 941, 951, citing Dougan v. Aurora Elec., Inc., 50 P.3d 789, 794 (Alaska 2002).  Interest is mandatory. AS 23.30.155(p); Humphrey at  951 (Alaska 2006).

8 AAC 45.050. Pleadings. . . .

. . .

(f) Stipulations. . . .


(3) Stipulations of fact or to procedures are binding upon the parties to the stipulation and have the effect of an order unless the board, for good cause, relieves a party from the terms of the stipulation. . . .


(4) The board will, in its discretion, base its findings upon the facts as they appear from the evidence, or cause further evidence or testimony to be taken, or order an investigation into the matter as prescribed by the Act, any stipulation to the contrary notwithstanding.

8 AAC 45.182.  Controversion.  (a) To controvert a claim the employer shall file form 07-6105 in accordance with AS 23.30.155(a) and shall serve a copy of the notice of controversion upon all parties in accordance with 8 AAC 45.060. 

(b) if a claim is controverted . . . on other grounds, the board will, upon request under AS 23.30.110 and 8 AAC 45.070, determine if the other grounds for controversion are supported by the law or the evidence in the controverting party’s possession at the time the controversion was filed.  If the law does not support the controversion or if evidence to support the controversion was not in the party’s possession, the board will invalidate the controversion, and will award additional compensation under AS 23.30.155(e).

. . .

(d) After hearing a party’s claim alleging an insurer . . . frivolously or unfairly controverted compensation due, the board will file a decision and order determining whether an insurer . . . frivolously or unfairly controverted compensation due.  Under this subsection,


(1) if the board determines an insurer frivolously or unfairly controverted compensation due, the board will provide a copy of the decision and order at the time of filing to the division of insurance for action under AS 23.30.155(o). . . . 

. . . 


(e) For purposes of this section, the term ‘compensation due,’ and for purposes of AS 23.30.155(o), the term ‘compensation due under this chapter,’ are terms that mean the benefits sought by the employee, including but not limited to disability, medical, and reemployment benefits, and whether paid or unpaid at the time the controversion was filed (emphasis added).

ANALYSIS

1.
Is Claimant entitled to an award of TTD from June 30, 2009 and continuing?

Where an employee suffers a work-related injury, and as a result of that injury is unable to earn the wages she was receiving at the time of injury in the same or other employment, she is “disabled” as the term is defined in the law, and is entitled to disability benefits during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.  AS 23.30.185.  Nor is there a compensable disability if a claimant, through voluntary conduct unconnected with her injury, takes herself out of the labor market.  Vetter at 266.   

Employer concedes Claimant has attached the presumption of compensability to her claim for TTD benefits.  Employer has never denied Claimant’s work injuries arose in the course of her employment.  It agrees Claimant is not medically stable from the second work injury. (Employer’s Hearing Brief at 10).  And it now concedes the compensability of Claimant’s need for total knee replacement surgery.  (Employer Opening Statement; Adjuster’s testimony).  Employer’s objection to payment of TTD is based on its having terminated Claimant for cause. (Employer’s Hearing Brief at 8-9).

Employer argues Claimant’s volitional conduct resulting in her termination for cause negates her entitlement to TTD in this case. An overriding purpose of the Alaska Workers’ Compensation Act, however, is to compensate an injured worker for lost earnings resulting from a work-related disability. Considering this purpose, in conjunction with Vetter, Cortay and Strong, as well as the legislature’s omission from AS 23.30.235 of a specific disallowance of compensation to employees terminated for misconduct unrelated to the injury, to impose an outright ban on an employee’s receipt of TTD following termination for misconduct would not advance the goal of compensating an employee for a work-related injury, or conform with the overall intent of the Act, where the work injury hampers the employee's ability to obtain or hold new employment.

Employer further contends Claimant was physically capable of and could be performing her job at the time of injury, and but for her termination would have been able to continue working for Employer.  Employer argues for Claimant to prevail on her claim for TTD, she must show she was unable to work or find physically appropriate work following her termination.  (Employer Hearing Brief at 9).  

 At the second stage of the presumption analysis, Employer has rebutted the presumption Claimant is entitled to TTD by substantial evidence demonstrating Claimant was terminated for cause on June 29, 2009, and but for her volitional conduct, would have continued employed by Employer, earning the wages she had been earning at the time of injury.  However, a preponderance of the evidence demonstrates Claimant has not removed herself from the labor market, has instead made reasonable efforts to obtain employment following her termination, remains medically unstable, and has been unable to find suitable work given the physical limitations she suffers from her work-related injuries.  

Because Claimant’s injuries were to her right lower extremity, Claimant has been restricted to light sedentary employment.  Dr. Blackwell has even ruled out driving as a vocation, stating Claimant presents a driving risk given the weakness in her right lower extremity.  These restrictions preclude Claimant from employment as a driver, jobs she held prior to the two work injuries.   Because Claimant has been restricted from all but light sedentary positions by both Dr. Frost and Dr. Blackwell, her past employment as a bartender, requiring long periods of time standing, and, according to Claimant, lifting heavy objects, prevents her return to that line of work.  

According to Claimant’s credible testimony, she has made independent inquiries of several employers, including her landlord, and the Alaska Native Hospital.  But for her work injuries, she believes she could have obtained some employment as a driver with Midnight Sun Limousines, a former employer.  She follows the employment notices in the newspaper.  She is or has received unemployment insurance benefits since her termination, a prerequisite of which is she be registered for work with the Alaska Department of Labor, and be present, able and willing to accept suitable work.  In addition to her work-related disability, Claimant has been  further hampered in her efforts to obtain suitable sedentary employment having only an 8th grade education, minimal clerical experience, and no computer skills.  

That Claimant was performing her full job duties at the time of injury when she was terminated does not mean she was physically capable of performing them.  She returned to her full duties  despite her doctor’s opinion she was physically capable of only light desk work, not because she could physically perform them, but for fear of losing her job. Rather, the evidence demonstrates that upon returning to full duty Claimant’s right knee worsened.  When she returned to Dr. Frost’s office in June, 2008, a year after the second injury, Mr. Maltzhan noted a further narrowing of the lateral compartment in the right knee to “bone on bone,” as well as posttraumatic arthritic changes throughout the knee.  In October, 2008, Dr. Frost referred her to Dr. Mills for knee replacement surgery, who, in January, 2009, noted she was approaching end stage DJD, and injected her knee in an effort to delay the inevitable need for surgery.      

Because Claimant was working and earning her wages despite her medical instability following the June 29, 2007 work injury, she was not eligible for TTD during that period.  However, once she was terminated and remained medically unstable as a result of her work injuries, and despite her reasonable efforts was unable to obtain employment due to the physical limitations imposed by her job injuries, she was disabled from her work injury, and thereby entitled to TTD.  Claimant has met her burden of proof she is entitled to TTD from June 30, 2009 and continuing, contingent on her return of unemployment insurance benefits she has received during her period of unemployment.

2.
Is Claimant entitled to a prospective determination of the compensability of right total knee replacement surgery?

An injured worker who has been receiving treatment for an injury sustained in the course of employment, is entitled to a prospective determination of the compensability of specific medical treatment.  Summers v. Korobkin, 814 P.2d 1369, 1372-1374 (Alaska 1991).  Employer has advanced no compelling argument that the Board should ignore this binding precedent.  An injured worker is entitled to a pre-determination in order to make plans concerning her future medical care and future employment, and in order to avoid the burden of future litigation, and the risk of being denied adequate care.

Contrary to Employer’s assertion no controversy exists, the record amply demonstrates Employer has been unwilling to assure Claimant it will cover knee replacement surgery when she and her physician deem it appropriate.  Employer controverted knee replacement surgery in three Controversion Notices it has not withdrawn, notwithstanding the parties’ November 3, 2009 Stipulation.  While in the Stipulation the insurer agreed to pay for recommended treatment under the 2006 claim, it does not specify what medical treatment it will cover.  The Stipulation refers only to medical treatment pertaining to the 2006 claim, when, according to Dr. Blackwell, Claimant’s need for knee replacement surgery arose from the June 29, 2007, injury.  When Claimant sought a clear assurance the Stipulation covered knee replacement surgery, Employer’s response was equivocal:  “I presume that we would pay for the surgery unless there is an intervening factor/injury that would have to be ruled out as the substantial cause.”  The ambiguity of the Stipulation gives Employer a convenient “out” when Claimant ultimately seeks to schedule the surgery. Although the adjuster testified she would, on the date of hearing, approve knee replacement surgery, her testimony left unanswered whether Employer would later claim some intervening factor nullified its obligation. Claimant is entitled to a definitive determination whether her future right total knee replacement surgery is compensable under the Act.

Claimant has attached the presumption of compensability to her claim for total knee replacement surgery through the medical records of PA-C Maltzhan from Dr. Frost’s office, and Dr. Blackwell’s SIME report.  While the questions asked and answered in Dr. Baldwin’s EME report pertained solely to the May 31, 2006 work injury, and his report contains internal inconsistencies, there is sufficient reference by Dr. Baldwin to the June 29, 2007 injury, opining Claimant’s pre-existing arthritis, not the work injuries, is the substantial cause of her disability,  to overcome the presumption of compensability at the second stage of the analysis.

At the third stage of the analysis, Claimant has demonstrated by a preponderance of the evidence the work injuries are the substantial cause of her disability and need for total knee replacement surgery.  Dr. Blackwell was convincing in his opinion Claimant’s employment was the substantial cause of her current disability and need for medical treatment; and the second injury in particular was the substantial cause of her need for knee replacement surgery.  He was persuasive in his opinion that although Claimant had a pre-existing arthritis in her right knee, it was asymptomatic, cannot serve as a means of predicting whether or when Claimant would have required medical treatment for her knee but for the specific injuries of May 31, 2006 and June 29, 2007, and cannot be considered the substantial cause of her disability.  He noted Claimant had a prior ACL insufficiency in her right knee, but noted it did not affect her ability to perform her job and may never have been discovered but for the May 31, 2006 injury.  Neither of these pre-existing conditions, opined Dr. Blackwell, are the substantial cause of her disability.  

Dr. Blackwell’s opinion the work injuries were the substantial cause of the need for total knee replacement is accorded greater weight than the contrary opinion of Dr. Baldwin.  Dr. Blackwell, unlike Dr. Baldwin, correctly arrived at his conclusions by focusing on whether the work was the substantial cause of Claimant’s current physical limitations.  By contrast, Dr. Baldwin focused on whether the employment was the substantial cause of her current medical condition, disregarding the relationship of the condition to her disabilities. In addition, Dr. Blackwell was asked to consider both work injuries in reaching his conclusions, where Dr. Baldwin was asked only to consider the first injury.  Moreover, Dr. Baldwin acknowledged Claimant’s May 31, 2006 work injury combined with her pre-existing knee condition, causing a progression of the osteoarthritis in her lateral compartment.  He acknowledged the two work injuries “activated” her preexisting osteoarthritis to cause her current symptoms, and attributed at least a portion of her PPI to the first work injury.  Finally, all examining physicians, without exception, have opined right total knee replacement surgery is reasonable and necessary medical treatment for Claimant’s disabililty.  

Accordingly, right total knee replacement surgery is a reasonable and necessary medical expense to which Claimant is entitled as a result of the May 31, 2006 and June 29, 2007, work injuries sustained in the course of her employment for Employer; irrespective of any intervening factor.  

3.
Is Claimant entitled to additional benefits for permanent partial impairment?

The law requires payment of PPI benefits in case of impairment partial in character but permanent in quality, and not resulting in permanent total disability, in the amount of $177,000, multiplied by the employee’s percentage of permanent impairment of the whole person.  The compensation is payable in a single lump sum where the employee, as here, is not involved in retraining under AS 23.30.041.  

The parties do not dispute Claimant became medically stable from the May 31, 2006 work injury within 3-6 months of surgery.  (Dr. Baldwin found medical stability on November 6, 2006; Dr. Blackwell on February, 2007).  They do not dispute she remains medically unstable from the June 29, 2007 work injury, requiring further medical care, including palliative viscosupplementation and cortisone injections, and right total knee replacement surgery.  Dr. Blackwell further opined Claimant would benefit from physical therapy to strengthen her quadriceps, and perhaps a TENS unit, before ultimately receiving total knee replacement.

Both Drs. Baldwin and Blackwell found Claimant medically stable from the May 31, 2006 work injury prior to March, 2008, and rated her degree of permanent impairment from the May 31, 2006 injury, using the 5th Edition of the Guides. Because she remains medically unstable from the 2007 work injury, neither physician offered a PPI rating based on that injury.  They differed in their assessments of Claimant’s whole person impairment from the first injury by only one degree.  Dr. Baldwin opined Claimant was 13% impaired.  Dr. Blackwell, 14%.  

Their greatest disagreement was in their allocation of her permanent impairment before and after the work injury.  Dr. Baldwin opined only 6% of Claimant’s permanent impairment resulted from the work injury, the majority of it from her pre-existing right knee pathology.  Employer paid Claimant for a 6% PPI.  Dr. Blackwell attributed 80% of Claimant’s 14% PPI to the May 31, 2006 work injury, and 20% to her underlying pathology.  In other words, Dr. Blackwell attributed 11.2% of Claimant’s PPI to the May 31, 2006 work injury, an amount 5.2% greater than Employer has compensated Claimant.

Because Dr. Baldwin’s rating is based on his speculation Claimant had a 2mm articular cartilage space before the work injury, his opinion is accorded less weight than that of Dr. Blackwell.  Moreover, Dr. Blackwell was more persuasive in his reasoning, explaining that despite Claimant’s pre-existing knee condition, but for the May 31, 2006 work injury she might never have required any medical treatment for her knee, as her underlying condition had been asymptomatic until the work injury.  On the other hand, Dr. Baldwin’s report contained inconsistencies and a misplaced focus on medical condition rather than disability, diminishing the overall persuasiveness of his opinions.  For these reasons, Dr. Blackwell’s PPI rating is accorded greater weight than is Dr. Baldwin’s.  This would suggest Claimant is entitled to an award of an additional 5.2% PPI for the May 31, 2006 work injury, or an additional $9,204.00.

However, in Lowe’s HIW, Inc. v. Anderson, AWCAC Decision No. 130 at 11-12 (March 17, 2010) the Alaska Workers’ Compensation Appeals Commission has instructed that since AS 23.30.190 directs calculation of PPI based on the whole person, where the Board, as here, anticipates there will be further determinations of PPI based on a work injury, payment of PPI should be delayed until the employee’s injury is fully medically stable, rather than ordering payment of PPI based on piecemeal ratings during a prolonged period of temporary disability.  Decisions of the commission have the force of legal precedent.  AS 23.30.008.  This tenet does not bar an employer from voluntarily advancing lump sums against the ultimate PPI.  Anderson at 11-12.  Accordingly, Employer’s payment of a 6% PPI is acknowledged as such an advance on Claimant’s ultimate PPI rating once she has attained medical stability from her work injuries.

4.
Should the RBA be ordered to address Claimant’s request for a reemployment benefits eligibility evaluation?

Effective November 7, 2005, AS 23.30.041(c) was amended to provide for an automatic referral for an eligibility evaluation after 90 days of work-related disability.  The applicable regulation requires the RBA to consider a request for an evaluation for reemployment benefits if the compensability of the injury has not been controverted, and if the request is submitted with a physician prediction the injury may permanently preclude the employee from returning to the job at the time of injury.  The RBA is required by law to make a determination on a claimant’s eligibility based on the submitted information within 30 days of receipt of the request.  8 AAC 45.510.

Claimant’s last day of work was June 29, 2009.  She filed her written request for an eligibility determination on October 20, 2009, with a copy of SIME physician Fred Blackwell’s report indicating she is disabled as a result of her work injury and unable to return to the job she held at the time of injury.  Based on Employer’s “Reemployment Verification for 90 Consecutive Days of Time Loss,” which asks only if the employee has been off work for 90 days, but on which Employer noted its opinion Claimant’s off work status was the result of her termination, and not due to “an injury,” the office of the RBA (“RBA”), on December 2, 2009, notified Claimant it  could not act on her request because “The compensability of your claim is being questioned and a Controversion Notice is filed.  Until the insurer accepts your claim, or until the Alaska Workers’ Compensation Board hears your claim and overturns the denial, we cannot act on your request for an evaluation.”  (Letter from Debra Reed to Claimant, December 2, 2009).  The RBA erred as a matter of law and fact.  

Only where “the compensability of the injury” is controverted may the RBA delay a determination on a completed request for eligibility evaluation.  8 AAC 45.510(b); Carey v. Native Village of Kwinhagak, AWCB Decision No. 08-0042 (March 4, 2008); Grieve v. Northern Truck Center, AWCB Decision No. 06-0303 (November 9, 2006); Corneliussen v. Nabor Alaska Drilling, AWCB Decision No. 03-0021 (January 31, 2003); Snell v. State of Alaska, AWCB Decision No. 02-0192 (September 20, 2002);  Kinn v. Norcon, Inc., AWCB Decision No. 99-0041 (March 1, 1999).

None of the Controversion Notices filed in this case contested the compensability of the injury.  This would have been evident had the RBA examined the Controversion Notices in the file, or required the Employer to submit them with its Verification.  It is not sufficient for the RBA to view only the AWCB computerized tracking screen and note a Controversion Notice was filed, to deny an eligibility evaluation request.  As was the case here, a Notice of Controversion may be filed for any number of reasons when the overall compensability of the injury is not at issue.  Indeed, in this case, the Employer agrees Claimant was entitled to an eligibility evaluation in October, 2009.  The RBA’s failure to act on Claimant’s request for an eligibility evaluation, when Employer was not contesting the compensability of Claimant’s injuries, was a failure to apply controlling law, and thereby was an abuse of discretion. 

Given the unnecessary delay caused by the RBA’s error, the intent of the Act that it be applied in a quick and efficient manner, and based on the parties’ agreement Claimant is entitled to an eligibility evaluation, the RBA will be directed to immediately appoint a rehabilitation specialist to conduct an eligibility evaluation in response to Claimant’s request.

5.
Is Claimant entitled to penalties on unpaid TTD and PPI?

The law requires payment of a 25% penalty on any unpaid installments of compensation, unless timely controverted.  Based on the April 27, 2009 EME Report of Dr. Baldwin, Employer controverted PPI above 6%, and TTD after November 6, 2006, as early as May 4, 2009.  The first date for which Claimant seeks TTD is June 30, 2009.  Dr. Blackwell’s opinion Claimant suffered a PPI attributable to the 2006 injury greater than 6% was not rendered until September, 26, 2009.  No basis for an award of penalties for TTD and PPI has been presented. 

6.
Is Claimant entitled to interest on unpaid TTD and PPI?

The law requires payment of interest to an injured worker on compensation not paid when due. AS 23.30.155 (p); 8 AAC 45.142.  Awards of interest are intended to compensate the recipient for the time loss value of monies otherwise owed.  Interest accrues on any late-paid compensation or benefits.  Interest on a compensation award must be paid from the due date of each unpaid installment of compensation, until paid.  On compensation which became due and owing in 2007, the interest rate is 9.25%; on sums which became due and owing in 2009, the interest rate is 3.5%.   Accordingly, Claimant is entitled to interest at 9.25% on unpaid TTD from June 30, 2007; and to interest at 3.5% on unpaid TTD which became due and owing in 2009.

7.
Is Claimant entitled to an award of attorney fees?

Where an Employer resists the payment of compensation or medical and related benefits, and a claimant employs an attorney who is successful in prosecuting the claim, the claimant is entitled to an award of reasonable attorney fees in addition to the compensation or medical and related benefits ordered.  AS 23.30.145(b).  

In making fee awards, the law requires consideration of the nature, length and complexity of the professional services performed on behalf of injured workers, as well as the benefits resulting from those services.  An award of attorney fees and costs must reflect the contingent nature of workers’ compensation proceedings, and fully but reasonably compensate attorneys for services performed on issues for which the injured worker prevails. The experience and skills exercised on behalf of injured workers is taken into account, to compensate their attorneys accordingly.  
Claimant retained counsel who successfully obtained valuable benefits for her, namely TTD, a determination of the compensability of total knee replacement surgery, and an eligibility evaluation for reemployment benefits.  Claimant’s arguments pertaining to PPI were accepted above those of the Employer, and were Claimant fully medically stable at this time, an award would have been made based on Dr. Blackwell’s medical opinion.  Having prevailed, Claimant is entitled to an award of fees under AS 23.30.145(b).  Although Claimant has not prevailed on the issue of penalty, no cognizable time was expended by counsel on that issue, and no deduction will be made for it in the attorney fee award.

Employer does not dispute the hourly rate, $250.00, Claimant’s counsel has charged.  Its only objection to counsel’s fees is that those pertaining to Claimant’s pursuit of medical benefits after the parties’ November 3, 2009, Stipulation be disallowed.  However, as set forth more fully above, the stipulation was so vague as to be worthless in Claimant’s pursuit of clarity for the compensability of total knee replacement surgery, the only apparent medical issue controverted. Employer’s ambiguity concerning  its willingness to cover knee replacement surgery required Claimant to come to hearing on March 4, 2010, and to directly address the question to the insurance adjuster under oath.  Accordingly, no reduction in fees will be made for Claimant’s efforts to assure her receipt of medical benefits after November 3, 2009.

An hourly rate of $200.00 was fair and reasonable for an attorney with three to four years general legal experience and very little experience handling workers’ compensation cases.  Stackhouse v. C.G.G. Veritas, AWCB Decision No. 09-0040 (February 25, 2009).  An hourly rate of $240.00 was fair and reasonable for an attorney admitted to the Alaska Bar in 1986 and no specified experience handling workers’ compensation claims.  Dennis v. Champion Builders, AWCB Decision No. 08-0223 (November 18, 2008).  Claimant’s counsel has been admitted since 1977, specializes in handling workers’ compensation cases on behalf of claimants, and has served as a Hearing Officer and as Chief of Adjudications for the Board.  His rate of $250.00 per hour is eminently reasonable considering his years of experience, and the nature, length, and complexity of services performed, the resistance of the employer, and the benefits resulting to the employee from the services obtained.  Claimant is entitled to the claimed fees totaling $15,750.00. 

CONCLUSIONS OF LAW

1.
Claimant is entitled to an award of TTD from June 30, 2009 and continuing.  

2.
Claimant is entitled to medical benefits, including transportation and other attendant costs, resulting from her work injuries of May 31, 2006, and June 29, 2007, including a prospective determination of the compensability of specific medical treatment.  Claimant is entitled to medical benefits for future right total knee replacement surgery, irrespective of any “intervening factor/injury.”  

3.
Because Claimant is not fully medically stable from the June 29 2007, work injury, an additional award of PPI beyond the 6% already paid will not be made at this time.  

4.
Claimant was entitled to a reemployment eligibility evaluation within 30 days of the RBA’s receipt of her October 16, 2009, application for eligibility evaluation.  The RBA must address Claimant’s request, and must appoint a rehabilitation specialist to conduct the evaluation.

5.
Claimant is not entitled to an award of penalties.

6.
Claimant is entitled to interest at the statutory rate on the TTD benefits awarded herein.

7.
Claimant has prevailed and is entitled to an award of attorney fees as more fully set forth above.

ORDER

1.
Employer shall pay Claimant TTD for the period June 30, 2009, and continuing, with interest thereon at the statutory rate. 

2.
Employer shall be responsible for Claimant’s medical and other benefits, including transportation costs, resulting from her work injuries of May 31, 2006, and June 29, 2007, including right total knee replacement surgery, and attendant care.

3.
The RBA shall immediately, and no later than 5 days from receipt of this Decision and Order, assign a rehabilitation specialist to conduct an evaluation of Claimant’s eligibility for reemployment benefits.

4.
Employer shall pay attorney fees and costs in the amount of $15,750.00.

Dated at Anchorage, Alaska, this 5th day of April, 2010.


                                       ALASKA WORKERS' COMPENSATION BOARD



_________________________________



Linda M. Cerro, Designated Chairperson



_________________________________


                                           
David Robinson, Member

                           
_________________________________



Thomas Tibor, Member

If compensation is payable under the terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Workers’ Compensation Appeals Commission.

If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order.

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of SUSAN E. WOOD, Employee / applicant; v. QUEST DIAGNOSTICS, INC. and TRAVELERS INSURANCE CO., Employer/Insurer/ respondents; Case Nos. 200610140 and 200712057, dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 5th day of March, 2010.



Cynthia Stewart, Office Assistant I
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�  A KT-1000 arthrometer study is a ligament arthrometry test used most commonly to assess ACL laxity.  (Dr. Baldwin EME Report, April 27, 2009 at 7;  See also http://www.medmetric.com/kt1.htm.)





� “1.  What is your diagnosis(es) of Ms. Wood’s current condition(s)?;   2.  Was Ms. Wood’s May 31, 2006 work injury the substantial cause (see definition below) of her current condition(s)?;  3. Is Ms. Wood’s May 31, 2006 injury still the substantial cause of her current condition(s)?;   4.  Is there any evidence of a preexisting condition(s) or injury that occurred or existed prior to the May 31, 2006 work injury?  If so, please answer the following questions:  a.  Was the preexisting conditions(s) or injury the substantial cause of Ms. Wood’s current condition(s)?;  b.  If so, did the preexisting condition(s) or injury aggravate, accelerate or combine with the condition(s) or injury caused by the May 31, 2006 work injury, was the aggravation acceleration or combination temporary or permanent in nature?;  c.  If the preexisting condition(s) or injury was aggravated, accelerated or combined with the condition(s) or injury caused by the May 31, 2006 work injury, was the aggravation, acceleration or combination temporary or permanent in nature?;  d.  If temporary, when did Ms. Wood return to the condition(s) she was in prior to the May 31, 2006 work injury?  Please explain and provide a basis for your opinions.;  5.  Based on the following definition, is Ms. Wood’s condition medically stable and, if so, when did it reach medical stability relative to the May 31, 2006 work injury?...;  [Dr. Baldwin notes no question numbered 6 was provided];  7.  If you find that Ms. Wood’s condition is not medically stable relative to the May 31, 2006 work injury, please answer the following questions…;  8.  Based on the following criteria please opine as to the reasonable necessity of the following types of treatment:  Injections, A total knee replacement or any other surgical treatment, Further pain medication…; 9.  If you have recommended further medical treatment, was the May 31, 2006 work injury the substantial cause of the need for treatment?  Please explain and provide the basis for your opinions;  10.  Is there any evidence of symptom magnification or secondary gain?;  11.  Do the subjective complaints outweigh the objective evidence?  12.  With respect to the May 31, 2006 work injury, is Ms. Wood capable of working as a driver at this time?  …If you find that Ms. Wood has work restrictions, please indicate whether the May 31, 2006 work injury was the substantial cause in bringing about the need for those restrictions.  13.  Are you able to identify an alternate explanation for Ms. Wood’s medical complaints, one that excludes her May 31, 2006 work injury or employment for Quest Diagnostics as the substantial cause?  Please explain and provide the basis for your opinions.  (bold typeface added)  (Dr. Baldwin EME Report, April 27, 2009, at 17-23).
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