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ALASKA WORKERS' COMPENSATION BOARD

         P.O. Box 115512
Juneau, Alaska 99811-5512

	KENNETH L. MONZULLA, 

                                          Employee, 

                                          Petitioner
                                           v. 

VOORHEES CONCRETE CUTTING,
                                           Employer,

                                           and 

ALASKA NATIONAL INSURANCE 
COMPANY,
                                           Insurer,

                                           Respondents.                                                                    
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	INTERLOCUTORY DECISION AND ORDER

AWCB Case No.  199922832
AWCB Decision No. 10-0066 

Filed with AWCB Anchorage, Alaska

on April 7, 2010  


A hearing on the merits of Kenneth L. Monzulla’s (Employee) claim for medical benefits is scheduled for April 8 and 9, 2010, in Anchorage, Alaska.  Employee’s Petition for a continuance of that hearing, was heard on April 1, 2010, in Anchorage, Alaska.  Attorney James Hackett represented Employee.   Attorney David Floerchinger represented Voorhees Concrete Cutting (Employer) and Alaska National Insurance Co. (Insurer).  The record closed at the conclusion of the hearing.  

Previously the parties entered into a Compromise and Release approved by the Alaska Workers’ Compensation Board (Board) on September 1, 2001.  In that agreement Employee waived all future benefits except reasonable and necessary medical benefits.  However, one of the ongoing issues has been proper venue.  The Alaska Workers’ Compensation Appeals Commission (AWCAC) issued a final decision on August 6, 2009, finding the Board abused its discretion when it denied Employer’s Petition for a change in venue from Fairbanks to Anchorage.  Voorhees Concrete Cutting v. Monzulla, AWCAC Decision No. 114 (August 6, 2009).  Employee appealed this decision to the Alaska Supreme Court on October 2, 2009.  Employee requested a stay of proceedings before the Board from the Alaska Supreme Court on March 16, 2010.  The Alaska Supreme Court denied the Motion for Stay on April 1, 2010.    

After deliberation the Board issued an oral order at the hearing denying Employee’s Petition to Continue the hearing scheduled for April 8 and 9, 2010.   This written Interlocutory Decision and Order memorializes the oral order.

ISSUE

Employee contends the Alaska Workers’ Compensation Board (Board) has no jurisdiction to hear the merits of his claim on April 8 and 9, 2010, because he has appealed the change of venue issue from the Alaska Workers’ Compensation Appeals Commission (AWCAC) to the Alaska Supreme Court.  This appeal, Employee asserts, divests the Board of jurisdiction at this time.  Therefore, the hearing now scheduled for April 8 and 9, 2010, in Anchorage, Alaska must be continued until the Court rules on the issue of proper venue for future hearings.  Employee further contends venue was improperly and unconstitutionally changed from Fairbanks to Anchorage by AWCAC and so a panel sitting in Anchorage does not have jurisdiction to hear his claim.  

Employer contends the Board has jurisdiction to hear the merits of Employee’s claim because the venue issue is an ancillary issue, which has not divested the Board of its jurisdiction over the merits.  Further, Employer asserts Employee waived any challenge to the Board’s jurisdiction when he did not timely request a stay before the Alaska Supreme Court as instructed to do by AWCAC but rather waited five months before filing an emergency motion for a stay with the Alaska Supreme Court.  Employer also asserts Employee waived his right to challenge a hearing in Anchorage when Employee agreed to the April hearing in Anchorage at the January 2010 Prehearing.  Moreover, Employer contends Employee has not shown good cause for a continuance as required by AS 23.30.110 when a hearing was previously agreed to by all parties.  Moreover, Employer notes the Fairbanks Hearing Officer has now recused himself and the matter has been assigned to a Hearing Officer in the Anchorage office.  


Shall the Hearing now scheduled for April 8 and 9, 2010, in Anchorage be continued?


FINDINGS OF FACT 

A preponderance of the evidence relevant to Employee’s Petition to Continue Hearing establishes the following facts:

1. On January 31, 2007, the Board issued Interlocutory Decision & Order No.  07-0018 denying Employer’s request to change venue from Fairbanks to Anchorage.  (William Walters, Chair; Debra Norum, and Jeffrey Pruss, Members).

2. On March 21, 2007, the Board issued Final Decision & Order No. 07-0060 awarding mileage and use of a hot tub to Employee and again denying Employer’s petition to change venue.  (William Walters, Chair; Thomas Zimmerman, and Jeffrey Pruss, Members). 

3. Employer filed an appeal with AWCAC of AWCB Decision No. 07-0060 contending the Board erred in awarding certain benefits to Employee and denying its Petition for a change in venue.  

4. On February 4, 2008, AWCAC issued Decision No. 068 affirming the denial of change of venue and affirming the award of other benefits to Employee in Decision & Order No. 07-0060.  

5. On June 11, 2008, the Board issued Interlocutory Decision & Order No. 08-0107 ordering an SIME but withholding surveillance tapes unless requested by the SIME physician.  (William Walters, Chair; Patricia Vollendorf, and Robert Weel, Members). 

6. On July 2, 2008, the Board issued Interlocutory Decision & Order and Order on Reconsideration No. 08-0126, denying Employee’s Petition for Reconsideration and reaffirming its Order for an SIME.   (William Walters, Chair; and Damian Thomas, Member).
7. On July 21, 2008, Employer again petitioned the Board for a change in venue, and included with the Petition additional evidence of the extra expense for Employer to attend a hearing in Fairbanks.

8. On October 15, 2008 the Board issued Interlocutory Decision & Order No.  08-0190 again denying Employer's petition to change venue.  (William Walters, chair; and Jeffrey Pruss, Member).

9. On October 24, 2008, upon learning Board members Vollendorf and Weel, who participated telephonically in the June 5, 2008, hearing, had not reviewed all the evidence, Janel Wright, Chief of Adjudications, wrote to Employee and Employer expressing concerns the parties’ due process rights must be protected.  Her letter indicated in nearly 80 percent of the hearings in Fairbanks a full panel was not available.  She assigned the hearing location for future hearings in Anchorage, Alaska with venue remaining in Fairbanks.

10. On October 24, 2008, Employer filed its Motion for Extraordinary Review with AWCAC requesting review of AWCB Decision No. 08-0190, which denied Employer’s request to change venue.

11. On December 9, 2008, AWCAC Chair Kristin Knudson wrote to Bill Johnson, Business Agent, Alaska State Employees’ Association, stating “the content of your letter seeks to influence the commission in regards to facts presented in the record presently before the commission in the matter under deliberation.  The commission cannot consider your letter or its contents, or permit you to make an ex parte communication to the commission on the subject of a matter pending before the commission.”  (12/9/2008 Knudsen letter; Ex. E to Employer’s 3/29/2010 Hearing Brief). 

12. On December 9, 2008, the Board issued Notice of Recusal of William Walters as Designated Chair from all further proceedings in this matter.  (12/9/2008 Notice of Recusal; Ex. F to Employer’s 3/29/2010 Hearing Brief).

13. On December 16, 2008, AWCAC issued its Order on Motion for Extraordinary Review in AWCAC Appeal No. 08-032, granting the motion for extraordinary review and the motion for stay of proceedings in part, granting Employer’s petition for extraordinary review of the Board’s Decision No. 08-0190 and staying proceedings before the Northern Panel of the Alaska Workers’ Compensation Board.   (Order on Motion for Extraordinary Review (December 16, 2008); Ex. J to Employer’s 3/29/2010 Hearing Brief).

14. On February 23, 2009, AWCAC issued its Order on Motion for Reconsideration, addressing questions raised by Employee and declining to reconsider its December 16, 2008 Decision.  (Order on Motion for Reconsideration, AWCAC Appeal No. 08-032 (February 23, 2009)).

15. On August 6, 2009, in Voorhees Concrete Cutting v. Monzulla, AWCAC Decision No. 114 (August 6, 2009)  AWCAC reversed  that portion of  AWCB Decision No. 08-0190, which denied Employer’s petition for a change of venue.  AWCAC did not retain jurisdiction.

16. On October 2, 2009, Employee filed an appeal of AWCAC Decision No. 114 and the denial of his Motion for Reconsideration with the Alaska Supreme Court.  (Employee’s 10/2/2009 Notice of Appeal).

17. On October 14, 2009, AWCAC issued Final Order Dismissing Motion For Reconsideration Upon Stipulation, and reminded the parties the proceedings before the Board had not been stayed and the Board was left with authority to proceed on the merits of Employee’s claim.  (Final Order Dismissing Motion for Reconsideration Upon Stipulation, AWCAC Appeal No. 08-032 (10/14/2009)).

18. On March 16, 2010, Employee filed his Petition to continue the hearing scheduled for April 8 and 9, 2010, in Anchorage, contending the hearing could not proceed because he had filed his opening brief on the issue of venue with the Alaska Supreme Court in his appeal of AWCAC Decision No. 114.

19. Employer testified cancellation of the April 8 and 9, 2010, would cost it $12,800.00 in prepaid/non-refundable fees for its expert witness.  (Employer’s Hearing Brief at10 and Ex. I).

20. On March 31, 2010, AWCAC issued its Order on Motion to Stay.  It found Employee’s March 11, 2010, motion for a stay was moot because AWCAC had not retained jurisdiction following its October 14, 2009, Final Order Dismissing Motion for Reconsideration Upon Stipulation, and Employee had appealed the decision to the Alaska Supreme Court.  (Order on Motion to Stay, AWCAC Appeal No. 08-032 (March 31, 2010)).

21. On April 1, 2010, the Alaska Supreme Court issued Supreme Court No. S-13640, Order denying Employee’s Emergency Motion to Stay Alaska Workers’ Compensation Appeals Commission (AWCAC) orders and Alaska Workers’ Compensation Board (AWCB) proceedings.  (4/1/2010 Supreme Court No. S-13640 Order).

22. AWCAC Decision No. 114 remains in effect, removing venue from Fairbanks to Anchorage.  

23. Employee waived argument on his Petition for Continuance at the hearing and requested the Board to decide the issue.  

24. Northern Panel member Damian Thomas and At-Large Panel member Robert Weel are available to hear Employee’s claims in Anchorage on April 8 and 9, 2010.  

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.

It is the intent of the legislature that 

(1) This chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

(2) Workers’ compensation cases shall be decided on their merits except where otherwise provided by statute;

(3) This chapter may not be construed by the courts in favor of a party;

(4) Hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered. 

AS 23.30.008.  Powers and duties of the commission.

(a) The commission shall be the exclusive and final authority for the hearing and determination of all questions of law and fact arising under this chapter in those matters that have been appealed to the commission, except for an appeal to the Alaska Supreme Court. The commission does not have jurisdiction in any case that does not arise under this chapter or in any criminal case. On any matter taken to the commission, the decision of the commission is final and conclusive, unless appealed to the Alaska Supreme Court, and shall stand in lieu of the order of the board from which the appeal was taken. Unless reversed by the Alaska Supreme Court, decisions of the commission have the force of legal precedent.

AS 23.30.110.  Procedure on claims.

c) Before a hearing is scheduled, the party seeking a hearing shall file a request for a hearing together with an affidavit stating that the party has completed necessary discovery, obtained necessary evidence, and is prepared for the hearing. An opposing party shall have 10 days after the hearing request is filed to file a response. If a party opposes the hearing request, the board or a board designee shall within 30 days of the filing of the opposition conduct a pre-hearing conference and set a hearing date. If opposition is not filed, a hearing shall be scheduled no later than 60 days after the receipt of the hearing request. The board shall give each party at least 10 days' notice of the hearing, either personally or by certified mail. After a hearing has been scheduled, the parties may not stipulate to change the hearing date or to cancel, postpone, or continue the hearing, except for good cause as determined by the board. After completion of the hearing the board shall close the hearing record. If a settlement agreement is reached by the parties less than 14 days before the hearing, the parties shall appear at the time of the scheduled hearing to state the terms of the settlement agreement. Within 30 days after the hearing record closes, the board shall file its decision. If the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied.
8 AAC 45.074. Continuances and cancellations.  

(a) A party may request the continuance or cancellation of a hearing by filing a

(1) petition with the board and serving a copy upon the opposing party; a request for continuance that is based upon the absence or unavailability of a witness 

(A) must be accompanied by an affidavit setting out the facts which the party expects to prove by the testimony of the witness, the efforts made to get the witness to attend the hearing or a deposition, and the date the party first knew the witness would be absent or unavailable; and 

(B) will be denied and the affidavit may be introduced at the hearing as the testimony of the absent witness if the opposing party stipulates that the absent witness would testify as stated in the affidavit; 

(2) stipulation signed by all the parties requesting a continuance or cancellation together with evidence of good cause for the request. 

(b) Continuances or cancellations are not favored by the board and will not be routinely granted. A hearing may be continued or cancelled only for good cause and in accordance with this section. For purposes of this subsection:

(1) Good cause exists only when 

(A) a material witness is unavailable on the scheduled date and the taking of the deposition of the witness is not feasible; 

(B) a party or representative of a party is unavailable because of an unintended and unavoidable court appearance; 

(C) a party, a representative of a party, or a material witness, becomes ill or dies; 

(D) a party, a representative of a party, or a material witness becomes unexpectedly absent from the hearing venue and cannot participate telephonically; 

(E) the hearing was set under 8 AAC45.106(d); 

(F) a second independent medical evaluation is required under AS 23.30.095(k); 

(G) the hearing was requested for a review of an administrator's decision under      AS 23.30.041(d), the party requesting the hearing has not had adequate time to prepare for the hearing, and all parties waive the right to a hearing within 30 days; 

(H) the board is not able to complete the hearing on the scheduled hearing date due to the length of time required to hear the case or other cases scheduled on that same day, the lack of a quorum of the board, or malfunctioning of equipment required for recording the hearing or taking evidence; 

(I) the board determines that despite a party's due diligence in completing discovery before requesting a hearing and despite a party's good faith belief that the party was fully prepared for the hearing, evidence was obtained by the opposing party after the request for hearing was filed which is or will be offered at the hearing, and due process required the party requesting the hearing be given an opportunity to obtain rebuttal evidence; 

(J) the board determines at a scheduled hearing that, due to surprise, excusable neglect, or the board's inquiry at the hearing, additional evidence or arguments are necessary to complete the hearing; 

(K) an agreed settlement has been reached by the parties less than 14 days before a scheduled hearing, the agreed settlement has not been put into writing, signed by the parties, and filed with the board in accordance with 8 AAC 45.070(d)(1), the proposed settlement resolves all disputed issues set to be heard, and the parties appear at the scheduled hearing to state the terms of the settlement on the record; or 

(L) the board determines that despite a party's due diligence, irreparable harm may result from a failure to grant the requested continuance or cancel the hearing. 

(2) In its discretion and in accordance with this section, a continuance or cancellation may be granted 

(A) by the board or its designee for good cause under (1)(A) - (H) of this subsection without the parties appearing at a hearing; or 

(B) by the board for good cause under (b)(1)(I)--(L) of this subsection only after the parties appear at the scheduled hearing, make the request and, if required by the board, provide evidence or information to support the request. 

8 AAC 45.070.  Hearings. 

(a) Hearings will be held at the time and place fixed by notice served by the board under 8 AAC 45.060 (e). A hearing may be adjourned, postponed, or continued from time to time and from place to place at the discretion of the board or its designee, and in accordance with this chapter.

(b) Except as provided in this section and 8 AAC 45.074 (c), a hearing will not be scheduled unless a claim or petition has been filed, and an affidavit of readiness for hearing has been filed and that affidavit is not returned by the board or designee nor is the affidavit the basis for scheduling a hearing that is cancelled or continued under 8 AAC 45.074 (b). The board has available an Affidavit of Readiness for Hearing form that a party may complete and file. The board or its designee will return an affidavit of readiness for hearing, and a hearing will not be set if the affidavit lacks proof of service upon all other parties, or if the affiant fails to state that the party has completed all necessary discovery, has all the necessary evidence, and is fully prepared for the hearing.

. . . .  

(j) If the hearing is not completed on the scheduled hearing date and the board determines that good cause exists to continue the hearing for further evidence, legal memoranda, or oral arguments, the board will set a date for the completion of the hearing.

(k) The board will, in the board's discretion, permit a member

(1) to attend a hearing by telephone; or 

(2) who did not attend a hearing before a two-member panel to review the written record, evidence, and hearing recording and to deliberate with 

(A) a deadlocked two-member panel to make a decision; or 

(B) the remaining member of a two-member panel if, before a decision is filed on a case heard by a two-member panel, one member dies, resigns from the board, is replaced by the governor, or the member's term of appointment expires. 

(l) Before the member is added to the panel under (k) of this section, the board will write to the parties, stating the member's name, and give the parties the opportunity to request the member’s disqualification from the panel in accordance with AS 44.62.450(c).
8 AAC 45.072.  Venue.

A hearing will be held only in a city in which a division office is located. Except as provided in this section, a hearing will be held in the city nearest the place where the injury occurred and in which a division office is located. The hearing location may be changed to a different city in which a division office is located if

(1) the parties stipulate to the change; 

(2) after receiving a party's request in accordance with 8 AAC 45.070(b)(1)(D) and based on the documents filed with the board and the parties' written arguments, the board orders the hearing location changed for the convenience of the parties and the witnesses; the board's panel in the city nearest the place where the injury occurred will decide the request filed under  8 AAC 45.070(b)(1)(D) to change the hearing's location; or 

(3) the board or designee, in its discretion and without a party's request, changes the hearing's location for the board's convenience or to assure a speedy remedy. 

Alaska Rules Appellate Procedure Rule 203. Supervision and Control of Proceedings.

The supervision and control of the proceedings on appeal is on the appellate court from the time the notice of appeal is filed with the clerk of the appellate courts, except as otherwise provided in these rules.  The appellate court may at any time entertain a motion to dismiss the appeal, or for directions to the trial court, or to modify or vacate any order made by the trial court in relation to the prosecution of the appeal, including any order fixing or denying bail.  

ANALYSIS

On April 1, 2010, The Alaska Supreme Court on April 1, 2010, denied Employee’s petition to stay AWCAC decision which changed venue to Anchorage.  Therefore, AWCAC Decision No. 114 which reversed the Board’s decision denying a change in venue from Fairbanks to Anchorage is still controlling authority.   Venue remains in Anchorage until such a time as the Alaska Supreme Court may decide otherwise.  Therefore, there is no reason for the hearing now set for April 8 and 9, 2010, to be continued.  


Under AS 23.30.001 fairness must be shown to all parties by providing injured workers with the quick, efficient, fair and predictable delivery of benefits at a reasonable cost to the employer.  Employer testified it would cost $12,800.00 in prepaid/non-refundable fees for  one witness scheduled  to testify at the April 8-9, 2010 hearing.   This expense is an undue burden on Employer and is not a reasonable cost for Employer to pay. 

Furthermore, good cause does not exist under 8 AAC 45.074 to continue the hearing.  Employee has not shown a material witness is unavailable.  Nor has Employee shown an inability with due diligence to complete discovery, or that irreparable harm will result if the hearing goes forward as scheduled.  Likewise, he has not shown any other reason enumerated under the regulation which would mandate continuance of the hearing for good cause.  

To ensure the quick, efficient, fair, and predictable delivery of medical benefits at a reasonable cost to the employer and to afford the parties due process through a face to face hearing (Whitesides v. Alaska Department of Public Safety, 20 P.3d 1130 (April 13, 2001))
 the hearing panel will consist of Damian Thomas, Northern Panel, and Robert Weel, at-large Board member, both of whom have sat on prior hearings involving Employee’s claims.  The hearing will be held in Anchorage, Alaska on April 8 and 9, 2010.

The Alaska Supreme Court denied Employee’s emergency motion to stay proceedings before the Board.  The Board thus has jurisdiction to hear Employee’s claim on the merits.  To prolong further the proceedings would not meet the legislative intent to ensure the quick, efficient, fair, and predictable delivery of benefits at a reasonable cost to the employer.  

CONCLUSION OF LAW

The hearing now scheduled for April 8 and 9, 2010, in Anchorage will not be continued and will go forward as scheduled. 

ORDER

Employee’s Petition to continue the hearing scheduled for April 8 and 9, 2010 in Anchorage, Alaska is denied.
Dated at Anchorage, Alaska on April     , 2010.





ALASKA WORKERS' COMPENSATION BOARD






Deirdre D. Ford,






Designated Chair






Patricia Vollendorf, Member






Robert Weel, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of KENNETH L. MONZULLA employee/petitioner v. VOORHEES CONCRETE CUTTING, employee, and ALASKA  NATIONAL INSURANCE CO., insurer / Respondents; Case No. 199922832; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on April    , 2010.








Kimberly Weaver, Clerk
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� When material questions depend upon the credibility of a party’s testimony, in-person hearings are favored in order to provide due process. 
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