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 ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	OLIVER M. BAGULA, 

                                                   Employee, 

                                                     Respondent,

                                                   v. 

CONAM CONSTRUCTION CO.,

                                                  Employer,

                                                   and 

ACE AMERICAN INSURANCE COMPANY,

                                                  Insurer,

                                                    Petitioners.
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	INTERLOCUTORY 

DECISION AND ORDER

AWCB Case No.  200324722, 

AWCB Decision No.  10-0077
Filed with AWCB Fairbanks, Alaska

on April 29, 2010


The Northern Panel of the Alaska Workers’ Compensation Board (Board) heard the employer’s Petition to Change Venue on the basis of the written record on April 22, 2010, at Fairbanks, Alaska.  Attorney Timothy McMillan represents the employee.   Attorney Timothy McKeever represents the employer Conam and its insurer (collectively “employer”). 

ISSUE

The employer contends holding the hearing in Fairbanks would involve significant additional costs and inconveniences for the parties and witnesses, and venue must transfer to Anchorage.  The employee contends the employer’s petition was not timely filed, a venue transfer would delay the resolution of his claim, and would not further the convenience of the parties as required by 8 AAC 45.072(2).
Shall the Board order a change of venue, transferring the case from Fairbanks to Anchorage under 8 AAC 45.072, based on a petition by the employer?

FINDINGS OF FACT

Based on the preponderance of the evidence
 in the record, the Board finds:

1.
The employee injured his right knee while working as a mechanic for the employer on Alaska’s North Slope on or about July 29, 2003.
  

2.
The Northern Board Panel’s November 7, 2006 decision on this matter, AWCB Decision No. 06-0297, discussed the evidence and the history of the case, in part, as follows: 

The employee began working for Peak in 1987 as a light duty mechanic. In 1999 when running to catch a plane he injured his right knee. He sought care from Richard Long, M.D., in his home town, Carson City, Nevada. Dr. Long suggested arthroscopic surgery. The surgery was performed on July 15, 1999 and showed "major pathology" in the medial compartment of his knee with a complex tear in the medial meniscus. The employee was off work until late November. Peak, through its insurer, paid for the surgery and time loss. Dr. Long found a 4% permanent partial impairment (PPI).

In the summer of 2001, the employee had increasing problems in his right knee and Dr. Long suggested additional surgery. That surgery was done on August 16, 2001, and showed "advanced degenerative changes." Dr. Long said the knee was approaching "bone on bone.". . . 

After the second surgery, Dr. Long discussed with the employee that he would come to need a total knee replacement as a result of the 1999 injury. . . . 

. . .  In 2002 he underwent a series of Hyalgan injections to delay the need for a total knee replacement. Another set of those injections was discussed in December 2002 and in April 2003.

On April 1, 2003 Peak lost its contract and it was assumed by Conam Construction.   The employee was hired as a light duty mechanic for Conam and he did the same general kinds of work on the same fleet of vehicles as he had at Peak. He worked a two week on two week off schedule and began work for Conam on April 15, 2003. His last day of work for Conam was July 21, 2003 - so he worked a total of 56 days.

During the time the employee worked for Conam he did not seek medical care. He saw no doctors and there is no evidence he sought care from medical facilities on the Slope. He apparently obtained no prescriptions of any kind. The employee did not provide Conam with written notice of an injury or illness.

On August 8, 2003, the employee returned to Dr. Long and reported, according to Dr. Long, "complaints that were generally similar to those that he experienced before." X-rays showed the degenerative arthritis had progressed. Dr. Long thought that he did not have any new injury or trauma to his right knee and that there was "no intervening injury with the new employer that caused or contributed to the need for the total knee replacement surgery."

. . .  Surgery was done on October 28, 2003. Dr. Long has stated the work after April 2003 was not a cause of the surgery.

After the surgery the employee still did not notify Conam of any injury. Peak paid the employee's time loss and medical expenses. The employee has not returned to work. Dr. Long found him medically stable on April 7, 2004. 

In July of 2004 the employee requested reemployment benefits and indicated his employer at the time of the injury was Peak. On July 16, 2004 the employee filed a workers’ compensation claim against Peak. . . . 

The employee's deposition was taken on September 8, 2004. In the deposition, the employee alleged his condition worsened while employed by Conam. On March 22, 2005, Peak controverted the payment of benefits to the employee, arguing that a subsequent employer was responsible but Peak did not file a claim against Conam. 

In late March 2005 the employee filed a workers’ compensation claim against Conam with the Board. This was the first written notice of a possible claim against Conam. On May 2, 2005 a petition to join Conam to the existing claim against Peak was filed. Upon receipt of the workers’ compensation claim seeking benefits, Conam commenced payment of benefits, retroactive to the date the claim was filed, pursuant to AS 23.30.155(d).

At hearing, the employee testified he worked as a heavy equipment mechanic on the North Slope for about 20 years. He started working for Peak in 1988, and on August 14, 1999, injured his right knee in the course of his employment. He continued working despite undergoing various treatments including two arthroscopies and a series of Hyalgen injections.

The employee testified that on April 1, 2003, he was transferred to Conam where his pain symptoms increased as result of a change in work duties. He said the pain was so bad he was taking five to six Aleves at a time and was unable to sleep at night. He said he was assigned to the night shift where working on slop oil trailers caused him particular difficulties. He testified he asked his supervisors, James Best and Russell Stewart, to transfer him to the day shift where the duties were lighter. Before any action could be taken, he left for R&R at the end of July to consult with his treating physician who advised a total knee replacement. He underwent surgery on October 28, 2003 and has been unable to work since.

The employee’s wife, Christie Bagula, testified she had been working on the slope at the time he was transferred to Conam. She testified she told Stewart about the difficulties he was having at work and asked Stewart to transfer her husband to the day shift. She said she continued to work on the slope after he left, and kept the personnel at Conam informed about his medical status.

Russell Stewart also testified for the employee. He stated the employee told him he was having trouble with his knee even though he was not the kind of worker who complained a lot. He was not fully aware of scope of the problem until his wife talked to him. Shortly after his conversation with her, he met with the other supervisors about transferring the employee to the day shift. The process of arranging for a transfer ended when he heard the employee was going to undergo a knee replacement.

Dale Kissee testified for Conam as its vice president stationed in Anchorage. He stressed that all workers are instructed to file written reports of all injuries. He said he was not aware of any problems the employee was having with his knee or of any plans to transfer him to the day shift. . . . 

Warren Thomas Morrow testified for Conam by way of deposition. He was the materials supervisor when the employee worked for Conam. He said he had little contact with the employee because they worked on opposite shifts. He had no personal recollection of the employee telling him he was having knee problems. His understanding was that the employee had called up and stated he could not come back to work, and when he left he told one of the service writers that his knees were bothering him. 

. . . .

Three physicians have provided opinions on the causation issue presented: Dr. Long, the employee's treating physician; Steven Schilperoort, M.D., Peak's independent medical examiner; and Stanley James, M.D., Conam's independent medical examiner.  Drs. Long and Schilperoort agree Conam's aggravation brought about the need for surgery sooner rather than later.  According to Dr. Long, although the employee was having pain, grating and grinding in his knee when he saw him on April 2, 2003 he "was getting by and was working" and thus did not need surgery at that time.  When the employee returned in August, however, his condition had worsened to the point he then needed surgery.  

Based on the employee's description of his work duties, the employee’s physician Dr. Long thought the employee’s symptoms were worsened to the point he was at “the end of his rope,” such as to need surgery. Dr. Schilperoort believes the employee's work with Conam was "a substantial factor in worsening his symptoms thereby hastening the need for a total knee replacement." Conam's physician, Dr. James, agreed that the employee’s symptoms were aggravated by his work for Conam, but disagrees that the work was a substantial factor in causing the need for surgery.
  

3.
In AWCB Decision No. 06-0297 (November 7, 2006) the Board ordered: 


ORDER
1. Conam is responsible for the employee’s total knee replacement surgery and his continuing medical and related workers’ compensation benefits under the Last Injurious Exposure Rule.

2. Conam’s petition to dismiss the employee’s claim pursuant to AS 23.30.100(a) is denied.

3. Conam shall pay the employee’s and Peak’s attorney fees and costs pursuant to AS 23.30.145 (a) and 155(d). We reserve jurisdiction to resolve disputes.

4.  
Following the November 7, 2006 decision, the employer provided a variety of benefits under the Alaska Workers’ Compensation Act,
 and the employee completed a reemployment plan in December 2008.

5.
The employee filed a Workers’ Compensation Claim dated September 14, 2009, asserting his knee symptoms had worsened, necessitating additional surgery, and claimed temporary total disability (“TTD”) benefits from April 2, 2009 and continuing, penalties, interest, attorney fees, and costs.
  The employer filed an Answer disputing the claim.
  The employee filed an Affidavit of Readiness for Hearing dated November 13, 2009.

6.
At a prehearing conference held on January 13, 2010, the parties stipulated to a hearing on the employee’s claim to be set on May 6, 2010, in Fairbanks.
  It is the sole hearing for that day, allotted six hours.

7.
The employer filed a Petition to Change Venue on March 15, 2010.
  The employee filed an Opposition to the Petition on April 1, 2010.
  The employer filed an Affidavit of Readiness for its Petition on April 5, 2010.
  In a prehearing conference on April 5, 2010, the parties stipulated to hearing the venue Petition on the basis of written briefs.
 

8.
The parties e-mailed copies of their briefs on April 9, 2010.  The briefs were filed through the mail on April 12, 2010.  The Board closed the record to consider the Petition when it next met, April 22, 2010.

9.
In its brief, the employer argued the convenience of the parties and witnesses would be served by transferring the venue because the employee lives in Nevada and part-time in Seward, the physicians are out-of-state, one attorney is in Anchorage and the other’s law firm has an office in Anchorage, the adjuster is in Eagle River, and the employer has witnesses in Anchorage.  The employer argued that, if it brings all 14 witnesses to testify in-person at the hearing, it will incur at least $5,317 in additional travel expenses and billing.  The employer argued the Fairbanks venue would not provide a speedier remedy, because there are more hearing officers and panel members available in Anchorage.  The employer argued the Board regulation regarding venue and the Alaska Workers’ Compensation Appeals Commission (“AWCAC”) decision in Voorhees Concrete Cutting v. Monzulla requires the venue transfer.
  

10.
In his brief, the employee argued the employer’s request is untimely, waiting until less than two months before the hearing to file the Petition and another three weeks to file its Affidavit requesting a hearing.  He argued a venue change at this point would have serious repercussions on his right to a quick and efficient resolution of his claim under AS 23.30.001(1).  He requested the Board to take administrative notice a venue change would require transferring the file to Anchorage and scheduling a prehearing conference there to re-set a hearing, and the Anchorage office often schedules all-day hearings such as this claim, more than six months after the prehearing conference.  The employee argued the February 4, 2008 AWCAC decision in Monzulla specifically recognized the inconvenience to the parties and witnesses of delay must be balanced against the inconvenience of cost when deciding venue questions.
  The employee argued the delay resulting from a venue change would disproportionately burden him, contrary to the AWCAC holding in Monzulla.
  The employee additionally argued the employer waived its right to request a change in venue by participating in prehearing conferences in Fairbanks, not raising objection to the Fairbanks venue in those prehearing conferences, implicitly communicating it had no objection to the scheduling of the Fairbanks hearing, and causing the employee to make arrangements for the Fairbanks hearing in reliance on the employer’s conduct.  The employee argued a change in venue would increase his hearing costs, and not further the convenience of the parties or witnesses.  He asserted only his wife, who works on the North Slope, will be called as his in-person witness; his other witnesses will be by telephone or deposition.  Because medical benefits and treatment are not in dispute, neither party will actually be calling physicians as witnesses, and the only live witness likely to be called in-person by the employer is its adjuster from Eagle River.  He argued the presently-scheduled hearing will coincide with his seasonal return to Alaska, and a substantial delay in rescheduling the hearing would necessitate much greater travel time and expense for him from the Lower 48 states, whether the hearing is in Fairbanks or Anchorage.  He argued we should deny the venue change and permit the scheduled hearing to proceed.

11.
The employee’s Witness List for the May 6, 2010 hearing identifies 12 witnesses.  Only the employee and his wife are to testify in person.
  The others are to testify by telephone or deposition.
  At the employee’s request, subpoenas were issued for nine of these witnesses.

12.
The employer’s Witness List for the May 6, 2010 hearing lists the employee and his wife, two of the employee’s treating physicians, the adjuster, and seven other persons or organizations to provide witnesses concerning 401(k) plans, employment efforts, scheduling of medical treatment, and Bureau of Alcohol Tobacco and Firearms requirements.  The employer’s Witness List indicates the employee and his wife will testify in-person at the hearing, but does not specify how testimony will be taken from the other witnesses. 

13.
In response to the employee’s request to take administrative notice of the hearing scheduling process: The Alaska Department of Labor & Workforce Development, Workers’ Compensation Computer System, Judicial Schedule as of April 22, 2010, shows the next available open hearing date in the Anchorage venue for a full day hearing is December 2, 2010.
  

PRINCIPLES OF LAW

8 AAC 45.072 VENUE provides, in part:

A hearing will be held only in the city in which a division office is located.  Except as provided in this section, a hearing will be held in the city nearest the place where the injury occurred and in which a division office is located.  The hearing location may be changed to a different city in which a division office is located if

(1)
the parties stipulate to the change; 

(2)
after receiving the party's request in accordance with 8 AAC 45.070(b)(1)(D) and based on the documents filed with the board and the parties' written arguments, the board orders the hearing location changed for the convenience of the parties and the witnesses; the board's panel in the city nearest the place where the injury occurred will decide the request filed under  8 AAC 45.070(b)(1)(D) to change the hearing's location; or 

(3)
the board or designee, in its discretion and without a party's request, changes the hearing's location for the board's convenience or to assure a speedy remedy.

AS 23.30.001 provides:

It is the intent of the legislature that 

(1)  This chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

(2)  Workers’ compensation cases shall be decided on their merits except where otherwise provided by statute;

(3)  This chapter may not be construed by the courts in favor of a party;

(4)  Hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered. 

AS 23.30.005(a) provides, in part:

The Alaska Workers’ Compensation Board consists of a southern panel of three members sitting for the first judicial district, two northern panels of three members  sitting for the second and fourth judicial districts, five southcentral panels of three members each sitting for the third judicial district, and one panel of three members that may sit in any judicial district. . . .

AS 23.30.155(h) provides, in part:

The board may upon its own initiative at any time in a case in which . . . right to compensation is controverted . . . make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

The Alaska Workers’ Compensation Appeals Commission (AWCAC) in Voorhees Concrete Cutting v. Monzulla, specifically recognized the Board must balance the inconvenience of delay to the parties and witnesses against the inconvenience of cost when determining whether to grant a petition by a party under 8 AAC 45.072(2) for a change of venue:

The convenience of the parties may be measured in more than cost; in this case the board considered the probability of delay (both in terms of calendar and in terms of familiarizing another hearing officer with the case) as an inconvenience outweighing the cost to the parties of retaining venue in Fairbanks. . . .  [T]he delay in reaching final resolution of this case has its own cost; the board did not abuse its discretion in denying the motion for a change in venue to avoid further delay.  The parties were not equally inconvenienced, which is an impractical standard.

The AWCAC additionally held the Board may not consider its own convenience when determining whether to grant a petition by a party under 8 AAC 45.072(2) for a change of venue:
  

The regulation for a change of venue at a party’s request does not allow the “board’s interest” to be considered.  The board is not one of the parties; it exists to serve the public interest….  The board has discretion to move cases in the absence of a request under 8 AAC 45.072(3) for these reasons.  However, the board may not relieve a crowded docket by disproportionately imposing costs and inconvenience on one party.
 
ANALYSIS

The law initially set the venue of the case in Fairbanks, the city nearest the place where the injury occurred and in which a division office is located, in accord with 8 AAC 45.072 and AS 23.30.005.  The employer petitions to change the venue under 8 AAC 45.072(2).  The employee disputes the venue change, requesting that the May 6, 2010 hearing in Fairbanks be allowed to proceed.  

Based on the representations of the parties concerning their planned presentation of their cases, the record shows the change of venue to Anchorage could save the employer substantial costs, but that the change and delay could increase the costs to the employee. 

The Board’s computerized scheduling records clearly support the employee’s contention that a change of venue to Anchorage would most likely result in an extensive delay in the hearing and resolution of his claim.
  Although docket schedules do change, AS 23.30.001 requires the Board to treat all parties equally, fairly, and predictably; and that provision bars favored opportunities for either party in this case over other litigants in the system.  The Board must presume the delays in the system as a whole would be those experienced by these parties.   The Board finds the venue change of this already-scheduled hearing would predictably result in a substantial delay in the resolution of this claim, which would not serve the convenience of the parties.

The record demonstrates the parties are prepared for the scheduled hearing, witnesses are identified, and some are subpoenaed.  The canceling of the scheduled hearing at this late date would predictably require witnesses to forgo previously-organized arrangements, and force them to make new arrangements for a later, rescheduled hearing.  The venue change at this date could likely result in a cancellation fee for any expert witnesses.  The Board finds this aspect of the venue change would not serve the convenience of the parties or witnesses. 

The Board finds cancellation of the May 6, 2010 hearing in Fairbanks and transfer of venue to Anchorage would not promote the quick, efficient, fair, and predictable resolution of this claim, nor will it properly protect the rights of all parties.  Based on the record as a whole, cancellation of the Fairbanks hearing and transfer of venue to Anchorage would not serve the balanced convenience of the parties and witnesses.  

CONCLUSION OF LAW

Under 8 AAC 45.072(2), maintaining the venue in Fairbanks and permitting the scheduled hearing to proceed will better serve the convenience of the parties and the witnesses.  In accord with 8 AAC 45.072, the board will deny the employer's petition to change the venue of this case from Fairbanks to Anchorage.

ORDER

The employer's petition to change the venue of this case from Fairbanks to Anchorage pursuant to 8 AAC 45.072(2) is denied.  Venue remains in Fairbanks, and the scheduled hearing will proceed.

Dated at Fairbanks, Alaska on April 29, 2010.





ALASKA WORKERS' COMPENSATION BOARD
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William Walters,  Designated Chairman
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Damian Thomas, Member
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Debra Norum, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of OLIVER M. BAGULA employee / respondent; v. CONAM CONSTRUCTION CO., employer; ACE AMERICAN INSURANCE COMPANY, insurer / petitioners; Case Nos. 200324722, 199912374; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on April 29, 2010.






/s/












Maureen I. Johnson, Admin Clerk II
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