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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	EVELYN A. KEITH, 

                                                   Employee, 

                                                     Petitioner,

                                                   v. 

NORTON SOUND HEALTH CORPORATION,

                                                  Employer,

                                                   and 

ACE PROPERTY & CASUALTY INSURANCE CO.,

                                                  Insurer,

                                                     Respondents.

	)
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)
	FINAL DECISION AND ORDER

AWCB Case No.  200017688
AWCB Decision No.  10-0079
Filed with AWCB Fairbanks, Alaska

on April 30, 2010


The Northern Panel of the Alaska Workers’ Compensation Board (“Board”) heard the employee’s petition for an order re-determining the employee entitled to permanent total disability (“PTD”) benefits, terminating reemployment benefits, and awarding the employee reasonable attorney fees and legal costs, in Fairbanks, Alaska on April 8, 2010.  Attorney Chancy Croft represented the employee.  Attorney Erin Egan represented the employer and insurer (“employer”).  The Board closed the record at the conclusion of the hearing.

ISSUES

The employee contends she is permanently totally disabled from her work injury.  She contends she cannot work full time or even part time, there is no steady readily available work for her, and rehabilitation is not feasible and actually counter-productive.  She contends the Board should terminate her reemployment benefits and award PTD benefits and reasonable attorney fees.  The employer contends it does not dispute her current entitlement to PTD benefits, but it should be permitted to continue providing the employee a reemployment benefits plan in the hope of enabling her to return to employment.

1.
Is the employee entitled to PTD benefits under AS 23.30.180?

2.
Shall the Board terminate reemployment benefits under AS 23.30.041?

3.
Is the employee entitled to attorney fees and legal costs, under AS 23.30.145(b)?

FINDINGS OF FACT

Based on the preponderance of the evidence
 available in the record, the Board finds:

1.
The employee suffered a closed head injury, as well as neck and knee injuries on June 2, 2000, when she fell from the employer’s 4-wheeler in the course and scope of her duties as a village health aide with the Norton Sound Health Corporation in Elim, Alaska.
 She was found unconscious 30 feet from the vehicle, and medivaced to Anchorage.
  Although disputes arose, the employer ultimately accepted the compensability of the employee's injury.

2.
The employee underwent treatment and evaluation by numerous physicians for her closed head injury, cognitive difficulties, nausea, depression, persistent cervical pain, and knee pains.
   

3.
The employer had the employee evaluated by Patrick Radecki, M.D., and Holm Neumann, M.D. on December 1, 2001.
  Drs. Radecki and Neumann found the employee medically stable, and indicated she could return to work.
  They indicated a neuropsychological evaluation would help in determining whether she suffered cognitive deficits.
  

4.
At the Board’s order, the employee underwent a second independent medical evaluation (“SIME”)
 with neurologist Bruce McCormack, M.D., on October 3, 2003.  In his report, Dr. McCormack indicated her work accident caused a mild to moderate closed head injury and post concussive syndrome, aggravation of myofacial neck pain syndrome, deterioration of her psychological functioning, and a knee injury requiring surgical correction.
  He rated the employee with a 35 percent whole person permanent partial impairment (“PPI”) under the American Medical Association Guides to the Evaluation of Permanent Impairment, 5th Ed., (AMA Guides).
  Dr. McCormack indicated he did not believe her head injury should completely limit her from returning to work, but she may have to work in a more limited or structured environment.
 

5.
The employer had the employee evaluated by psychologist Jim Hom, Ph.D., who indicated she could perform certain work activities, but would need a small, non-competitive, structured work environment.
  

6.
The parties engaged in protracted litigation, and in the May 31, 2005 Decision and Order, AWCB Decision No. 05-0148, the Board found the employee permanently totally disabled and ordered, in part: “The request of the employee for a specific award of PTD benefits is granted. The defendants shall pay the employee weekly PTD benefits in the amount of $530.20 until further order of the Board.”
 

7.
In a second SIME examination on June 4, 2007, Dr. McCormack diagnosed mild-to-moderate closed head injury with mild cognitive deficits, chronic pain, depression, and addiction.
  He noted the employee’s aspiration to return to work and indicated it would be worthwhile for her to have a trial return to her work in the village clinic in a much reduced capacity.
  In a third SIME examination on June 19, 2007, psychologist William Hooker, Ph.D., diagnosed cognitive disorder, not otherwise specified, secondary to traumatic brain injury, and opined that the employee could receive cognitive benefit from vocational rehabilitation services.
  The employee continued to receive PTD benefits.

8.
The employee’s attorney filed a Notice of Withdrawal dated October 19, 2007.  

9.
The employer provided reemployment benefits to the employee through rehabilitation specialist Loretta Cortis, and the employee agreed to a reemployment plan to be trained as a Receptionist/Administrative Clerk on March 8, 2008, through distance delivery training by Cynthia Nero of Lifeways.

10.
The parties filed a proposed compromise and release (“C&R”) agreement on April 6, 2009, in which the employee agreed to waive all benefits under the Alaska Workers’ Compensation Act, except medical care, in exchange for $108,000.  In a hearing on May 7, 2009, the Board declined to approve the C&R, retaining jurisdiction while the employee consulted her former attorney.

11.
The employee’s attorney filed another Entry of Appearance, dated May 19, 2009. 

12.
The employer initiated the employee’s reemployment plan beginning May 26, 2009.
 

13. 
In response to an inquiry from the employee’s attorney, the employee’s treating physician, Karen O’Neill, M.D., indicated the employee is not capable of participating in vocational rehabilitation or returning to full time work.

14.
The employee filed a Petition on November 12, 2009, requesting an order terminating reemployment benefits and re-determining the employee permanently totally disabled.

15. 
The employer filed an Answer on December 14, 2009, asserting the employee’s reemployment plan should continue, and the Board should find she is not permanently and totally disabled.
  In a prehearing conference on February 23, 2010, the employee’s petition was set for a hearing on April 8, 2010.

16.
In the April 8, 2010 hearing, Cynthia Nero testified concerning her background experience in job development for persons with disabilities, and specifically for 150-plus brain insult cases.  She testified she worked with the employee from August 2004 through November 2009.  She testified the employee was highly motivated.  In June 18, 2008, she reported the employee is unable to structure tasks or to “self-start” consistently, and that she would need a job coach to be able to work.
  She testified she worked with the employee as part of her reemployment plan in 2009, but the employee’s Work Adjustment Evaluations on June 26, 2009 and September 25, 2009, showed a general decline in her performance ratings.
  She testified the employee was in a fragile emotional and physical state by November 2009.  She testified the employee was in need of additional support for rehabilitation, support that was not available in remote areas, such as Elim, and poorly developed in Alaska in general.  Ms. Nero testified she had considered possible work for the employee beyond her village in urban areas.  She testified the employee would never be able to work in a competitive environment, would need a job coach, and would probably be limited to about 3 hours a day, three days a week.  Ms. Nero testified that the employee should have been given services soon after her injury, and that after five years, little improvement should be expected.  She testified the employee was very active in village life and subsistence activities, and was well-respected in her community.

17.
In the hearing, Dr. O’Neill testified she has been the employee’s physician since childhood.  She testified the employee, before her injury, performed her work as a Health Aid well.  Since the injury, the employee has suffered severe impairment to her short term memory.  Dr. O’Neil testified her memory has not improved over the years following the injury, and she does not expect it to improve at this point.  She expects the employee residual pains to persist.  Dr. O’Neill testified the employee had been aware that her vocational rehabilitation was not going very well, and this produced frustration and exacerbated her depression.

18.
In the hearing, rehabilitation specialist Loretta Cortis testified she had evaluated the employee and prepared a reemployment plan, but if the employee had been able to complete the retraining, she would have continued to need a supported work environment and a very limited work schedule.  She testified the employee would need a job coach, and the work would be part-time, and limited.  Ms. Cortis did not know in the employee would be able to work as much as four hours per day.  She testified the employee had completed approximately 6.5 months of her nine month plan.  Ms. Cortis testified no supportive services or job coaches are available in the employee’s village, and that moving to Anchorage would be traumatic to the employee.

19.
In the hearing, the employee testified she felt the retraining in 2009 went well until she developed gastric problems from her pain medication and her health deteriorated.  She testified her retraining “took a lot out of me.”  She testified she would like to stop her reemployment plan until her health is better.

20.
In the hearing and in her brief, the employee argued that she is permanently totally disabled.  She noted reemployment plans under the Alaska Workers’ Compensation Act are structured to prepare employees for competitive work in an open labor market, and do not actually secure suitable employment.  The employee is unable to ever work in a competitive, non-supported environment, so reemployment benefits under AS 23.30.041 are not appropriate for her.  Ms. Nero’s evaluations and Dr. O’Neill’s observations show the employee’s reemployment plan had actually been counter-productive for her, psychologically harmful and worsening her depression.  She requested that she be determined entitled to PTD benefits, that her reemployment plan be terminated, and that her attorney be awarded double attorney fees in recognition of the contingent nature of representing an injured worker in her situation.

21.
In the hearing and in its brief, the employer argued the medical opinions of Drs. Hooker and McCormack, as well as several other physicians, indicate the employee can be retrained and would benefit from retraining.  It argued she has already completed 6.5 months of her plan.  Although there are some impediments to the employee’s reemployment plan, with some medical attention the employee should be able to return and complete it.  The employer requested the reemployment process continue.  The employer argued the employee’s attorney has hourly fees that are high enough to reflect the contingency nature of his work, and the doubling of those fees would be inappropriate. 

22.
The employee’s attorney agreed to withdraw her request for double attorney fees, indicating this issue should not be permitted to cloud the employee’s entitlement to PTD benefits.

23.
The employee filed an Affidavit of Attorney Fees dated March 30, 2010, itemizing work performed on the employee’s petition.
  The employee’s affidavit itemized 22.7 hours of attorney time at $350.00 per hour, totaling $7,945.00; 25.55 hours of paralegal assistant time at $150.00 per hour, totaling $3,832.50; and other legal costs totaling $469.83.
  In the Affidavit the employee requested the Board to consider the contingency factor of representing injured workers, in accord with the Alaska Supreme Court ruling in Wise Mechanical Contractors v. Bignell,
 and to award double the itemized attorney fees.
  At the hearing, the employee filed a Supplemental Affidavit of Fees, itemizing an additional 10.8 hours of attorney time totaling $3,780.00, and 5.5 hours of paralegal assistant time totaling $850.00.
  The Supplemental Affidavit of Fees indicates it does not cover the time of the employee’s counsel spent in hearing or travel for the hearing.
  The hearing lasted approximately three hours.
PRINCIPLES OF LAW

AS 23.30.180(a) PERMANENT TOTAL DISABILITY provides, in part: 

In case of total disability adjudged to be permanent 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the total disability…. [P]ermanent total disability is determined in accordance with the facts. 

In Sulkosky v. Morrison-Knudsen, the Alaska Supreme Court held that in a claim for PTD benefits, the employee must prove that there is not "regularly and continuously available work in the area suited to the [employee's] capabilities," that he is at best "an 'odd lot' worker."
  The term "oddlot," is explained in Hewing v. Peter Kiewit & Sons
 by citation to Justice William Cardozo's opinion in Jordan v. Decorative Co. (cite omitted).  "He is the 'odd lot' man, the 'nondescript in the labor market.'  Work if he gets it, is likely to be casual and intermittent. . . . Rebuff, if suffered, might reasonably be ascribed to the narrow opportunities that await the sick and halt. (Footnote and citations omitted).
  In J.B. Warrack v. Roan, the Court held total disability is work injury-related inability to perform services other than those which are so limited in quality, dependability or quantity that a reasonably stable market for them does not exist.

In order to determine whether regular and continuous work is available "suited to [the employee's] capabilities," the Board must consider the factors identified by the Alaska Supreme Court in Hewing.  The factors to be considered "include not only the extent of the injury, but also age, education, employment available in the area for persons with the capabilities in question, and intentions as to employment in the future."
  Applying the factors outlined in Hewing, Roan and Sulkosky, the Board must determine whether the employee has the physical abilities and vocational skills necessary to work in jobs that are regularly and continuously available.   

In Leigh v. Seekins Ford,
the Alaska Supreme Court recently reiterated this standard, holding:

In defining permanent total disability, Alaska has adopted the “odd-lot” doctrine, which states that “total disability may be found in the case of workers who, while not altogether incapacitated for work, are so handicapped that they will not be employed regularly in any well-known branch of the labor market” (footnote omitted)….

Leigh also argues that Seekins Ford failed to rebut the presumption of compensability because it did not present sufficient evidence that jobs were actually available to him. Our cases have not required employers to show job availability to satisfy the statute. … Instead, the proper focus must remain on whether the employer has presented substantial evidence that there are jobs reasonably available in the relevant labor market that the employee could realistically obtain and holdFN28….

[FN28. Accord Carlisle, 227 F.3d at 941 (requiring employer to show that “there were jobs Carlisle was capable of performing” and that “those jobs were reasonably available in the community in which Carlisle was able to compete and whether they could realistically be secured”). The United States Court of Appeals for the Fifth Circuit has also stated that: 

Job availability should incorporate the answer to two questions. (1) Considering the claimant's age, background, etc., what can the claimant physically and mentally do following his injury, that is, what types of jobs is he capable of being trained to do? (2) Within this category of jobs that the claimant is reasonably capable of performing, are there jobs reasonably available in the community for which the claimant is able to compete and which he could realistically and likely secure.] 
In Underwater Construction v. Shirley,
 the Alaska Supreme Court held once PTD benefits are awarded by the Board, a party does not have authority to unilaterally change those benefits, but must petition the Board to consider a change in status: 

. . . The Board erred in concluding that an employer or insurer has the unilateral authority to modify or terminate an employee's benefits, or to change an injured worker's status. Further, the Board erred in refusing to make an express award of PTD benefits to Shirley. Contrary to the Board's view, such an award was important to Shirley because it would have made it more difficult for Industrial Indemnity to change his status at a later time.

Alaska Statute 23.30.150-170, entitled “Payment of Compensation,” outline the manner by which compensation payments are to be made. Compensation is payable “without an award, except where liability to pay compensation is controverted by the employer.” AS 23.30.155(a). If payment of compensation is controverted, the employee is entitled to a hearing and a compensation order “rejecting the claim or making the award.” AS 23.30.110 (e). If an award is made, then compensation is “payable under the terms of an award.” AS 23.30.155 (f). (Footnotes omitted).
If an employer wishes to modify or terminate payments, it is required to “notify the Board and the employee of the nature and substance” of the change within twenty-eight days. FN5  8 Administrative Code (AAC) 45.136 (1991). More importantly, an employer seeking to modify or terminate payments made under a Board order must first seek the approval of the Board. The statute provides: “Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, ... the board may ... review a compensation case under the procedure prescribed in respect of claims in AS 23.30.110.”  AS 23.30.130(a). The applicable regulation further clarifies the requirements which must be met before an award can be modified on the basis of a change in conditions: “A petition for a rehearing or modification based upon change of conditions must set out specifically and in detail the history of the claim from the date of the injury to the date of filing of the petition and the nature of the change of conditions.” 8 AAC 45.150(c).

[FN5
 The statute also provides the Board with the authority to intervene if an employer decides to modify or terminate benefits: “The Board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been [modified or terminated] ... hold the hearings, and take the further action which it considers will properly protect the rights of all parties. AS 23.30.155 (h).’] 

The above statutory and regulatory provisions indicate that an employer or insurer does not “have the authority to change an injured worker's pay status when the evidence in a given claim warrants a change.” If payments are being made pursuant to a Board order, the employer or insurer must petition the Board for rehearing or modification of its order on the basis of “a change in conditions.” AS 23.30.130(a). This conclusion explains why Shirley requested an express award of PTD benefits, and why Industrial Indemnity opposed such an award. Such an award would make it more difficult for Industrial Indemnity to modify or terminate the payment of benefits at a later date.

AS 23.30.120(a) PRESUMPTIONS reads, in part:  
In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . .  
The Alaska Supreme Court in Meek v. Unocal Corp held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute,"
 and held the presumption of compensability under AS 23.30.120(a) specifically applies to claims for PTD benefits.
  Also, a substantial aggravation of an otherwise unrelated condition imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
   The presumption attaches if the employee makes a minimal showing of a preliminary link between the claimed treatment and employment.
  Once the presumption attaches, substantial evidence must be produced showing the claimed benefits are not due for the work-related injury.
  “Substantial evidence” is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.
 Merely showing another cause of the disability does not, in itself, rebut the compensability of the claim against an employer.
  Once substantial evidence shows the claimed conditions are not work-related, the presumption drops out, and the employee must prove all elements of the case by a preponderance of the evidence.
  

AS 23.30.041 REHABILITATION AND REEMPLOYMENT OF INJURED WORKERS, in part provides:

(k)
... An employee may not be considered permanently totally disabled so long as the employee is involved in the rehabilitation process under this chapter….

Under AS 23.30.041(e) and (g), participation in the rehabilitation and reemployment process is voluntary, and contingent upon the employee’s consent.

AS 23.30.135(a) provides, in part:


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.155(h) provides, in part:

The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended .  .  . make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

 AS 23.30.145 ATTORNEY FEES provides, in part:

(b)
If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

Under AS 23.30.260, the employee’s attorney may receive fees in respect to the claim only with Board approval.  

The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell
 held attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.  The Court in Bignell required the consideration of a "contingency factor" in awarding fees to employee's attorneys in workers' compensation cases, recognizing these attorneys only receive fee awards when they prevail on the merits of the claim.  To compensate for this, in Bignell the Court awarded double the attorney fee.
  The Bignell case specifically dealt with attorney's fees at the appellate level, but the underlying rationale applies to our cases, and the Board has previously applied the Court's ruling in Bignell by doubling a claimant counsel’s hourly rate as a reasonable attorney fee.
  In Bignell the Court instructed the Board to consider the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services obtained, when determining reasonable attorney fees for the successful prosecution of a claim.
    

ANALYSIS

I.
PERMANENT TOTAL DISABILITY 

Here, the employee is claiming PTD benefits under AS 23.30.180.  The Board determined the employee was permanently totally disabled in its May 31, 2005 decision, AWCB Decision No. 05-0148, and awarded PTD benefits.  The employer asked the Board to determine the employee was not permanently totally disabled in its Answer of December 14, 2009.  Nonetheless, at the hearing the employer agreed the employee is entitled to PTD benefits; it continues to pay those benefits, and it has not petitioned to terminate those benefits.  Under the Alaska Supreme Court’s ruling in Underwater Construction v. Shirley,
 the Board’s 2005 decision and order is binding: the employee is permanently totally disabled, and the employer is required to pay PTD benefits until it petitions for, and secures, a Board order reversing that entitlement.
Nevertheless, re-examining the record of this case shows that all the employee’s treating physicians and the SIME physicians considered the employee to have suffered a closed head injury during her work accident, which has produced cognitive impairment interfering with her ability to return to her work as a Health Aid.
  The reports and testimony of Ms. Cortis and Ms. Nero indicate the employee is at present not able to work in the labor market, and even with retraining will be only able to work limited hours, in non-competitive, structured employment, with the assistance of a job coach.  This is sufficient evidence to raise the presumption of compensability for the employee’s request for PTD benefits.

The reports of Drs. McCormack, Hooker, and Holm indicate the employee can undergo vocational rehabilitation.  These opinions do not specifically indicate the employee will have the physical abilities and vocational skills necessary to work in jobs that are regularly and continuously available.
  Accordingly, in accord with the Court’s rationale in Leigh,
 the Board finds these opinions do not provide substantial evidence to rebut the presumption of compensability at AS 23.30.120(a).
  However, assuming these opinions would rebut the presumption, the Board finds the preponderance of the evidence in the record show the employee is permanently, totally disabled from her work.
   

Based on the preponderance of the evidence available in the record, especially the opinions of Ms. Nero, Ms. Cortis, and Dr. O’Neill, the Board finds even with reemployment training the employee’s work will be, at best, limited to a structured, supported, non-competitive environment, with the services of a mentoring job coach, for very limited hours.  The Board finds the employee suffers work injury-related inability to perform services other than those which are so limited in quality, dependability or quantity that a reasonably stable market for them does not exist.
  Based on the available record, the employee cannot be expected, even with retraining, to have the abilities and vocational skills necessary to work in jobs that are regularly and continuously available in the labor market.
   

II.
REHABILITATION AND REEMPLOYMENT PROCESS
The employee requests termination of reemployment benefits under AS 23.30.041.  As noted above, participation in the rehabilitation and reemployment process is voluntary, and contingent upon the employee’s consent.  In the hearing, the employee specifically asked for these benefits to be stopped, at least temporarily.  The employee has withdrawn consent and cannot be compelled to continue in the reemployment process involuntarily.  Accordingly, the reemployment process must stop.  

Additionally, the Board determined the employee permanently totally disabled in its May 15, 2005 decision, and has reaffirmed that finding in this decision.  AS 23.30.041(k) specifically provides an employee may not be considered permanently totally disabled so long as the employee is involved in the reemployment and rehabilitation process.  The Board does consider the employee permanently totally disabled, and must regard participation in the reemployment process under ASA 23.30.041 as inconsistent with this determination.  To give effect to its findings, the Board must order termination of the reemployment process under AS 23.30.041.

Nevertheless, there is nothing in the law that prohibits an employer from voluntarily providing benefits or assistance which does not interfere with benefits due to an injured worker under the Alaska Workers’ Compensation Act. Under AS 23.30.135(a) and AS 23.30.155(h), the Board has the broad responsibility, and the broad authority, to proceed in a way to “best ascertain” and “best protect” the rights of the parties under all provisions of the Alaska Workers’ Compensation Act.
  The Board also applies AS 23.30.130 to determinations affecting reemployment benefits and vocational status.
  If, in the future the parties agree to proceed with a form of vocational assistance or retraining, the Board will be open to considering a petition.  In light of the cognitive impact of the employee’s injury, such a consideration would be greatly assisted by participation of counsel on her behalf.

III.
ATTORNEY FEES AND LEGAL COSTS 

AS 23.30.145(b) provides:

If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

Under AS 23.30.260 the employee’s attorney may receive fees in respect to the claim only with the Board’s approval.  In the instant case, the employee secured counsel in the successful prosecution of her petition for an order of PTD benefits over the resistance of the employer.
  The employee seeks an award of attorney's fee and legal costs under AS 23.30.145(b).
  

The employer objected to the request for doubling the itemized fees under Bignell, and the employee withdrew this claim.  Because the request was withdrawn, this issue will not be addressed.  The employer did not object to the hourly rate or itemization of time expended on behalf of the employee.

Subsection .145(b) requires the award of attorney fees and costs to be reasonable. The Court in Bignell
 held that attorney fee awards must be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.  The Board must consider the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services obtained, when determining reasonable attorney fees for successful prosecution of claims.
    

In light of these factors, the Board examined the record of this case. The employee filed affidavits of attorney fees and costs which, supplemented by the hearing time, itemizes 33.5 hours of attorney time, at $350.00 per hour; and 31.05 hours of paralegal assistant time at $150.00 per hour.
  The employee’s counsel spent approximately 3 hours in the hearing on April 8, 2010.  This yields a total of $12,775.00 in attorney fees, $4,657.50 in paralegal assistant costs, and $963.66 in other legal costs.  

The claimed hourly rate is within the range of fees previously awarded to experienced employees’ counsel,
 based on expertise and years of experience.  Having considered the nature, length, and complexity of the services performed, the resistance of the employer, and the benefits resulting to the employee from the services obtained, the Board finds the total claimed attorney fees and legal costs are reasonable for the successful prosecution of this case. 

The employee’s Supplemental Affidavit of Fees indicated it did not cover hearing time or hearing transportation time.  This order incorporates hearing time, but does not attempt to determine transportation time.  The Board will retain jurisdiction over this issue for 30 days following the issuance of this decision, if the employee wishes to submit an additional affidavit and the employer wishes to respond to any additional affidavit

CONCLUSIONS OF LAW

1.
The employee is permanently totally disabled, and entitled to ongoing PTD benefits under AS 23.30.180.

2.
The employee has withdrawn consent for retraining, and remains permanently totally disabled, accordingly the employee is not in the rehabilitation process, and reemployment benefits under AS 23.30.041 must be terminated.  Under AS 23.30.135(a), AS 23.30.155(h), and AS 23.30.041, the Board retains jurisdiction over this issue under the terms of this decision.

3.
The employee is entitled to $12,775.00 in attorney fees, $4,657.50 in paralegal assistant costs, and $469.83 in other legal costs, under AS 23.30.145(b).  Jurisdiction is retained over attorney fees and legal costs for transportation to the hearing.
ORDER

1.
The employer shall provide the employee ongoing PTD benefits, under AS 23.30.180, as discussed in this decision.

2.
The employer shall terminate reemployment benefits under AS 23.30.041.  The Board retains jurisdiction over this issue in accord with the terms of this decision.

3.
The employer shall pay the employee $12,775.00 in attorney fees, $4,657.50 in paralegal assistant costs, and $469.83 in other legal costs, under AS 23.30.145(b). The Board retains jurisdiction over this issue for 30 days as discussed in this decision.


Dated at Fairbanks, Alaska this 30 day of April, 2010.







ALASKA WORKERS' COMPENSATION BOARD







/s/____________________________                                






William Walters, Designated Chairman







/s/____________________________                                






Jeff Bizzarro, Member







Not available for signature__________                                






Linda F. Hutchings, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Workers’ Compensation Appeals Commission.  If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of EVELYN A. KEITH employee / petitioner; v. NORTON SOUND HEALTH CORPORATION, employer; ACE PROPERTY & CASUALTY INSURANCE CO., insurer / respondents; Case No. 200017688; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on April 30 , 2010.
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Maureen I. Johnson, Admin. Clerk II
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