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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	WAYNE MONTA, 

                                               Employee, 

                                               Applicant,

                                               v. 

OCEAN BEAUTY SEAFOODS,

                                               Employer,

                                               and 

LIBERTY NORTHWEST INSURANCE

CORPORATION,

                                               Insurer,  

                                               Defendants
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)
	        FINAL  DECISION AND ORDER

        AWCB Case No.  200315685

        AWCB Decision No.  10-0083 

         Filed with AWCB Anchorage, Alaska

         on May 12, 2010


The employee’s claim for workers’ compensation benefits was heard by the Alaska Workers’ Compensation Board (Board) on April 28, 2010, in Anchorage, Alaska.  Attorney Chancy Croft appeared on behalf of Wayne Monta (Claimant).  Attorney Darryl Jacquot appeared on behalf of the employer and insurer Liberty Northwest Insurance Corporation (collectively, Employer).  Claimant testified in person at the hearing.  Testifying telephonically on Claimant’s behalf were James L. Reus, MD, Marc Mitnick, MD, and Gail Gilligan.  Richard M. Kremer, MD, testified telephonically for Employer.  The record closed at the hearing’s conclusion on April 28, 2010.

ISSUES

Claimant contends his disability and need for medical care in 2008 was the result of his 2003 work injury, and he is entitled to medical and time loss benefits under the Alaska Workers’ Compensation Act (Act).  Employer contends the 2003 work injury fully resolved and was not a factor in Claimant’s disability and need for medical treatment arising in 2008, which were instead caused by a pre-existing chronic venous insufficiency (CVI).  Employer, by stipulation of the parties, including 2008 insurer GAB Robins North America, Inc., agreed it would not assert a last injurious exposure defense, nor any defense that might tend to suggest Claimant’s disability and need for medical treatment in 2008 was related to a 2008 reported work injury.  Employer further contends Claimant’s 2008 disability and need for medical care should be found non-compensable because he failed to mitigate his damages

1.
  Was the 2003 work injury a substantial factor in Claimant’s disability and need for medical care in 2008?

2.
Is Claimant entitled to medical benefits for medical treatment he received for recurrence of the malleolar ulcer on or about July, 2008, including vascular surgery?

3.
Is Claimant entitled to temporary total disability benefits (TTD) from December 22, 2008, through March 2, 2009?

4.
Is Claimant entitled to his travel costs to attend the April 28, 2010, board hearing?

3.
Is Claimant entitled to an award of attorney fees and costs?

FINDINGS OF FACT

Evaluation of the record as a whole establishes the following facts by a preponderance of the evidence: 


1.     Claimant began working for Employer as a seasonal machinist at its Alaska fish processing plants in 1978.  He continued working for Employer “on and off” for 30 years, and worked for Employer as recently as the 2001 through 2008 fishing seasons.  (Claimant testimony; Employer Hearing Brief at 2).  Claimant was the plant’s “First Machinist,” in charge of keeping the fish processing equipment operational, according to Patricia “Gail” Gilligan, Employer’s Quality Assurance Manager at its Naknek, Alaska facility where Claimant was working in 2008.  Ms. Gilligan testified Claimant essentially “runs the entire cannery” during the season.  Ms. Gilligan testified credibly Claimant was a very good employee, the most ethical employee she has known, and was never one to complain.  She explained his position as First Machinist required him to work shifts of from 3:00 or 4:00 a.m. until 1:00 a.m. the following day, for a month.  She testified during the height of the  fishing season, a period of 43 days, the cannery operated non-stop.  During those periods Claimant could not leave the shop floor, and napped in a chair in the shop.


 2.
On August 8, 2003, while working at Employer’s cannery in Kodiak, Alaska, Claimant sustained a left ankle laceration from an unrounded corner on a metal beam,  improvised to elevate a salmon header/gutter machine, which sliced through his work boot and into his left ankle area.   He put a band-aid on the wound and kept working.   (Claimant testimony; Report of Injury).  
 


3.
On September 8, 2003, when the wound was not healing properly, Claimant was seen at Kodiak Island Medical Associates.  The attending physician’s assistant (PA-C) Greg Mete noted Claimant reporting a history of varicose veins his personal physician told him resulted from constant kneeling on his left knee for work duties as a “fabricator.”  The PA noted Claimant had been working for Employer 18-19 hour days, seven days a week, since May.  The PA described the wound as “approximately a silver dollar size ulcer with black charred scaling in the middle,” with “surrounding erythema.”
  The PA diagnosed Claimant with stasis dermatitis and referred him to Providence Rehabilitation for debridement of the wound.  He explained to Claimant he needed to be off his leg for it to heal, and treatment included elevating the leg.  He told Claimant his smoking played a role in the poor healing of the ulceration, and he should begin developing strategies to quit smoking.  Claimant stated he would be giving his company notice and would return to his home of record for further follow-up care.  (Office Note, PA-C Greg Mete, September 8, 2003).


4.
On September 9, 2003, Claimant’s left ankle area wound, measuring at 2 x 3 cm, was cleaned in a Betadine whirlpool bath, and debrided at Providence Rehabilitation in Kodiak.  A Proform wound compression management system was applied.  (Rehabilitative Therapy Note, September 9, 2003).


5.         On September 11, 2003, Claimant returned for follow-up examination with PA-C Mete, who applied a Telfa dressing and Coflex wrap.  (Office Note, September 11, 2003).


6.
On September 12, 2003, Claimant returned for further wound therapy and a compressive wound dressing change.  (Daily Visit Note, September 12, 2003).  He also  completed his portion of the Report of Injury (ROI).  Employer completed its portion of the ROI on September 16, 2003.  This incident was assigned AWCB No. 200315685.  Claimant continued working until his return home to Washington state shortly thereafter.  (2003 Report of Injury, signed by Claimant, September 12, 2003).

7.
On September 22, 2003, in Washington, Claimant sought medical care from David F. J. Tollefson, MD, a general and vascular surgeon.  Dr. Tollefson noted Claimant reporting varicose veins of his left lower extremity for over two years, no history of deep venous thrombosis, nor family history of varicose veins.  (New Patient Evaluation, September 22, 2003).   Dr. Tollefson described the wound as 1 x 1 cm in size, with some surrounding hyperpigmented areas, some varicosities down to and near the ulceration, and some mild edema of the left lower extremity.  No irregularities were noted in Claimant’s right lower extremity. Dr. Tollefson’s impression was venous ulcer, left lower extremity; varicose veins, left lower extremity; tobacco use.  Dr. Tollefson opined the ulceration was traumatically caused, and its delay in healing was the result of venous hypertension in Claimant’s left lower extremity.  He recommended use of (1) compressive socks or Ace wraps to keep the wound compressed when upright to promote healing, and (2) to keep the leg elevated whenever possible.  He also referred Claimant for venous duplex imaging of the left lower extremity.  (New Patient Note, Dr. Tollefson, September 22, 2003).

8.
On October 8, 2003, Claimant returned to Dr. Tollefson for follow-up.  Dr. Tollefson noted the wound was beginning to heal.  Review of the duplex imaging showed no venous thrombosis in the left lower extremity, although some minimal to mild reflex in the deep venous system and left greater saphenous vein at the saphenofemoral junction was evident.   He advised Claimant to (1) continue wearing support stockings and (2) quit smoking.  They also discussed post-healing ulcer treatment options, including removal of varicose veins and ligation, and division of the left greater saphenous vein at the saphenofemoral junction to help preclude recurrent breakdown of the skin.  (Office Note, Dr. Tollefson, October 8, 2003).  This office note corroborates Claimant’s credible testimony Dr. Tollefson offered him two approaches to caring for the ulceration:  conservative treatment consisting of staying off his feet until the ulcer healed, compression stockings, and smoking cessation, or surgery.  At that time Claimant elected the conservative treatment option.  (Claimant testimony).

9.
Claimant did not return to work until the 2004 season, where he was stationed at its Naknek, Alaska fish processing plant.  On June 14, 2004, he went to Camai Community Clinic reporting having struck his leg at work, opening a wound, and an infection in his left lower leg since August 10, 2003.  Claimant was seen by PA-C Michael Yager, who cleaned the wound, measured at 9 x 6.5 cm, applied the topical antibiotic Neosporin, dressed and bandaged it, prescribed 14 days of the antibiotic Cephalexin, and released Claimant to regular work, without limitations, with follow-up in two weeks.  His diagnosis was “venous stasis ulcer/ abrasion due to trauma at work.” (Physician Record, Camai Community Clinic, June 14, 2004).  


10.
Claimant returned to the Clinic on July 1, 2004.  PA-C Yager noted the ulcer had decreased in size.  He treated the wound, applied the antibiotic ointment Bacitracin, and prescribed 14 days of another antibiotic, Ciproflaxin, as well as Tylenol with codeine for pain. The PA-C noted Claimant was leaving Naknek on July 28 for surgical treatment of the wound.  He again released Claimant to work without limitations.  (Camai Community Clinic PC Ambulatory Encounter Record, July 1, 2004; Physician Report, July 2, 2004).  Claimant returned to the Clinic on at least one more occasion before leaving Naknek on or about July 28. 

11.
On August 9, 2004, Claimant consulted with general and vascular surgeon, James L. Reus, MD, of Surgical Associates, PLLC, in Olympia,  Washington.  Dr. Reus assessed “Chronic nonhealing ulcer of the left lateral malleolar area,
 consistent with post-traumatic ulcer complicated by chronic venous stasis.”  He opined

I am quite sure the wound is work related and post-traumatic in nature.  It is aggravated by the varicose veins.  If we are ever to get this wound healed, I believe we need to attempt to do everything we can to minimize the venous insufficiency…a vein stripping…would go a long ways towards relieving the venous hypertension and the local tissue hypoxemia…Certainly, the injury is work-related and without the injury, we probably would not have any ulcer whatsoever.  In that sense, I do believe the varicosities are aggravating a work-related injury and as part of the treatment of the work-related injury, the varicosities need to be treated.

(New Patient Evaluation, Dr. James L. Reus, August 9, 2004)(emphasis added).

12.
On August 13, 2004, Dr. Reus debrided the ulcer.  Pre and post-operative diagnoses were “Posttraumatic chronic stasis ulcer of the left ankle above the medial malleolus.”  (Operative Report, August 13, 2004).


13.
On September 7, 2004, Dr. Reus performed a stripping of the greater saphenous vein and multiple secondary accessory veins.  Pre and post-operative diagnoses were “Traumatic and chronic venous stasis ulcer of the left lower extremity.”  (Operative Report, September 7, 2004). 



14.     At a September 13, 2004, follow-up, Dr. Reus opined Claimant could return to work by the end of October.


15.     On September 20, 2004, Dr. Reus reported Claimant’s chronic wound is “virtually 100% epithelialized.”
  He instructed Claimant “to use a support stocking whenever he is up and about.”  (Office Note, September 20, 2004).


16.     On September 21, 2004, Dr. Reus opined Claimant was not yet medically stable, and would sustain a permanent impairment.


17.
     On October 20, 2004, Dr. Reus opined the ulcer site is “100% re-epithelialized and no longer tender.”  He advised Claimant of (1) the importance of using support stockings, and (2) to avoid standing for long periods of time.  Dr. Reus noted “He understands that at work, if he is standing for a long period of time, he needs to do toe-ups intermittently to improve perfusion back to the heart and also on breaks, and whenever possible, elevate legs higher than the heart.  He will wear support stockings religiously.”  Dr. Reus provided him with a prescription for knee high support stockings, 3 pairs per year.  He opined Claimant could return to his previous employment and maintain wound closure, by November 1, 2004.  (Office Note, October 20, 2004).


18.
 On October 26, 2004, at the request of the Employer, Claimant was seen by Esmond Braun, MD, general surgeon, for an employer’s medical evaluation (EME).  On physical examination Dr. Braun noted a 16 x 8 cm healed ulceration with pigmentation above the left medial malleolus, surgical incisions all well-healed, and no visible or palpable varicose veins on either extremity.  Dr. Braun noted Claimant was wearing the prescribed support hose on his left leg.  He described Claimant as “very forthcoming and decidedly interested in returning to his work duties.”  (EME Report, Esmond Braun, MD, October 26, 2004).  


19.
Dr. Braun diagnosed chronic venous insufficiency, left leg and healed stasis ulcer left medial ankle.  He opined Claimant had achieved medical stability since the work injury of August 8, 2003, and subsequent surgery, had returned to pre-injury status although his pre-existing venous insufficiency continued, and sustained no permanent impairment.  He noted Claimant’s venous insufficiency required a lifetime of venous hygiene requiring (1) support hose, (2) periodic elevation of the extremity, (3) “and certainly avoidance of trauma.”  He opined the work injury and ulceration caused no permanent change in Claimant’s pre-existing condition, and his only work restriction was “avoiding injury.” (id.)  The insurer, Liberty Northwest, accepted compensability of the claim, and paid medical benefits, and TTD from August 9, 2004 through November 21, 2004, at a weekly rate of $786.47.  (Compensation Report, December 2, 2004).  Claimant returned to Employer for the 2005, 2006, and 2007 fishing seasons, without injury.  While he experienced intermittent ulceration flare-ups between 2004 and 2008, Claimant testified credibly, he would elevate his feet.  He reduced his smoking from one to a half pack per day. (Claimant testimony).  Claimant’s hearing testimony was equally credible with respect to, among other areas of his testimony, the work he performed for Employer, the mechanisms of injury in 2003 and 2008, the intermittent reoccurrence of venous stasis ulcer after the 2003 injury, his attention to his medical care, and the delay in obtaining approval for the recommended surgery in 2008 when the Employer, through its insurers, could not locate the records from the 2003 claim. 


20.  
On or about July 3, 2008, Claimant was re-injured while working as a machinist at Employer’s Naknek, Alaska plant, when, in order to minimize the equipment’s down time, he “slid down” to remove an obstruction from a grinder.  Once the grinder was operational, he climbed out of the pit, removed his boot, and noticed the ulcer on his left lower extremity had re- opened. (Claimant; ROI). Gail Gilligan saw Claimant “rocking” his leg, and observed the swollen left leg and open wound.  She had become aware of the 2003 work injury and ulceration Claimant sustained in Kodiak, when the wound re-opened in Naknek in 2004.  (Gilligan testimony).


21.
On July 8, 2008, Claimant returned to Camai Community Health Clinic.  Although the medical record for that visit is not in the board file, a bill from Camai with an outstanding balance of $341.60, was incurred on that date.  Claimant served the outstanding bill on counsel for both insurers on June 3, 2009.  (Affidavit of Service, Jami Gartner, June 3, 2009).


22.
On August 1, 2008, Claimant returned to Surgical Associates in Olympia, Washington.  He was seen by Kevin D. Robinson, MD, an associate of Dr. Reus.  Dr. Robinson noted Claimant reporting new breakdown and chronic pain in the malleolar region of his left lower extremity.  On physical examination, Dr. Robinson noted medial malleolar venous ulcerations in the left lower extremity with chronic skin changes and secondary varicosities.  With respect to Claimant’s right leg, Dr. Robinson noted the presence of secondary varicosities, but “No skin breakdown or history of ulcers on the right lower extremity.”  Dr. Robinson further noted “claimant wears support hose at all times with Unna boots on an as-needed basis for venous stasis ulcerations.”  He diagnosed chronic venous insufficiency and recurrent venous stasis ulcerations left lower extremity.  He recommended endovenous ablation of Claimant’s lesser saphenous and greater saphenous systems, possible stab phlebectomy, and possible foam sclerotherapy.  A bilateral venous duplex exam reflected mild deep venous insufficiency and severe superficial venous insufficiency on the left lower extremity; mild deep venous insufficiency with moderate to severe superficial insufficiency on the right lower extremity.  (Bilateral Lower Extremity Venous Duplex Exam, August 1, 2008).


23.  
In September, 2008, Ms. Gilligan completed the 2008 Report of Injury form when Claimant’s supervisor failed to do so.  She described the mechanism of injury as “Leg swelled from prolong (sic) standing/hit leg on machinery causing leg to open where prior injury and surgery was.” Ms. Gilligan believed the 2008 injury was related to the 2003 injury.  (Gilligan testimony, 2008 Report of Injury).  Claimant’s supervisor, Ken Reed, instructed the ROI be completed to that effect.  (Claimant testimony).  The 2008 injury was assigned AWCB No. 200816727.  According to Ms. Gilligan and Claimant, there was a delayed transfer of records from the 2003 insurer, Liberty Northwest, to the 2008 insurer, GAB Robins. 


24.
On October 10, 2008, GAB Robins accepted the claim and began paying TTD, beginning July 31, 2008, at the rate of $887.36 per week.  (Compensation Report, October 10, 2008).  The October 10, 2008 Compensation Report was filed with the Division in Juneau, on October 16, 2008.  A 20% penalty was assessed.  (id.)  


25.
On October 21, 2008, Dr. Robinson performed an endovenous ablation of the left greater saphenous and anterior accessory saphenous venous system, and stab phlebectomy of incompetent perforator x1.  (Procedure Note, October 21, 2008).  


26.
On October 23, 2008, Dr. Robinson performed an endovenous ablation of the left lesser saphenous venous system.  (Procedure Note, October 23, 2008).


27.
At an October 27, 2008, follow-up office visit, Dr. Reus admitted Claimant to Providence St. Peter Hospital for IV antibiotics and pain control for severe cellulitis
 in his left leg.  (Office Note, Dr. Reus, October 27, 2008).


28.
On October 31, 2008, Dr. Robinson performed an incision and drainage of Claimant’s left calf abscess, and debridement of the infected greater saphenous vein.  Pre- and post-operative diagnoses were left calf cellulitis and abscess, with septic phlebitis.  (Operative Report, October 31, 2008).  A deep wound culture revealed the infection was Staphylococcus aureus.  (Microbiology Report, November 2, 2008).  Claimant was released on antibiotics, to follow up with Dr. Reus.  The file contains numerous balance due and delinquency notices Claimant has received from Providence St. Peter Hospital for inpatient charges from the October 27, 2008, admit date, totaling $28,816.14.  (Balance Due and Delinquency Notices, 1/19/2009, 2/18/2009, 3/27/2009, 4/27/2009, 5/27/2009, 6/26/2009, 11/02/2009, 11/23/2009).  Copies of these bills were served upon counsel for both GAB Robins and Liberty Northwest on June 3, 2009, and July 22, 2009.  (Affidavit of Service, Jami Garner, June 3, 2009, July 22, 2009).  A copy of the bill from PAC LAB for the October 27, 2008, culture, totaling $179.91, remained outstanding and was served on counsel for both insurers on July 22, 2009.  (Affidavit of Service, Jami Gartner, July 22, 2009).  The outstanding bill from Surgical Associates PLLC for services during this period, but reflecting some payments made by Claimant personally, totaled $17,818.17, and was served upon counsel for both insurers on June 3, 2009.  (Affidavit of Service, Jami Garner, June 3, 2009).  The three outstanding bills of record total $46,814.22.  The difference between this sum, and the sum Claimant contends remains outstanding for medical care following the 2008 incident, $56,975.91, was not explained.


29.
Claimant followed up with Dr. Reus in November and December, 2008.  On November 17, 2008, Dr. Reus noted two incisions still open.  He instructed Claimant not to travel or sit in a car until the wounds were healed. On December 8, 2008, he noted only one minor spot had not yet re-epithelialized.  He advised Claimant to follow up in three months, at which time he would assess Claimant’s function, and determine whether he could be released to return to Alaska for the spring fishing season.  (Office Notes, November 7, 17, December 8, 2008).


30.
At the request of Insurer GAB Robins, on December 10, 2008, orthopedic surgeon John Ballard, MD, performed a records review for an employer’s medical evaluation (EME).  In his report Dr. Ballard misstated Dr. Reus’ August 9, 2004, typed chart note, reporting Dr. Reus as stating:  “I am not sure the wound is work-related, post traumatic in nature…” (EME Report, December 10, 2008 at 2).  Dr. Reus’ typed chart note, which Dr. Ballard reported as reflecting uncertainty on Dr. Reus’ part as to causation, stated precisely the opposite of what Dr. Ballard reported.  Rather than exhibiting uncertainty, Dr. Reus wrote:

I am quite sure the wound is work related and post-traumatic in nature.  …Certainly, the injury is work-related and without the injury, we probably would not have any ulcer whatsoever… (Compare EME Report at 2 with Dr. Reus’ New Patient Evaluation, August 9, 2004)(emphasis added). 

Responding to the employer’s questions, Dr. Ballard diagnosed Claimant’s then current condition as “chronic lower extremity ulcer,” with “history of cellulitis, left chronic venous stasis, and chronic superficial thrombophlebitis.”  (id. at 5).  Dr. Ballard, an orthopedic, not a vascular surgeon, opined the substantial cause of Claimant’s “leg swelling” and “difficulty healing” is his chronic superficial thrombophlebitis and chronic venous insufficiency (CVI).  He opined CVI causes venous stasis ulcers to occur with or without trauma, and without CVI, “there would be no ‘injury’ or incident that occurred at work.”  (id. at 5).  Dr. Ballard opined Claimant’s July 3, 2008 work exposure was “not the substantial cause of his need for treatment and claimed disability associated with his left leg,” but that his “leg condition is secondary to a history of a chronic ulcer dating back at least to 2004, along with a history of chronic venous insufficiency and recurrent venous stasis ulcerations.”  (id. at 6). He opined Claimant was then medically stable, and had reached medical stability “six weeks after his [July 3, 2008] report of injury.”  (id. at 7).  He noted Claimant was returned to his pre-injury status, reporting the “‘injury’ was simply standing and causing his leg to swell, which is really not an injury in and of itself. The swelling was due to his non work-related condition of chronic venous insufficiency and predisposition to ulcers.” (id.).  Dr. Ballard was not asked and thus answered no questions relative to Claimant’s 2003 work injury, and offered no opinion on the origin of Claimant’s “predisposition to ulcers.”  Dr. Ballard opined Claimant suffered no permanent impairment relative to “the supposed on the job injury of July 3, 2008,” and no further treatment is reasonable or necessary, nor any physical restrictions imposed as a result of the July 3, 2008 “injury.” (id. at 8-9).  Based on Dr. Ballard’s EME Report, on December 24, 2008, Insurer GAB Robins controverted all benefits, sending a copy of the Controversion to Surgical Associates as well as the board.  (Controversion Notice, filed December 24, 2008).  TTD payments ceased effective December 22, 2008.  (Compensation Report, December 22, 2008).  The outstanding balance due  Providence St. Peter Hospital for service date October 27, 2008, was $28,816.14.   (Second Past Due Notice, Providence St. Peter Hospital, 6/26/2009).  The outstanding balance due Surgical Associates at that time was $17,818.17.  (Surgical Associates accounting statement run 3/24/2009, Affidavit of Service, Jami Gartner, June 3, 2009).


31.
On January 19, 2009, a representative from Surgical Associates wrote the GAB Robins adjuster pointing out Dr. Ballard’s error in quoting from Dr. Reus’ typed medical records, and reiterating Dr. Reus’ medical record states “I am quite sure the wound is work related and post-traumatic in nature” (emphasis in original), not, as Dr. Ballard reported, “I am not sure the wound is work related, post-traumatic in nature.”  (Letter from Carolyn Fuller to Mary Garcia, January 19, 2009).  


32.
On February 12, 2009, Claimant filed a Workers’ Compensation Claim (WCC) under AWCB Case No. 200816727, indicating the date of injury as July 3, 2008, identifying GAB Robins as the insurer/adjuster, noting cuts to his left leg on machinery in 2003 and 2008, and stating “long hours causing edema cut leg on machine at work causing [i]nfection.”  Describing his reason for filing the WCC, Claimant wrote:  “The controversion is false because …GAB Robins…and Dr. Ballard misquote Dr. Rues’s (sic) notes.”  The Claim sought TTD from December 22, 2008 and ongoing, medical costs, penalty, interest and unfair and frivolous controversion.  (WCC, February 12, 2009).  Insurer GAB Robins Answered the Complaint denying relief.


33.
On April 9, 2009, Dr. Reus responded to the following questions: (1) “What is Mr. Monta’s diagnosis?” Answer: “Posttraumatic, chronic venous stasis ulcer;” (2) Is it still your opinion that the wound is work related and posttraumatic in nature?” Answer: “Yes;” (2) (sic) “When you treated him in 2008, was it for …a flare up of the 2003 injury [or] a new condition related to the 2008 injury?”  Dr. Reus checked his 2008 treatment of Mr. Monta was for a flare up of the 2003 injury.  (Dr. Reus response, April 9, 2009).


34.
On April 20, 2009, Claimant, now represented by counsel, filed a second WCC, this one under the August 8, 2003, injury, and filed in AWCB Case No. 200315685, noting Liberty Northwest as the insurer/adjuster.  The WCC sought TTD from December 22, 2008 through March 2, 2009, medical costs, and attorney fees and costs.  Insurer Liberty Northwest controverted the claim based on the October 26, 2004 EME report of Esmond Braun, MD, who stated Claimant was returned to pre-injury status in 2004 and no further treatment was necessary; and on the December 10, 2008 EME report of Dr. Ballard, who opined Claimant’s 2008 injury was due to his non work-related condition of CVI and predisposition to ulcers.  (Controversion Notice, May 13, 2009).  In its Answer, Liberty Northwest denied the relief sought, and alleged several affirmative defenses, including the potential applicability of the last injurious exposure rule, and the claim may be barred under AS 23.30.105 and .110.


35.
On May 1, 2009, the 2003 and 2008 WCCs were joined.


36.
On October 1, 2009, at the request of Employer and its insurer Liberty Northwest, Claimant was seen by Richard M. Kremer, MD, a general and vascular surgeon, for a further EME.  Dr. Kremer diagnosed Claimant as follows:


1.  Chronic venous stasis disease, bilateral, left lower extremity worse than right, unrelated to the incident of August 8, 2003.


2.  Status post recurrent venous stasis ulcers over a five-year period of time from 2003 to 2008, left lower extremity, unrelated to the incident of August 8, 2003.


3.  Status post treatment of venous hypertension secondary to venous insufficiency of the deep venous system on the left, unrelated to the incident of August 8, 2003.


4.  Status post treatment of left long saphenous and short saphenous vein insufficiency with radiofrequency ablation and phlebectomy of perforator vessels, unrelated to the incident of August 8, 2003.


5.  Status post trauma resulting in the accepted industrial claim of August 8, 2003, with delayed healing secondary to chronic venous stasis disease, related to the incident of August 8, 2003.


6.  Status post delayed healing of alleged industrial injury of July 3, 2008 secondary to chronic venous stasis disease, unrelated to the incident of August 8, 2003.

In response to written questions from Liberty Northwest, Dr. Kremer opined that while the 2003 work injury may have caused a breakdown of the skin of the left lower extremity, inadequate initial treatment of the wound “may well have prompted the development of a large ulcerated infected area.”  Dr. Kremer noted recurrent ulceration resulted from poor healing inherent in an area afflicted or damaged by chronic venous stasis disease.  (Dr. Kremer EME Report, October 1, 2009, at 10).  He opined the 2003 work injury was neither a substantial factor, nor the substantial cause for the 2008 recurrence of the ulceration, which he opined was caused by Claimant’s preexisting venous disease.  (id. at 10-11).  The only further treatment Dr. Kremer recommended for Claimant was  (1) compression hose, to be worn at all times Claimant is upright; (2) lower extremity exercises to help facilitate blood going back to the heart, and elevate feet above heart whenever possible; and (3) avoid trauma.  (id. at 11).  Finally, Dr. Kremer opined Claimant “should have achieved” medical stability “soon after the August 8, 2003 incident… within a 6-12 week period of time,” and suffered no permanent impairment as a result of the August 8, 2003 work injury.  (id. at 12).


37.
On November 4, 2009, Claimant and Employer, including both 2008 insurer GAB Robins and 2003 insurer Liberty Northwest, stipulated “to dismiss without prejudice the employee’s claim arising out of his July 3, 2008 work injury from the claim against the 2003 employer/insurer.”  They further agreed the 2003 Employer/insurer “will not assert a last injurious exposure defense, nor … any defense that might tend to suggest the employee’s disability and need for medical treatment is related to the 2008 reported work injury.”  (Stipulation to Dismiss the Employee’s July 3, 2008 Claim, Without Prejudice).   The matter proceeded to hearing with Claimant and Employer and Insurer Liberty Northwest, on April 28, 2010.  


38.
Claimant, through counsel, filed an Affidavit and Supplemental Affidavit of Attorney Fees, delineating attorney services at $350.00 per hour for 35.3 hours, exclusive of four hours of hearing time on April 28, 2010.  Including hearing time, Claimant seeks an award of attorney fees totaling $13,755.00.  The Affidavits delineate 50.65 hours of paralegal time at $150.00 per hour, exclusive of hearing time at which counsel’s paralegal assisted, for paralegal services totaling $7,597.50. Other itemized costs, totaling $5,010.00, include expert consultation and testimony fees, postage, copy, courier and telephone charges, and Claimant’s plane and hotel expenses to attend the hearing.  Employer offered no objection to either the time expended or hourly amounts charged for either attorney or paralegal services; and did not object to any of the itemized costs.


39.
Dr. Reus, board certified and a general and vascular surgeon, testified at hearing consistent with his medical records.  He noted the 2003 work injury which lacerated the skin above Claimant’s left ankle was the origin of his repeated ulcerations at that location, including that resulting from the work injury in 2008.  He opined that although the 2003 wound ultimately healed after surgery in 2004, the skin at that location will never return to pre-injury status, as scar tissue is never as strong as original skin tissue, and will be susceptible to repeat ulceration following further trauma.  


40.  
Dr. Reus’ testimony was corroborated by Marc Mitnick, MD, board certified in primary podiatric medicine, and Fellow of the American Professional Wound Care Association, who has treated between 150 and 200 patients suffering from venous stasis ulcers.  Dr. Mitnick testified all wounds healed with scar tissue will always be weaker than normal tissue, thereby enhancing the likelihood of re-injury. Both Dr. Reus and Dr. Mitnick noted the propensity for recurrent ulceration above the ankle, a body location with a proclivity to being “bumped,” and an area with vascular compromise in a person with CVI.  Dr. Reus’ and Dr. Mitnick’s testimony in this respect is at odds with that of Dr. Kremer, who testified that while scar tissue anywhere in the body is weaker than normal tissue, that is not the case with scar tissue in the malleolar, or ankle, region, where Claimant’s recurrent ulceration and resulting scar tissue are located.  Dr. Kremer offered no explanation for this contradistinction, nor reconciled this testimony with his statements that patients with CVI have poor healing in the skin just above the ankle, that poor healing at that site is a common problem due to diminished blood flow to the skin, Claimant’s ulcer was due to the condition of his skin tissue, and the 2003 work injury “may have caused a breakdown of the skin of the left lower extremity in the area of venous stasis disease”(Dr. Kremer Report at 10).  Dr. Kremer was not provided with the 2008 ROI, and his report repeatedly refers to an “alleged” injury in 2008. 


41.
Both Dr. Reus and Dr. Mitnick disputed Dr. Kremer’s opinion the 2008 venous stasis ulcer was caused by Claimant’s CVI, both noting most people suffering CVI do not develop ulcerations.  Dr. Mitnick disputed the assertion venous stasis ulcers erupt without trauma, and opined recurrent venous stasis ulcers require some trauma or irritation, although it can be as slight as scratching an itch or the rubbing of a boot top at the compromised site.  According to his survey of the medical literature, Dr. Mitnick testified, trauma is reported as the precipitating cause of most venous stasis ulcerations, and the recurrence rate of venous stasis ulcers is reported as 26-69%.  In his practice, Dr. Mitnick noted, approximately 40% of his patients suffer a traumatic recurrence of venous stasis ulcer.  


42.
According to both Dr. Reus and Dr. Mitnick, that Claimant suffers CVI in both his left and right lower extremities, yet experiences recurrent ulceration only at the site of the original work injury in 2003, is convincing evidence the recurring ulceration at that site originated from the work injury in 2003.

PRINCIPLES OF LAW

Sec. 23.30.010. Coverage.  (a) Except as provided in (b) of this section, compensation or benefits are payable under this chapter for disability or death or the need for medical treatment of an employee if the disability or death of the employee or the employee’s need for medical treatment arose out of and in the course of the employment.  To establish a presumption under AS 23.30.120(a)(1) that the disability or death or the need for medical treatment arose out of and in the course of the employment, the employee must establish a causal link between the employment and the disability or death or the need for medical treatment.  A presumption may be rebutted by a demonstration of substantial evidence that the death or disability or the need for medical treatment did not arise out of and in the course of the employment. . . .

AS 23.30.095.  Medical treatments, services, and examinations.  (a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to Claimant. However, if the condition requiring the treatment, apparatus, or medicine is a latent one, the two-year period runs from the time the employee has knowledge of the nature of the employee’s disability and its relationship to the employment and after disablement.  It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require. . . . 

The presumption of compensability under AS 23.30.120(a) applies to claims for medical benefits, including continuing care.  Municipality of Anchorage v. Carter, 818 P.2d 661, 664-665 (Alaska 1991).  

New medical treatment resulting from an old work injury entitles a worker to restart the statute of limitations for medical benefits.  AS 23.30.095;  Egemo v. Egemo Constr. Co., 998 P.2d 434, 440 (Alaska 2000).

AS 23.30.0120.  Presumptions.  (a)  In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. 
Under AS 23.30.120, an injured worker is afforded a presumption the benefits he seeks are compensable. The Alaska Supreme Court has held the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute." Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996).  

The board applies a three-step analysis to determine the compensability of a claim.  Carter v. B & B Construction, 199 P.3d 1150, 1155 (Alaska 2008);  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).  First, the claimant must adduce “some,” “minimal,” relevant evidence establishing a “preliminary link” between the disability and employment, or between a work-related injury and the existence of disability, to support the claim. Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987); Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).  The presumption of compensability continues during the course of the claimant’s recovery from the injury and disability.  Olson v. AIC/Martin J.V., 818 P.2d 669, 675 (Alaska 1991).  At this first stage in the analysis witness credibility is not weighed. Resler v. Universal Services Inc., 778 P.2d 1146, 1148-49 (Alaska 1989).    If there exists such relevant evidence at this threshold step, the presumption attaches to the claim.  If the presumption is raised and not rebutted, the employee need produce no further evidence and he prevails solely on the raised but un-rebutted presumption. Williams v. State, 938 P.2d 1065 (Alaska 1997).

 Second, once the preliminary link is established and the presumption has attached to the claim, the burden of production shifts to the employer.  At this second stage the employer is called upon to overcome the presumption by producing “substantial evidence” the claim is insupportable. Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991) (quoting Burgess Construction, 623 P.2d at 316).  See also, Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).   

"Substantial evidence" is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Tolbert v. Alascom, Inc., 973 P.2d 603, 611-612 (Alaska 1999); Miller at 1046.  “It has always been possible to rebut the presumption of compensability by presenting a qualified expert who testifies that, in his or her opinion, the claimant’s work was probably not a substantial cause of the disability.”  Norcon, Inc. v. Alaska Workers’ Compensation Board, 880 P.2d 1051, 1054 (Alaska 1994) citing Big K Grocery v. Gibson, 836 P.2d 941 (Alaska 1992).  If medical experts rule out work-related causes for the injury, then an alternative explanation is not required.  Norcon, 880 P.2d at 1054, citing Childs v. Copper Valley Electric Association, 860 P. 2d 1184, 1189 (Alaska 1993).  

Since the presumption shifts only the burden of production and not the burden of persuasion, the employer’s evidence is viewed in isolation, without regard to any evidence presented by the employee.  Id. at 1055.  Credibility questions and the weight to give the employer’s evidence are deferred until after it is decided if the employer has produced a sufficient quantum of evidence to rebut the presumption the employee is entitled to the relief he seeks. Norcon, Inc. v. Alaska Workers’ Comp. Bd., 880 P.2d 1051 (Alaska 1994); VECO, Inc. v. Wolfer, 693 P.2d 865, 869 (Alaska 1985).

There are two methods for an employer to overcome the presumption of compensability:  (1) present substantial evidence that provides an alternative explanation which, if accepted, would exclude work related factors as a substantial cause of Claimant’s disability; or (2) directly eliminate all reasonable possibilities that work was a factor in causing Claimant’s disabling condition or need for treatment.  Carter v. B & B Construction, 199 P.3d 1150, 1156 (Alaska 2008);  Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991).  Thus, to rebut the presumption, the employer must produce substantial evidence that either (1) non-work-related events alone caused Claimant’s worsened condition, or (2) there was no possibility that employment was a factor in causing the disability.  Deyonge at 96 (citing Wolfer at 72).  

At the third stage in the presumption analysis, if the employer produces substantial evidence to rebut the presumption, the presumption of compensability for the claimed benefit drops out, and the claimant must prove all elements of his case by a preponderance of the evidence.” Koons, 816 P.2d at 1381.  The party with the burden of proving asserted facts by a preponderance of the evidence must "induce a belief" in the mind of the fact-finder that the asserted facts are probably true. Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).

For work injuries occurring prior to the November 7, 2005 effective date of the 2005 amendments to the Alaska Workers’ Compensation Act, a work injury is compensable where the employment is “a substantial factor” in bringing about the disability or need for medical care. Ketchikan Gateway Borough v. Saling, 604 P.2d 590, 597-598 (Alaska 1979).  A work injury is a substantial factor in bringing about the disability or need for medical care if the claimant would not have suffered disability at the same time, in the same way, or to the same degree but for the work injury.  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 532-533 (Alaska 1987).  

A finding disability would not have occurred “but for” employment may be supported not only by a doctor’s testimony.  The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board's “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).  A finding reasonable persons would find employment was a cause of Claimant’s disability and impose liability is, “as are all subjective determinations, the most difficult to support.  However, there is also no reason to suppose Board members who so find are either irrational or arbitrary. That “some reasonable persons may disagree with a subjective conclusion does not necessarily make that conclusion unreasonable” (id.).

“If an earlier compensable injury is a substantial factor contributing to the later injury, then the later injury is compensable.”  Alaska Pacific Assurance Co. v. Turner, 611 P.2d 12, 14 (Alaska 1980) quoting Cook v. Alaska Workers’ Compensation Board, 476 P.2d 29, 35 (Alaska 1970).

A pre-existing condition does not disqualify a claim if the employment aggravates, accelerates or combines with the pre-existing condition to produce the disability for which compensation is sought.”  DeYonge, 1 P.3d 90, 96 (Alaska 2000);  Peek v. SKW/Clinton, 855 P.2d 415, 416 (Alaska 1993); 5 A. Larson & L. Larson, Larson’s Workers’ Compensation Law, § 90.01 (2005).  The presumption of compensability applies to an aggravation or acceleration of a pre-existing condition.  Meek v. Unocal, 914 P.2d 1276 (Alaska 1996).  

It is a fundamental principle in workers’ compensation law that the employer must take the employee “as he finds him.”  Fox v. Alascom, Inc., 718 P.2d 977, 982 (Alaska 1986), citing S.L.W. v. Alaska Workmen’s Compensation Board, 490 P.2d 42, 44 (Alaska 1971); Wilson v. Erickson, 477 P.2d 998, 1000 (Alaska 1970).

AS 23.30.145.  Attorney fees.  … (b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.  

8 AAC 45.180.   Costs and attorney’s fees…(f)  The board will award an applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim. The applicant must file a statement listing each cost claimed, and must file an affidavit stating that the costs are correct and that the costs were incurred in connection with the claim.  The following costs will, in the board’s discretion, be awarded to an applicant:  …


(13)  reasonable travel costs incurred by an applicant to attend a hearing, if the board finds that the applicant’s attendance is necessary;

An award of attorney fees and costs must reflect the contingent nature of workers’ compensation proceedings.  In order that injured workers have competent counsel available to them, attorney fees awarded under AS 23.30.145 are intended to be fully compensatory and reasonable.  Wien Air Alaska v. Arant, 592 P.2d 352, 365-366 (Alaska 1979).  An employee is entitled to full reasonable attorney's fees for services performed with respect to issues on which he prevails.  Williams v. Abood, 53 P.3d 134,147 (Alaska 2002).  When determining reasonable attorney fees and costs for successful prosecution of claims, the nature, length, and complexity of the services performed, the resistance of the employer, and the benefits resulting from the services obtained are considered.

Where credibility is at issue, a claimant’s travel expenses to attend the hearing in person are a reasonable and necessary cost of litigation. Burke v. Houston Nana, LLC, 222 P.3d 851, 863-864 (2010).

AS 23.30.150.  Commencement of compensation.  Compensation may not be allowed for the first three days of the disability, except the benefits provided for in AS 23.30.095; if, however, the injury results in disability of more than 28 days, compensation shall be allowed from the date of the disability.

AS 23.30.155.  Payment of compensation.  (a) Compensation under this chapter shall be paid periodically, promptly, and directly to the person entitled to it, without an award, except where liability to pay compensation is controverted by the employer. . .

(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it…
(p)  An employer shall pay interest on compensation that is not paid when due. 

Interest required under this subsection accrues at the rate specified in AS 09.30.070(a) that is in effect on the date the compensation is due.

8 AAC 45.142. Interest. (a) If compensation is not paid when due, interest must be paid at the rate established in. . . AS 09.30.070(a) for an injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid. If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.

AS 23.30.185. Compensation for temporary total disability.  In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to Claimant during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

 “The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work-connected injury or illness.”  Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974).

A single accident may give rise to multiple periods of disability.  Egemo v. Egemo Constr. Co., 998 P.2d 434, 440.  

AS 23.30.220.  Determination of spendable weekly wage.  (a)  Computation of compensation under this chapter shall be on the basis of an employee’s spendable weekly wage at the time of injury.  An employee’s spendable weekly wage is the employee’s gross weekly earnings minus payroll tax deductions…

AS  23.30.395.  Definitions.  In this chapter,…

. . .


 (10) "disability" means incapacity because of injury to earn the wages which Claimant was receiving at the time of injury in the same or any other employment.” (2003)
   

In 1 Larson’s Workers’ Compensation Law, Chapter 10, at §§ 10.01, 10.02, 10.03, 10.09 and 10.10 (2008 ed.), Professor Larson examines the conduct of the employee with respect to recommended medical treatment, and its effect on compensability:

Scope.  When the primary injury is shown to have arisen out of and in the course of employment, every natural consequence that flows from the injury likewise arises out of the employment, unless it is the result of an independent intervening cause attributable to claimant’s own intentional conduct. 

§10.01…The simplest application of this principle is the rule that all the medical consequences and sequelae that flow from the primary injury are compensable.  The cases illustrating this rule fall into two groups.

§10.02.  The first group, about which there is no legal controversy, comprises the cases in which an initial medical condition itself progresses into complications more serious than the original injury; the added complications are of course compensable.  Thus, if an injury results in phlebitis, and this in turn leads to a …thrombosis, the effects of the thrombosis are compensable.  If the initial injury is followed by the onset of gangrene, necessitating amputation, the amputation is of course a compensable consequence of the injury…

§10.03.  The second group of medical-causation cases comprises the cases in which the existence of the primary compensable injury in some way exacerbates the effects of an independent medical weakness or disease.  The causal sequence in these cases may be more indirect or complex, but as long as the causal connection is in fact present the compensability of the subsequent condition is beyond question…

§10.09 [4].  Fault of Claimant as Intervening Cause.  It is only when we come to cases involving the conduct of the claimant himself…that the possibility of a break in the chain of compensable consequences is encountered…[C]onduct of the employee related to the treatment of a compensable injury would clearly be in the quasi-course-of-employment category and, therefore…should not break the chain of causation unless it amounted to an intentional violation of an express or implied prohibition…

§10.09 [6].  Negligence of Claimant in Self-Treatment.  If the fault of the employee consists in nothing more grave than simple negligence in attempting to apply home remedies, as a result of which the injury becomes worse, compensation has been awarded.

§10.10. Refusal of Reasonable Treatment.  Closely related …is the problem of aggravating an injury, or preventing its alleviation, by refusal of reasonable treatment, healing, exercise, examination, or surgery…The degree of claimant misconduct required to break the chain of causation should therefore be not mere negligence, but intentional conduct which is clearly unreasonable.

ANALYSIS

1.
  Was the 2003 work injury a substantial factor in Claimant’s disability and need for medical care in 2008?

Employer concedes Claimant, through the April 9, 2009 opinions of Dr. Reus, raised the presumption his 2008 disability and need for medical treatment resulted from his 2003 work injury. (Employer’s Hearing Brief at 12).   Employer has rebutted the presumption through the EME report of Dr. Richard Kremer, who opined Claimant’s pre-existing venous disease, not the August 8, 2003 injury, caused Claimant’s disability and need for medical care in 2008. (Dr. Kremer Report at 10, 12).  At the third stage of the presumption analysis, however, Claimant has demonstrated by a preponderance of the evidence the 2003 work injury was a substantial factor causing his disability and need for medical care in 2008.

Drs. Reus and Mitnick offered consistent, authoritative and convincing testimony the 2003 ankle region laceration Claimant sustained in the course of his employment was a substantial factor contributing to the development of a venous stasis ulceration at his left lower extremity, which left scar tissue inherently weaker than normal tissue, at a location on the body susceptible to re-injury, resulting in the re-opening of the 2003 ulceration in 2008.  Dr. Reus’ opinions are accorded greater weight than those of Drs. Kremer and Ballard for a number of reasons.  First, Dr. Reus, unlike Dr. Ballard, is a vascular surgeon.  Unlike both Drs. Kremer and Ballard, Dr. Reus examined the ulceration after both the 2004 and 2008 flare-ups, performed the first surgery, treated him for a period of months thereafter, has followed Claimant’s condition since 2004, and tended to his medical care following the 2008 surgery.  Dr. Ballard performed only a records review, misread Dr. Reus’ medical records, never examined Claimant, and was only asked and answered questions concerning the relationship between the 2008 injury and the work Claimant was performing in 2008.  Dr. Ballard was not asked and rendered no opinion on the relationship between the 2003 injury and 2008 disability and need for medical care.  Dr. Kremer examined Claimant on only one occasion, in October 2009, a year after Claimant’s second surgery, and some seven months after the ulceration had healed.  

Second, Dr. Reus testified consistently with Dr. Mitnick’s persuasive testimony concerning the inherent weakness of scar tissue following a healed ulceration, particularly in the malleolar region; CVI does not inevitably result in venous stasis ulcers, which are primarily precipitated by trauma, and are often recurrent following an earlier episode of venous stasis ulceration; and the fact Claimant has CVI in his right lower extremity as well as his left, but suffers recurring ulcers only on the left, is convincing evidence his 2008 ulceration was precipitated by the originating ankle laceration to his left lower extremity in 2003.  Dr. Kremer’s conflicting testimony stood alone and contained numerous inexplicable inconsistencies.

Third, Dr. Reus formed his medical opinion the 2008 ulcer resulted from the 2003 work injury and stated so, prior to any involvement of attorneys for either party (April 9, 2009, Dr. Reus Office Note, “Diagnosis”:  “Post traumatic chronic venous stasis ulcer;” “work related and post-traumatic in nature;” and the treatment in 2008 was “for a flare up of the 2003 injury,” not “a new condition related to the 2008 injury”), is paid to treat Claimant medically, and was not retained solely for purposes of litigation.  

A work injury is a substantial factor in bringing about the disability or need for medical care if the claimant would not have suffered disability at the same time, in the same way, or to the same degree but for the work injury.  Drs. Reus and Mitnick’s testimony is convincing evidence Claimant’s 2008 disability and need for medical care would not have occurred at that time, in that manner, or to that degree had he not suffered the initial ankle laceration in 2003.  Where, as here, an earlier compensable injury is a substantial factor contributing to the later injury, then the later injury is similarly compensable.  Alaska Pac. Assur. Co. v. Turner, 611 P.2d 12, 14 (Alaska 1980).

That Claimant suffered a pre-existing CVI which may also have been a substantial factor in the ulceration which developed after the 2008 injury, does not detract from the significance of the 2003 injury in causing Claimant’s recurrent malleolar ulceration.  Under the law in effect at the time of Claimant’s injury in 2003, there could be more than one substantial factor creating a compensable disability and need for medical care.  Carter v. B & B Const., Inc., 199 P.3d 1150, 1157 (Alaska 2008). Claimant’s pre-existing CVI does not disqualify him from compensation under the Act.  As here, the employer takes its worker as it finds him.  Fox v. Alascom, 718 P.2d 977, 982 (Alaska 1986).

Finally, a preponderance of the evidence demonstrates Claimant followed doctors’ orders in the care of his CVI, and should not be disqualified from any entitlement to compensation for an alleged failure to mitigate his damages.  In October 2003, Dr. Tollefson gave Claimant two options:  surgery, or stay off his feet until he healed, wear support hose and quit smoking.  Claimant selected the non-surgical option, did not return to work until the 2004 fishing season, and reduced his tobacco intake.  When Claimant’s wound reopened in June, 2004 and he sought care at Camai Community Health Center, the PA-C returned him to full duty without restrictions after cleaning and redressing the ulceration at each visit. 

Following Claimant’s surgery in 2004, Dr. Reus advised Claimant to wear support stockings, do toe-ups intermittently when standing for long periods of time, and elevate his legs above his heart whenever possible.  Dr. Reus noted Claimant understood these instructions and “he will wear support stockings religiously.”  Knowing the nature of Claimant’s work, Dr. Reus released him to his previous employment believing he could maintain wound closure.  Employer’s 2004 EME, Dr. Braun, noted Claimant was wearing the prescribed support hose at his examination, and was “very forthcoming and decidedly interested in returning to his work.”  Dr. Braun opined Claimant’s only work restriction was to avoid trauma, which Claimant did successfully until the 2008 injury on the grinding machine.  While Claimant suffered intermittent small ulcerations at the site between 2004 and 2008, he was able to care for those ulcers in the manner he had been instructed by Drs. Tollefson, Reus and Braun, without seeking medical care.  When Claimant returned to Dr. Reus’ office in Washington following the 2008 incident, Dr. Robinson noted Claimant reporting he “wears support hose at all times with Unna boots on an as-needed basis for venous stasis ulcerations.”  

Claimant followed the care instructions of his physicians and other care providers.  Knowing the physical requirements of his job, all of his care providers, as well as EME Dr. Braun, released him to full duty work without restriction, with the only instruction he wear support hose, wear an Unna boot as needed although neither an “Unna boot” or “as needed” was explained to the panel, do toe lifts when standing for long stretches of time at work, elevate his feet when possible, develop strategies to quit smoking and avoid trauma.  There is no evidence Claimant did not follow this advice.  Rather, the preponderance of evidence is he did.  He wore the recommended support hose, wore the Unna boot as needed, elevated his feet when skin breakdown began to appear, reduced his tobacco intake by half, and to the extent possible avoided serious trauma, until the injury in 2008.  Claimant did not engage in intentional conduct with respect to his medical treatment which was clearly unreasonable.  He did not fail to mitigate his damages and will not be denied compensation for this reason for an otherwise compensable injury.
2.
Is Claimant entitled to medical benefits for medical treatment he received for recurrence of the malleolar ulcer on or about July, 2008, including vascular surgery?

The presumption of compensability under AS 23.30.120(a) applies to claims for medical benefits, including continuing care.  Municipality of Anchorage v. Carter, 818 P.2d 661, 664-665.  As set forth more fully above, Claimant has proven by a preponderance of the evidence his compensable 2003 work injury was a substantial factor in his need for medical care when the malleolar ulcer re-opened in 2008.  

The law requires the employer to furnish medical, surgical, and other attendance or treatment, for the period which the nature of the injury or the process of recovery requires, within the first two years of the injury.  Review of an injured employee’s claim for medical treatment made within two years of an injury that is undisputably work-related, is limited to whether the treatment sought is reasonable and necessary.  Phillip Weidner & Associates, Inc. v. Hibdon, 989 P.2d 727, 731 (Alaska 1999).   New medical treatment resulting from an old work injury entitles a worker to restart the statute of limitations for medical benefits.  Egemo v. Egemo Constr. Co., 998 P.2d 434, 440 (Alaska 2000).  Accordingly, review here is limited to whether the acute medical care Claimant received following the re-opening of the malleolar ulcer in 2008, and ultimately the vascular surgery he received in 2008 to facilitate its healing, were reasonable and necessary.  

When Claimant’s old wound re-opened from sliding into the pit to remove an obstruction in the fish grinder in July, 2008, he sought care from Camai Community Health Center in Naknek, returning for several visits at which the wound was cleansed and re-bandaged.  No one disputes the reasonableness or necessity of this acute medical care.  Employer is responsible for the cost of medical care Claimant received at Camai, and any out of pocket medical costs Claimant incurred acutely as a result of the wound re-opening.

On August 1, 2008, Dr. Robinson ordered a bilateral venous duplex exam, which reflected mild deep venous insufficiency and severe superficial venous insufficiency on the left lower extremity, and recommended endovenous ablation of Claimant’s lesser saphenous and greater saphenous systems, possible stab phlebectomy, and possible foam sclerotherapy as a means of controlling Claimant’s venous stasis ulceration.  The reasonableness and necessity of the care provided by Dr. Robinson and his group, Surgical Associates, including diagnostic procedures he ordered, and the vascular surgery he performed on October 21, 2008, and all attendant care, including Claimant’s readmission to Providence St. Peter Hospital following the Staphylococcus aureus  infection which developed after surgery was performed, have not been disputed.  All the medical consequences and sequelae that flow from a primary injury are compensable, where, as here there is no intervening cause attributable to intentional conduct on the part of the employee.  In this case, treatment for the staph infection which developed after the surgery was a medical consequence flowing from the initial injury and surgery, and is also compensable.  Employer is responsible for all costs associated with the treatment of Claimant’s venous stasis ulcer in 2008, including the vascular surgery performed, and attendant care.  

3.
Is Claimant entitled to TTD from December 22, 2008, through March 2, 2009?

Where an employee suffers a work-related injury, and as a result of that injury is unable to earn the wages he was receiving at the time of injury in the same or other employment, he is “disabled” as the term is defined in the Act, and is entitled to disability benefits during the continuance of the disability.  Temporary total disability benefits may not be paid, however, for any period of disability occurring after the date of medical stability.  AS 23.30.185.  

As more fully set forth above, Claimant has demonstrated by a preponderance of the evidence the 2003 work injury was a substantial factor causing his disability in 2008.  Beginning July 31, 2008, when he left Naknek to seek necessary care from a vascular surgeon, he was unable to earn the wages he was receiving at the time of injury.  Once the insurer accepted his claim on October 10, 2008, the recommended surgery was scheduled, and was performed on October 21, 2008. On December 8, 2008, Dr. Reus advised Claimant to follow up in three months, at which time he would assess Claimant’s function, and determine whether he could be released to return to Alaska for the spring fishing season.  Although no records of medical care after December 8, 2008 have been filed with the Board, Dr. Reus’ office notes of November 17 and December 8, 2008, constitute a preponderance of evidence Claimant would not be released for work until at least three months from December 8, 2008, or March 8, 2009.  Although no records from his treating physician affirmatively state the date Claimant attained medical stability, he is seeking TTD only until March 2, 2009.  Claimant is entitled to TTD from July 31, 2008 until March 2, 2009.  He was paid TTD from July 31, 2008 through December 21, 2008, and thus is entitled to additional TTD from December 22, 2008 through March 2, 2009.  

Computation of compensation is based on an employee’s spendable weekly wage at the time of injury.  Claimant seeks TTD at the weekly rate of $786.47, his compensation rate at the time of injury in 2003. (Compensation Report, September 22, 2004; Employee’s Hearing Brief at 15).  Claimant is entitled to additional TTD from December 22, 2008 through March 2, 2009, at the weekly rate of $786.47.

Benefits are payable when due, and an injured worker is entitled to interest on compensation not paid when due.  Circle De Lumber v. Humphrey 130 P.3d 941, 951, citing Dougan v. Aurora Elec., Inc., 50 P.3d 789, 794 (Alaska 2002).  Interest is mandatory. AS 23.30.155(p); Humphrey at 951 (Alaska 2006).  Claimant is entitled to interest on all unpaid installments of compensation. 
4.
Is Claimant entitled to his travel costs to attend the April 28, 2010, board hearing in person?

The board can award “the necessary and reasonable costs relating to the preparation and representation of the issues upon which the applicant prevailed at the hearing on a claim.”  
8 AAC 45.180(f).  Included in the costs the board can award are reasonable travel costs incurred by an applicant to attend a hearing “if the board finds that the applicant’s attendance is necessary.”  8 AAC 45.180(f)(13).  Where the credibility of a party is at issue, his attendance at the hearing in person is a reasonable and necessary cost of litigation.  Burke v. Houston Nana, LLC, 222 P.3d 851, 863-864 (2010).  Although Employer did not dispute Claimant’s request for reimbursement of his travel and lodging expense to attend the hearing, the regulation requires a board finding of reasonableness and necessity before these costs may be awarded.  

Here, Employer raised affirmative defenses under AS 23.30.100 and .105, asserting the claim may be barred by Claimant’s alleged failure to give it timely notice of injury, or of disability and its relation to the employment.  Such affirmative defenses, if pursued, would have required the board to weigh the credibility of any witnesses testifying an employer did not receive timely notice, against that of a claimant asserting it did, necessitating a claimant’s in person attendance at hearing.  That Employer ultimately did not pursue these defenses is irrelevant.  Since Employer raised these defenses in its Answer and never withdrew them, it was reasonable for Claimant to believe his credibility was in question, and his in person testimony necessary to support his claim.  

Moreover, in this case, it was not until the hearing did Employer argue the claim should be barred for an alleged failure by Claimant to mitigate his damages.  Claimant’s in person, credible testimony reflecting his efforts to follow doctors orders, including staying off his feet, elevating his feet, and reducing his tobacco intake by half, was of assistance in the board’s assessment of Employer’s new defense.  Claimant is entitled to an award of his travel and lodging costs for his in person attendance at the hearing.

5.
Is Claimant entitled to an award of attorney fees and costs?

In making fee awards, the law requires consideration of the nature, length and complexity of the professional services performed on behalf of the injured worker, as well as the benefits resulting from those services.  An award of attorney fees and costs must reflect the contingent nature of workers’ compensation proceedings, and fully but reasonably compensate attorneys for services performed on issues for which the injured worker prevails. The experience and skills exercised on behalf of injured workers is taken into account, to compensate their attorneys accordingly.  
Claimant retained counsel who successfully obtained valuable benefits for him, namely payment of medical expenses in excess of $46,000, and approximately 10 weeks of TTD at $786.47 per week, and interest thereon.  He incurred legal fees and costs.  Having prevailed, Claimant is entitled to an award of fees and costs under AS 23.30.145(b). 

Claimant’s counsel has specialized in the area of Workers’ Compensation Law for over 30 years, and is a skilled and experienced litigator.  He provided a verified itemization of 35.3 hours of attorney time at $350.00 per hour, and spent an additional 4 hours at hearing on April 28, 2010, for full attorney fees totaling $13,755.00.  He filed an itemization of costs, including 50.65 hours of paralegal time at $150.00 per hour, with an additional 4 hours at hearing, totaling $8,197.50; and other allowable cost items such as postage, photocopying, long distance telephone, courier, facsimile charges, Claimant’s travel and lodging expenses to attend the hearing, and expert witness consultation and testimony fees, totaling an additional $2,429.67.  Counsel seeks reimbursement for his actual fees and costs totaling $24,382.17.

Employer does not dispute the reasonableness of the fees and costs sought.  Nor does Employer contest the hourly rates advanced for both attorney and paralegal services.  The board has previously found Mr. Croft’s professional rate of $350.00 per hour reasonable, given Mr. Croft’s years of expertise as claimant’s counsel before the board, and has awarded fees at that rate.   (MacConnell v. Testamerica Laboratories, Inc., AWCB Dec. No. 09-0156 (September 30, 2009); Holben v. Chugach Support Services, AWCB Dec. No. 09-0147 (September 8, 2009);  House v. Bechtel Group, AWCB Dec. No. 09-0184 (December 3, 2009).  His hourly rate and the hours expended on Claimant’s behalf, as set forth in his affidavits, are reasonable, as are the itemized costs incurred.  Claimant is entitled to an award for fees and costs of $24,382.17.

CONCLUSIONS OF LAW

1.
  The 2003 work injury was a substantial factor in Claimant’s disability and need for medical care in 2008.

2.
Claimant is entitled to medical benefits for medical treatment he received for recurrence of the malleolar ulcer on or about July, 2008, including vascular surgery.

3.
Claimant is entitled to TTD from December 22, 2008, through March 2, 2009, at the rate of $786.47 per week, with interest thereon at the statutory rate.

4.
Claimant is entitled to his travel costs to attend the April 28, 2010, board hearing in person, which costs are included in the fee and cost award and order set out below.

5.
Claimant is entitled to an award of attorney fees and costs in the amount totaling $24,382.17.

ORDER

 1.
Employer shall pay Claimant TTD from December 22, 2008 through March 2, 2009, at the rate of $786.47 per week, with interest thereon at the statutory rate.

2.
Employer shall pay all outstanding medical bills for medical services Claimant received for the malleolar ulcer which re-opened on or about July 3, 2008, including but not limited to those of Camai Community Health Center, Providence St. Peter Hospital, Surgical Associates LLC, and PAC LAB.  Employer shall also reimburse Claimant for all associated medical expenses he paid out of pocket, with interest thereon at the statutory rate.

3.
Employer shall pay Claimant attorney fees and costs in the total amount of $24,382.17.

Dated at Anchorage, Alaska, this 12 day of May , 2010.


                                       ALASKA WORKERS' COMPENSATION BOARD



_________________________________



Linda M. Cerro, Designated Chairperson



_________________________________


                                           
David Robinson, Member

DISSENT

I respectfully dissent from the majority opinion.  I would find Claimant was returned to pre-injury status after the 2004 surgery.  While I would further find Claimant failed to some extent to mitigate his damages thereafter, by continuing to smoke and not wearing the Unna boot, I would conclude Claimant’s 2008 injury is compensable, but as a new injury, for which responsibility belongs to the 2008 insurer, GAB Robins.

                           
_________________________________



Linda Hutchings, Member

If compensation is payable under the terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Workers’ Compensation Appeals Commission.

If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order.

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.
                                                           RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of WAYNE MONTA employee  v. OCEAN BEAUTY SEAFOODS and LIBERTY NORTHWEST INSURANCE CORP.,  Insurer; Case No. 200315685, dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 12 day of May, 2010.



_____________________________





Kimberly Weaver, Office Assistant I

�








� “erythema” is defined as “redness of the skin produced by congestion of the capillaries.  Dorland’s Illustrated Medical Dictionary, Twenty-fifth Edition (1974).


� “malleolar” is defined as “pertaining to a malleolus.”  “Malleolus” is defined as “a rounded process, such as the protuberance on either side of the ankle joint.”  Dorland’s Illustrated Medical Dictionary, Twenty-fifth Edition (1974).


� “epithelialize” means “to cover with epithelium.


  “epithelium” is defined as “the covering of internal and external surfaces of the body…It consists of cells joined by small amounts of cementing substances.  Epithelium is classified into types on the basis of the number of layers deep and the shape of the superficial cells.”  Dorland’s Illustrated Medical Dictionary, Twenty-fifth Edition (1974).


� “cellulitis” is inflammation of cellular tissue; especially purulent inflammation of the loose subcutaneous tissue.  Dorland’s Illustrated Medical Dictionary, Twenty-fifth Edition (1974).


� In the current version of AS 23.30.395, the definition of “disability” appears at subsection 16.





33

