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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	KHA  DO, 

                                                   Employee, 

                                                     Applicant

                                                   v. 

KUYKENDALL INC.,

                                                  Employer,

                                                   and 

COMMERCE AND INDUSTRY INSURANCE CO.,

                                                  Insurer,

                                                     Defendants.

	)

)

)

)

)

)

)

)

)

)

)
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)

)

)

)

)

)
	FINAL DECISION AND ORDER

AWCB Case No.  200512575
AWCB Decision No.  10-0095
Filed with AWCB Fairbanks, Alaska

on May 25, 2010


The Northern Panel of the Alaska Workers’ Compensation Board (“Board”) considered a proposed resolution of the employee’s claim for penalties, attorney fees, and default on May 20, 2010, on the basis of the written record, at Fairbanks, Alaska.  Attorney Robert Beconovich represents Kha Do (“employee”).  Attorney Krista Schwarting represents Kuykendall, Inc. and its worker’s compensation insurer (“employer”).  Based on the stipulated request, the Board closed the record when it met on May 20, 2010, and here issues an order based on the Stipulation.  

ISSUES

The employee contended the employer failed to timely pay certain benefits awarded in the Board’s December 4, 2009 decision in this matter,
 and he is entitled to penalties for late payment of benefits, as well as attorney fees.  The employer contended it made a good faith effort to pay all benefits timely, and no penalties, interest, or attorney fees are due.  The parties submitted a Stipulation for an order, agreeing the employer would pay certain benefits to resolve this dispute.    

Shall the Board issue an order approving the Stipulation concerning the employer’s payment of penalties under AS 23.30.155(f) and attorney fees AS 23.30.145(b), resolving the employee’s claims?

FINDINGS OF FACT
Based on the preponderance of the evidence
 available in the record, the Board finds:

1.
The Board’s December 4, 2009 decision in this matter, AWCB Decision No. 09-0185,  discussed the history and facts of the case as follows, in part:

In 1988, Employee, a naturalized citizen of Vietnamese descent, worked in Hawaii as a carpenter and among other things lifted 40 pound concrete blocks, mixed “mud” and laid block (Kenney; Do).  Jim Kenney lived with Employee for about 6 months in 1988 in the same house and never observed him having any physical issues during this period (Kenney).  Mr. Kenney later hired Employee to perform remodeling work and observed him for about 1.5 years in 1990 through 1991 and noticed no physical difficulties with his work (id.).

In summer 2004, Employee came to Alaska at Mr. Kenney’s request to take work with Employer (Do deposition at 60).  He worked at a Ford dealership briefly in April or May 2004, lifting and carrying parts, without any difficulty (Do).  Employee had a pre-hire physical at Urgent Care; the physical exam looked at his whole body, was “quite long” and he passed Employer’s physical.  He began working for Employer in 2004 and continued until shortly after he was injured (Do deposition at 60, 73-74).  Mr. Kenney was Employee’s foreman at the time of injury (id. at 64).  Mr. Kenney went through the same physical and “hazmat” training Employee experienced, including running on a treadmill, and was “hazmat” certified along with Employee (Kenney).  Mr. Kenney supervised Employee taking down a large building for Employer in 2004 and observed no physical problems with Employee on that job (id.).  

In 2005, Employee worked for Employer about 8 hours a day removing asbestos and another 3 hours as a security guard on the job site (id.).  The wall panels from which Employee scraped asbestos were 16 gauge metal sheets, about 16 feet long and about 3.5 feet wide and weighed 150 to 200 pounds each (id.).  

On June 15, 2005, Employee, a laborer, injured “multiple body parts” including his right wrist, right shoulder, and lower back when a co-worker dropped a metal panel, cutting Employee’s right wrist and causing low back pain (Report of Occupational Injury or Illness dated July 1, 2005). 

On June 16, 2005, Employee sought treatment at Fairbanks Urgent Care Center (Do deposition at 28).  He reported a history of elbow and lower back pain after carrying a heavy panel at work.  His diagnoses included low back pain “without radiculopathy,” right epicondylitis and he was released to modified work between June 16, 2005 and June 22, 2005 (Fairbanks Urgent Care Center June 16, 2005 chart note).  His doctor restricted him from lifting 21 pounds or over, squatting, and limited him to occasional bending (Work Status Report dated June 16, 2005).

Employee’s attending physician opined the condition was work-related because it “occurred @ work,” Employee was not medically stable, and he was restricted from work for 4 to 7 days (Physician’s Report dated June 16, 2005).  

Shortly after his accident, Employee noticed his left leg had radiating pain (Do deposition at 36).  On June 22, 2005, Employee’s physician noted “left thigh paresthesias” and low back pain, and prescribed physical therapy 2 to 3 times per week for 2 to 3 weeks and advised Employee he needed to “move frequently” (Work Status Report dated June 22, 2005).

On June 27, 2005, Employee reported “slow onset” of low back pain “with radiculopathy,” down his left leg to the knee (June 27, 2005 chart note).  On July 5, 2005, Employee reported his thigh was getting better, was not aching, but was “tingling” (July 5, 2005 chart note).  Employee’s restrictions continued through July 27, 2005, as did his physical therapy prescription (Work Status Report dated July 21, 2005; see also July 25, 2005 Physical Therapy Daily Note).  

Additional Work Status Reports provided similar restrictions until August 9, 2005, when Employee’s physician restricted him from lifting 11 pounds and over, bending, squatting, and restricted him from lifting “0 to 10” pounds more than occasionally, climbing, pushing and pulling, and restricted him from frequent kneeling.  

Beginning August 10, 2005, Employer commenced paying TTD benefits (Compensation Report dated January 9, 2007).  TTD benefits ceased January 5, 2007 (Compensation Report dated January 10, 2007).

On August 11, 2005, a lumbar Magnetic Resonance Imaging (MRI) scan disclosed “moderate to severe” central stenosis at L4-5 with “severe” neural foraminal stenosis, secondary to grade I spondylolisthesis, diffuse disc bulge and facet degeneration; “severe” left-sided foraminal stenosis L5-S1 with “swelling of exiting left L5 nerve root” relating to left paracentral/foraminal disc protrusion and facet degeneration; and “moderate” central stenosis at L3-4 (MRI Final Report dated August 11, 2005).

On August 17, 2005, Employee saw R. O. Beck, M.D., to whom he gave a consistent history of his June 16, 2005 work-related injury.  Dr. Beck on examination found objective “back spasms” and “toe weakness,” recommended a lumbar MRI scan and suspected facet stenosis with a “swollen nerve and nerve root.”  He concluded Employee’s condition was work-related and noted his symptoms and findings were consistent with his accident history from June 15, 2005.  He noted Employee might relocate to Long Beach where he has family and friends.  Dr. Beck opined Employee was not medically stable and said the injury may permanently preclude him from returning to his job at the time of injury, though it was “undetermined” whether it would result in permanent impairment.  He did not release Employee for work and suggested a lumbar epidural steroid injection (Physician’s Report dated August 17, 2005).

On August 19, 2005, Employee saw Lawrence Stinson, M.D., in Fairbanks for an epidural steroid injection.  Dr. Stinson diagnosed lumbar spinal stenosis and lumbar radiculitis and on September 1, 2005, Dr. Stinson performed another injection. . . .  
In September 2005, Employee relocated to Long Beach, CA (Do deposition at 43).  He drove down and it took two weeks; he drove for a couple of hours and then stopped to rest (Do).  Employee had worked lined up with a friend laying tiles, which he said weighed only 5 pounds (id.).  In California, he went fishing from a pier on three days; the first two days were uneventful but on the third day he caught a stingray, stood up, fought the fish for about 10 minutes and while the fish was still in the water and he was reeling it in, noticed an increase in back and left leg pain (Do; Do deposition at 43-44). . . .  Employee reported to the emergency department at Memorial Care in Long Beach, California. . . . Noting Employee had an “open worker’s compensation” case, the examining physician referred him to Memorial Occupational Medical Services, which was willing to take over his care (Emergency Dept Report dated October 10, 2005). . . .

On December 8, 2005, Employee saw Philip Yuan, M.D., and . . . Dr. Yuan performed a standard physical examination and reviewed Employee’s radiographic films.  According to Dr. Yuan, the MRI showed degenerative spondylolisthesis at L4-5, end plate edema involving the L4-5 levels, resulting in severe stenosis at L4-5, diffuse disc bulge at that level, severe neural foraminal stenosis at L5-S1 mainly on the left, and a “foraminal herniation” at that level (id. at 3).  Dr. Yuan’s impression was “radiating left lower extremity pain greater than back pain in the setting of degenerative spondylolisthesis and spinal stenosis.” . . . On December 8, 2005, Dr. Yuan recommended additional x-rays preoperatively, recommended Employee remain “off work,” and requested authorization for the recommended surgery (Attending Physician’s Report dated December 8, 2005; the previous information was from a letter to the adjuster). . . .

On July 10, 2006, Employee saw Gerald Reimer, M.D., and Steven Schilperoort, M.D., for an EME.
  He provided a consistent medical history concerning his work-related injury on June 15, 2005.  The EME physicians did not have imaging studies available for personal review, but their impressions included degenerative lumbar spondylosis characterized by facet arthritis, degenerative discopathy, disc bulge, foraminal stenosis, osteophyte formation, degenerative spondylolisthesis by imaging study, and a lumbar strain (Impartial Medical Opinions report dated July 10, 2006 at 5). . . . The EME doctors were asked if the June 15, 2005 incident was “the substantial cause” of Employee’s need for surgical treatment and responded in their opinion the incident was not “a substantial cause” of the need for such treatment.  No further treatment was necessary for his work-related injury, the strain, in their opinion, had resolved, Employee was medically stable, and he had no permanent partial impairment related to his work injury. . . .

On November 3, 2006, Employee saw Lytton Williams, M.D., orthopedic specialist, for follow-up evaluation . . . .  Dr. Williams’ MRI study review showed L4-5 spondylolysis with lateral recess and foraminal stenosis and a left-sided, L5-S1 “herniated disc” (id. at 2).  He also noted on physical examination Employee had a weak “toe and heel walk” on the left side, and weak motor strength at   dorsiflexion at 4/5 and plantar flexion 4/5 (id.).  . Williams concluded Employee had lumbar spinal stenosis and a “herniated disc” at L5-S1 on the left.  Noting Employee failed conservative therapy, pain medication and epidural injections, Dr. Williams opined he needed lumbar spinal and foraminal decompression to relieve his pain and return him to work. . . .  On December 22, 2006, Dr. Williams saw Employee again, and noted “some confusion” based upon a “second opinion” done in Oregon.  Dr. Williams stated Employee’s “injury sustained was in Alaska so this confusion has been straightened out.”  He continued to opine Employee needs lumbar decompression and discectomy at L5-S1 and lumbar decompression at L4-5. . . .   
On January 8, 2007, Employer controverted Employee’s benefits (Employer’s Answer dated May 3, 2007; however, the actual document is not found in the record and the grounds for controversion are unknown).  

In December 2006, Dr. Williams attempted to schedule surgery for January 13, 2007.  However, on January 8, 2007, Dr. Williams’ office received notice the surgery was canceled because the compensation carrier submitted a “denial of services” (Dr. Williams’ January 8, 2007 chart note). . . .

On April 16, 2007, Employee filed a claim requesting TTD, PPI “when rated,” “unknown” medical costs and related transportation expenses, an eligibility evaluation for vocational reemployment benefits, a compensation rate adjustment, penalty, interest, attorney’s fees and costs, and alleging Employer controverted benefits on January 8, 2007 based upon “a false and improperly conducted” EME (Employee’s April 16, 2007 Claim).

On May 4, 2007, Employer controverted all benefits based upon the EME report dated July 10, 2006.  According to Employer, its EME physicians found Employee’s condition medically stable on July 10, 2006, assessed no PPI rating, stated Employee required no further medical treatment, and could return to his job held at the time of his injury (Controversion Notice dated May 4, 2007).

On December 3, 2007, Employee testified at deposition he never had back pain before his injury with Employer (Do deposition at 33-34). . . .

On April 27, 2009, Employee saw Dr. Swanson for another EME. . . .  Following his review of available film studies and his physical examination, Dr. Swanson concluded Employee had pre-existing spondylosis of the lumbar spine consisting of arthritis of the facet joints and degenerative disc disease with secondary spinal stenosis, congenitally long pedicles in the lumbar spine, a stable lumbar strain from June 15, 2005, and “symptom magnification with possible secondary gain” (id. at 9-13). . . .  He opined spondylosis in the lumbar spine is not caused by work activities.  Employee’s genetically short pedicles combined with the pre-existing spondylosis and arthritis of the facet joints to produce spinal stenosis diffusely throughout the lumbar spine, in his opinion. . . .  Dr. Swanson concluded Employee suffered a lumbar strain on June 15, 2005 and said such strains may last as long as eight months because of residual “biochemical or cellular responses.”  Once the biochemicals are gone, which they “must be by eight months at the latest,” no further symptoms can come from the strain, and according to Dr. Swanson, there is no support in medical literature for the concept of a “chronic strain” (id. at 13). . . .  
In Dr. Swanson’s opinion, the June 15, 2005 work injury was not “a substantial factor” in causing his current “symptoms or conditions” and that injury failed both the “but for” and “reasonable person” tests to have the June 15, 2005 injury be deemed “the substantial cause” of his current need for evaluation and treatment (Dr. Swanson’s EME report dated April 27, 2009 at 13). . . .

2.
In the December 4, 2009 decision, the Board found the employee’s ongoing symptoms, and any disability and need for medical care continued to arise out of and in the course of his June 15, 2005 work-related injury with the employer.
  Therefore, the Board ordered:


ORDER

1) Employer is ordered to pay Employee TTD from January 6, 2007 and continuing until he is deemed medically stable or returns to work and his disability status changes.

2) Employer is ordered to pay for Employee’s lumbar decompression and discectomy, if his attending physicians still believe it is medically reasonable and necessary.  Jurisdiction is retained over this issue.

3) Employee’s claim for a penalty is denied.

4) Employer is ordered to pay Employee statutory interest at the rate applicable to his date of injury for all past TTD benefits unpaid when due.

5) Employer is ordered to pay Employee’s actual attorneys fees and costs pursuant to this decision and order.  Jurisdiction is retained over this issue.

3.
The employee returned to Vietnam.  The employee filed an Application for Declaration of Default and for Supplemental Order of Default dated February 23, 2010, asserting the employer failed to make certain benefit payments award in the Board’s decision with instruments negotiable in Vietnam.
   The Application requested the Board to issue an order declaring those benefits in default, and issue an order awarding penalties and associated attorney fees on the defaulted benefits.
  

4.
The employee filed an Affidavit of Readiness for Hearing, requesting a hearing on the Application.
  The employer filed an Answer dated March 10, 2010, asserting it made a good faith effort to timely pay the benefits and eventually did succeed in payment.
  It requested the Application for Default be denied.

5.
The employee filed a Withdrawal of Application for Declaration of Default, dated March 10, 2010, noting he would continue to pursue related penalties and interest.
  The Withdrawal of Application was noted in a March 17, 2010 prehearing conference concerning the Affidavit of Readiness for Hearing on March, 17, 2010.
  

6.
The parties filed a Stipulation for Payment of Penalty and Related Attorney Fees on May 6, 2010:
 agreeing (a) the employee has withdrawn its Application for Declaration of Default and for Supplemental Order; (b) the employer will pay the employee $6,000.00 in penalty and interest; and (c) the employer will pay the employee $6,000.00 in attorney fees and legal costs.
  In the Stipulation, the parties requested the Board issue an order approving the Stipulation.
  

7.
The Board Designee set the Stipulation to be considered by the Board when it met on May 20, 2010.

PRINCIPLES OF LAW

AS 23.30.120. PRESUMPTIONS reads, in part:  "(a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The presumption attaches if the employee makes a minimal showing of a preliminary link between the claimed treatment for disability benefit and employment.
  Also, a substantial aggravation of an otherwise unrelated condition imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  If complications from the injury or treatment occur, the subsequent treatment would still be compensable, and the employer would still be liable for continuing medical benefits under subsection .095(a).
  In Municipality of Anchorage v. Carter,
 the Alaska Supreme Court held the presumption of compensability under AS 23.30.120(a) also specifically applies to claims for medical benefits.   To make a prima facie case, the employee must present some evidence that (1) he has an injury and (2) an employment event or exposure could have caused it. "[I]n claims 'based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection."
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  

Once the presumption attaches, substantial evidence must be produced showing the claimed medical treatment is not for the work-related injury.
  There are two methods of overcoming the presumption of compensability for benefits:  (1) presenting affirmative evidence showing that the employee does not suffer a work‑related condition; or (2) eliminating all reasonable possibilities that the claimed benefits are not work-related or due under the Alaska Workers’ Compensation Act.
  Merely showing another cause of the disability does not, in itself, rebut the compensability of the claim against an employer.
  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.
  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."
  

Once the employer produces substantial rebuttal evidence, the presumption of compensability for the claimed benefits drops out, and the employee must prove all elements of the case by a preponderance of the evidence.
  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."
  

AS 23.30.155 pertaining to PENALTIES provides in part:

(f) If compensation payable under the terms of an award is not paid within 14 days after it becomes due, there shall be added to that unpaid compensation an amount equal to 25 percent of the unpaid installment.  The additional amount shall be paid at the same time as, but in addition to, the compensation, unless review of the compensation order making the award as provided under AS 23.30.008 and an interlocutory injunction staying payments is allowed by the courts. . . .

AS 23.30.155(p) concerning INTEREST provides, in part:

An employer shall pay interest on compensation that is not paid when due.  Interest required under this subsection accrues at the rate specified in AS 09.30.070(a) that is in effect on the date the compensation is due.

AS 23.30.145. ATTORNEY FEES provides, in part:

(b)
If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

Under AS 23.30.260, the employee’s attorney may receive fees in respect to the claim only with Board approval.  

The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell
 held attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.  The Court in Bignell required the consideration of a "contingency factor" in awarding fees to employee's attorneys in workers' compensation cases, recognizing these attorneys only receive fee awards when they prevail on the merits of the claim.
  The Board was instructed to consider the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services obtained, when determining reasonable attorney fees for the successful prosecution of a claim.
    

AS 23.30.110(a) PROCEDURE ON CLAIMS provides, in part:

[T]he board may hear and determine all questions in respect to the claim.

AS 23.30.135(a) provides, in part:


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.155(h) provides, in part:


The board may upon its own initiative at any time in a case in which . . . right to compensation is controverted . . . make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

Under AS 23.30.135(a) and AS 23.30.155(h) the Board has the responsibility to ascertain the rights of the parties in the ongoing administering and adjudication of all claims under the Alaska Workers’ Compensation Act.
  

8 AAC 45.050(f) STIPULATIONS provides, in part:

(1)
If a claim or petition has been filed and the parties agree that there is no dispute as to any material fact and agree to the dismissal of a party, a stipulation of facts signed by all parties may be filed, consenting to the immediate filing of an order based on the stipulation of facts. 

(2)
Stipulations between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing or a prehearing. . . .

(3)
Stipulations of fact or procedure are binding upon the parties to the stipulation and have the effect of an order unless the board, for good cause relieves a party from the terms … 

8 AAC 45.050(f) provides a specific mechanism for the Board to issue orders approving stipulations between parties.  In Lindekugel v. Fluor Alaska, Inc.,
 the Alaska Supreme Court held that the waiver of future statutory entitlements by an employee must be dealt with in a formal compromise and release (“C&R”) agreement under AS 23.30.012, not in a simple stipulation of the parties.  Nevertheless, in Adams v. Advanced Medical Center’s of Alaska, et al.,
 the Board noted that where parties are resolving an outstanding benefit dispute, but if the employee is not specifically waiving any potential benefits, the provisions of AS 23.30.012 do not apply, and a compromise and release (C&R) agreement is not necessary.
  The parties in that decision were permitted to resolve a medical benefit dispute through a stipulation under 8 AAC 45.050(f).
  An approved stipulation will bind parties in accord with the Alaska Supreme Court decision in Underwater Const. Inc. v. Shirley.
  If, on the basis of a change in condition or mistake of fact, the parties wish to change the stipulated benefits, they must file a claim or petition to request modification under AS 23.30.130.
  

ANALYSIS

PENALTIES AND INTEREST

The Alaska Supreme Court held in Meek v. Unocal Corp. "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
 To make a prima facie case, the employee must present some evidence that (1) she has an injury and (2) an employment event or exposure could have caused it. Also, a substantial aggravation of an otherwise unrelated condition, imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  In Municipality of Anchorage v. Carter,
 the Alaska Supreme Court held the presumption of compensability under AS 23.30.120(a) also specifically applies to claims for medical benefits.  Based on the record and the stipulation of the parties, we find the presumption is raised that the employee is entitled to the claimed and stipulated penalties and interest.

Once the presumption attaches, substantial evidence must be produced showing the claimed benefits are not due for the work-related injury.
  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.
  Based on review of the record, The Board does not find substantial evidence to rebut the presumption that the employee is entitled to the stipulated penalties and interest.  Accordingly, the Board approves the Stipulation, and finds the employee due the stipulated $6,000.00 in penalties and interest.

ATTORNEY FEES AND LEGAL COSTS

The employee seeks an award of attorney's fee and legal costs under subsection AS 23.30.145.  Under AS 23.30.260 the employee’s attorney may receive fees in respect to the claim only with Board approval.  In this case the parties have filed a written stipulation to resolve the outstanding disputes, including the employee’s claim for attorney fees.  The disputed benefits were successfully secured by the efforts of her attorney.
  Consequently, fees and costs are due under AS 23.30.145.
  

The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell
 held the Board’s attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.   In light of these legal principals, the Board examined the record of this case.  Having considered the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services obtained, the stipulated fees are reasonable for the successful prosecution of this claim.
  The Board can award the stipulated reasonable attorney’s fees and costs, under AS 23.30.145(b).

I.
STIPULATION

8 AAC 45.050(f)(3) binds stipulating parties to their agreement with the force of an order of the Board.  Under 8 AAC 45.050(f)(2) the parties may make a stipulation at any time in writing before the close of the record, or orally during the course of a hearing.  The Board has the general authority to issue orders under certain circumstances to resolve and dismiss claims, without prejudice to the employee,
 and can “hear and decide all questions in respect to the claim.”
  Based on a review of the record, especially the Stipulation, the Board finds the employer has accepted liability for agreed-upon payment of Penalties and interest, and related attorney fees and costs.  The employee agreed to withdraw its Application for a Default Order and a Supplemental Order of penalties and fees.

As noted above, the waiver of future statutory entitlements by an employee must be dealt with in a formal C&R agreement under AS 23.30.012, not in a simple stipulation of the parties.  Nevertheless, in the instant case the parties have not proposed a waiver of not-yet determined benefits for the employee, but rather agreed to a specific award of penalties, interest, and related attorney fees and costs related to benfits already provided to the employee.  If the proposed resolution is based on the record and reasonable, the Board can order payment of the fees under AS 23.30.110(a) and 8 AAC 45.050(f)(1).  Accordingly, no C&R is needed to resolve this claim. 

This as a binding stipulation between the parties, under 8 AAC 45.050(f)(3).  Based on the written Stipulation, the request for an order, and an independent review of the record, the Board finds the stipulated settlement is reasonable, and will issue an order under 8 AAC 45.050(f)(1),
 approving the stipulated penalties and interest, and awarding attorney fees and costs.  This order will bind the parties in accord with the Alaska Supreme Court decision in Underwater Const. Inc. v. Shirley.
   

CONCLUSIONS OF LAW

The Stipulation of the parties resolving the employee’s Application for Declaration of Default and for Supplemental Order is reasonable, is consistent with the evidence in the record, and is approved by the Board under 8 AAC 050(f)(1).  The employee is entitled to penalties and interest totaling $6,000.00, under AS 23.30.155(f)&(p).  The employee is entitled to reasonable attorney fees and legal costs totaling $600.00, under AS 23.30.145(b).  The employee’s Application for Declaration of Default and for Supplemental Order has been withdrawn, and dismissed in accord with the Stipulation under 8 AAC 45.050(f).  
ORDER

1.
The employer shall pay the employee penalties and interest totaling $6,000.00, under AS 23.30.155(f)&(p).  

2.
The employer shall pay the employee’s attorney fees and legal costs totaling $600.00, under AS 23.30.145(b).  

3.
The Board will sign and issue the parties’ Stipulation on the date of this order. 

4.
The employee’s Application for Declaration of Default and for Supplemental Order has is withdrawn and dismissed under 8 AAC 45.050(f).  
Dated at Fairbanks, Alaska on May 25, 2010.







ALASKA WORKERS' COMPENSATION BOARD








/s/____________________________                                







William Walters,  Designated Chairman








/s/____________________________                                  



Jeff Bizzarro, Member








Not available for signature___________                                  



Sarah Lefebvre, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Workers’ Compensation Appeals Commission.  If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of KHA  DO employee / applicant v. KUYKENDALL INC., employer; COMMERCE AND INDUSTRY INSURANCE CO., insurer / defendants; Case No. 200512575; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on May 25, 2010.






/s/












Maureen I. Johnson. Admin. Assistant II
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� AWCB Decision No. 09-0185 (December 4, 2009)


� Denuptiis v. Unocal Corp., 63 P.3d 272, 277-281 (Alaska 2003); AS 44.62.460(e).
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