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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	BETTY G. CAREY, 

                                             Employee, 

                                                Applicant,

                                                   v. 

VECO, INC. / VALDEZ OIL SPILL,

                                             Employer,

                                              and 

SEABRIGHT INSURANCE CO.,

                                             Insurer,

                                                Defendants.
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	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  198933971
AWCB Decision No.  10-0098
Filed with AWCB Juneau, Alaska

on June 1, 2010


On June 30, 2009, Betty Carey (Employee) filed a motion for an order awarding her interim legal expenses.  On October 6, 2009, Employee filed an Affidavit of Readiness for Hearing on this motion, and on several other pending motions and petitions.  On October 26, 2009, Employer filed an Affidavit in Opposition to Employee’s Affidavit of Readiness.  

On March 12, 2010, Employee requested a “stay” of all legal proceedings, interpreted as a continuance request encompassing all scheduled prehearings and hearings, for 90 days until June 12, 2010, for several reasons until she could be better prepared.  Carey v. VECO, Inc., AWCB Decision No. 10-0064 (March 31, 2010) (Carey II) granted the requested relief and continued the April 6, 2010 hearing until July 13, 2010, the first available Juneau hearing date after 90 days.  On April 6, 2010, Employee filed a petition seeking partial reconsideration of Carey II.

Employee’s April 6, 2010 “Petition for Partial Reconsideration of March 31, 2010 Interlocatory (sic) Decision and Order” was heard on the written record on April 8, 2010, in Juneau, Alaska.  Carey v. VECO, Inc., AWCB Decision No. 10-0074 (April 27, 2010) (Carey III) denied Employee’s petition for partial reconsideration, ordered prehearings and hearings scheduled in or since Carey II to proceed, and delineated what the parties could accomplish to move the matter forward during the 90-day continuance.  

On April 28, 2010, Employee filed a petition reiterating her June 30, 2009 motion requesting interim legal assistance.  On April 29, 2010, the parties appeared telephonically at a prehearing and, along with addressing other, unrelated issues, stipulated to the designated hearing officer alone hearing Employee’s June 30, 2009 petition for interim legal expenses, and similar April 28, 2010 petition for “funding of legal assistance,” on May 3, 2010.  The parties expressly waived their right to 10 days’ notice of the May 3, 2010 hearing and stipulated the designated hearing officer, who has access to the complete agency file on line, would conduct the Juneau venue hearing telephonically from Anchorage, while Employee, and Employer’s counsel, attended telephonically from Juneau and Seattle, respectively.

Accordingly, Employee’s June 30, 2009 motion and similar April 28, 2010 petition for interim legal expenses and funding of legal assistance was heard on May 3, 2010 in teleconference, as discussed above.  Employee represented herself, and was the only witness.  Attorney Nina Mitchell represented Employer.  Barbara Williams attended telephonically as a member of the public but did not participate in the hearing.

ISSUE

Employee contends she is entitled to an order requiring Employer to pay her $50,000 in interim attorney’s fees and $4,000 in costs to reimburse her previous out-of-pocket expenditures so she can hire a lawyer or other legal assistance and expend claim-related costs to help prosecute her claim.  She contends the fees are roughly the amount her former attorney in her federal longshoreman’s case incurred, and contends she and not he should be awarded the fees and costs now.  Employee further contends the costs are approximately the amount she expended in out-of-pocket costs to date.  She contends because Employer, which she characterizes as a “behemoth company,” has significant resources, without such an award this is “not a fair fight.”  She contends an interim award will “level the playing field” and allow her to finance her litigation as required.  

Employee further contends her claim for interim legal expenses is a reasonable accommodation required from Employer under the Americans with Disabilities Act (ADA).  She contends her “disability” is a cognitive impairment caused by her work-related injury, for which Employer should be required to pay for her legal representation and expenses.  Employee further contends Employer failed to answer one or more requests for this relief and, therefore, Employee is entitled to prompt rulings in her favor on unanswered petitions, by default.  

Employer contends the Act’s attorney fee and cost statutes and regulations must be strictly applied.  It contends they require “success” on a claim before fees and costs can be awarded.  Employer contends since Employee to date has not succeeded on any part of her claim, she is not entitled to an associated fee or cost award.  Furthermore, Employer contends Employee’s former lawyer failed to itemize and file the required fee affidavit so he is not entitled to a fee award in any event, notwithstanding the lack of Employee’s success in her claim to date.  It further contends Employee is not an attorney, never worked as a paralegal or legal assistant in this claim under an attorney’s supervision, and is therefore not entitled to a fee.  Employer lastly contends the ADA provides no remedy for the relief Employee seeks against Employer.

Is Employee entitled to an interim award of attorney’s fees and legal costs from Employer?


FINDINGS OF FACT 

A review of the relevant record establishes the following facts by a preponderance of the evidence:

1) Employee reported injury on or about July 18, 1989 while working on the Exxon Valdez oil spill cleanup in Prince William Sound.  Employee alleges toxic exposures while employed with Employer (Worker’s Compensation Claim, October 3, 2006).  

2) July 18, 1989 is the administrative date of injury assigned to this case by Board staff; other dates have been used on various pleadings; this decision shall refer to the administrative date assigned by Board staff (id.).  

3) The following is a brief summary of Employee’s general allegations and not intended to be an exhaustive factual finding: Employee hauled bags of oil-spill “waste” and avers at times various parts of her body were unprotected and exposed to toxic substances.  Among other things, Employee claims she manually cleaned oil spill equipment and contaminated booms with undiluted cleaning solvents.  At times, she worked in a non-ventilated supply area positioned close to a “decontamination process” and claims she inhaled “fumes,” “vapors,” “contaminated mists,” “contamination” from decomposed organic matter, and breathed “solvents and oil additives.”  Employee also reported exposure to fumes generated by a diesel engine with an exhaust situated close to a window in a room where Employee was working.  Employee may claim other work-related causes of her injury or illness.  Consequently, Employee claims “systemic” injuries including nervous system damage (id.).  

4) Specifically, Employee alleges work-related: Loss of intelligence and continuity of thinking, memory problems, systemic pain throughout her body, cancer, depression, cognitive impairments, weight gain, fear, loss of mobility and motion, loss or damage to reproductive organs, “pre-birth exposure” of her child to toxic materials, hormonal changes and glandular issues, muscular twitching and seizure-like activities, numbness and abnormal sensations, vision problems, tumors, cysts and abnormal lesions, premature infertility, bone problems, reduced lifespan and loss of quality of life, fatigue, tiredness and sleeplessness, sleep disturbances, scarring and disfigurement, psychological injuries, allergies and chemical sensitivities, collagen, vascular and connective tissue damage, blood abnormalities, heart and other major organ damage, medication dependency, and predisposition to other disease and illness (id. at 1, and attachment).  Employee may allege additional, work-related conditions or symptoms not included in this summary.

5) Employee is not represented by an attorney, is not an attorney, is not legally trained and has not worked under the supervision of an attorney in this claim (Carey; record).

6) In a claim dated September 28, 2006, Employee claimed: temporary total disability (TTD) “8/1989 and continuing”; temporary partial disability (TPD) “8/1989 and continuing”; permanent total disability (PTD) “8/1989 and continuing”; permanent partial impairment (PPI); medical; transportation; compensation rate; penalty; interest; unfair and frivolous controvert; attorney fees and costs, and “other” (Claim, September 28, 2006).
7) In a claim dated October 3, 2006, Employee requested the same benefits (Claim, October 6, 2006).
8) To date, the board has awarded no benefits to Employee from Employer, and Employer has not voluntarily paid Employee any benefits, as the result of either 2006 claim (record).

9) On November 20, 2006, Employee filed a letter requesting, among other things, interim fees and costs (Employee’s letter, November 20, 2006).

10) On December 23, 2006, Employee filed another letter again requesting, among other things, interim fees and costs (Employee’s letter, December 23, 2006).

11) On June 30, 2009, Employee filed a motion for interim fees and costs (Motion for Interim Expenses to be Paid by Employer, June 30, 2009).  Employee’s motion, in additional to her request for interim fees and costs, included a request for: an unspecified “remedy” for Employer’s “continuing actions” and “obvious maneuvers” in respect to its filing credit union records and “unsubstantiated medical reports; interim ongoing medical expenses; and payment of any benefits due her plus an additional $1 million to her son, in the event Employee died, contracted a serious illness or became comatose (id.).  This motion shows service on Employer’s counsel by facsimile on June 30, 2009 (id.).

12) The Act and associated regulations do not provide for motion practice before the board (Alaska Workers’ Compensation Act, AS 23.30.001 through 23.30.400; Title 8, Alaska Administrative Code, Section 010 through 900).

13) On October 6, 2009, Employee filed an Affidavit of Readiness for Hearing (ARH) on, among other things, her June 30, 2009 motion for interim fees, and referred in her ARH to her pleadings, upon which she requested hearings, as “Petition(s)” (Affidavit of Readiness for Hearing, October 6, 2009).

14) On October 20, 2009, Employee filed another document seeking various relief including a reiterated request for interim fees and costs, and amended her prior fee request to include higher amounts, suggesting she had already expended the initial amount first sought on June 30, 2009 (Claimant Objects to the Board’s Record as it is Filed, and Reserves the Right to Listen to Recording to Further Supplement Objection and Claimant’s Defense, October 20, 2009).

15) On October 30, 2009, Employee reiterated her request for interim fees and costs and specifically requested $54,500 (letter to Robert Briggs and Lynda Gillespie, October 30, 2009).

16) On March 12, 2010, Employee requested a “stay” of all proceedings (March 12, 2010 petition for stay).  On March 31, 2010, Carey II issued, considered the request for a “stay” a request for a continuance, granted the relief Employee sought and continued a hearing set for April 6, 2010 until July 13, 2010 (Carey II).

17) On April 29, 2010, the parties attended a prehearing at which they addressed discovery issues, clarified issues for future hearings, stipulated to have a preliminary hearing limited to Employee’s pending motions for interim legal expenses, waived their right to 10-days’ notice of a hearing, and stipulated to these two instant motions for interim legal expenses being decided by the assigned, designated hearing officer alone rather than by a panel, pursuant to AS 23.30.005(h), to expedite the claim (Prehearing Conference Summary, April 29, 2010).  

18) On March 30, 2010, Employee filed a petition again requesting interim legal expenses paid by Employer (Petition, March 30, 2010).

19) On March 30, 2010, Employee again referred to her request for interim fees and costs as “petitions” (Notice of Intent to Rely, March 30, 2010).

20) On April 6, 2010, Employee filed a petition requesting a ruling on her June 30, 2009 motion for interim attorney’s fees (Petition, April 6, 2010).

21) There are no answers to Employee’s petitions, motions or requests for interim fees and costs from Employer in the agency record (record).

22) On May 3, 2010, Employee testified telephonically at hearing she needed and wanted $50,000 in fees and $4,000 in costs, which she said was approximately what her former attorney in a federal longshoreman’s suit against Employer had incurred in fees, and what she had expended in out-of-pocket litigation costs (Carey).  She testified in her opinion, her former attorney should not get these fees because he did a poor job in her longshoreman’s case and withdrew abruptly, leaving her to fend for herself against Employer in this case.  Employee testified she should be awarded these fees and costs because she needs money to hire legal assistance, rent office space, and pay for postage, computers, and other expenses and supplies to prosecute her claim.  She justifies her request in part by suggesting this is not a “typical workers’ compensation case” because she says there is “collusion” among the defendants, stolen evidence, breaches of her privacy, “horrifying” events such as persons with various claims against Employer dying under “spurious” conditions, and she must deal with her work-related injury’s effects on her cognitive abilities, all of which she says makes this claim an “emotional” and “frightening” experience.  Consequently, Employee testified she needs this interim assistance to “level the playing field” and make this a “fair fight” since Employer is a “behemoth” with several lawyers, legal assistants and hired medical consultants (id.).

23) Employee seeks an award of actual, as opposed to statutory minimum, fees and costs (record).

24) There is no affidavit of fees or costs filed in the agency record by Employee’s former attorney (Carey; record).

25) There is no evidence of a “secret agreement” between Employer and Employee’s former attorney concerning payment of the former lawyer’s fees associated with his work on this claim, or on the federal longshoreman’s claim (record).

26) The reasonable accommodation under the ADA Employee seeks is an order requiring Employer to pay her interim attorney’s fees and costs (Carey).

27) The law regarding attorney’s fees and costs is being applied to Employee the same as it would be to any other litigant making a similar request (record).

28) Employee has not provided evidence to show Employer either excluded her from participation in or denied the benefits of a public entity’s service, program, or activity, or was otherwise discriminated against by a public entity, and that any such exclusion, denial of benefits, or discrimination was by reason of any disability (record).
29) The board has not yet determined whether Employee has a disability as defined in the ADA, its associated regulations, or the Act (record).
PRINCIPLES OF LAW

42 U.S.C.A §12101.  Findings and purpose.  
(a) Findings

The Congress finds that --

(1) physical or mental disabilities in no way diminish a person’s right to fully participate in all aspects of society, yet many people with physical or mental disabilities have been precluded from doing so because of discrimination; others who have a record of a disability or are regarded as having a disability also have been subjected to discrimination; 

(2) historically, society has tended to isolate and segregate individuals with disabilities, and, despite some improvements, such forms of discrimination against individuals with disabilities continue to be a serious and pervasive social problem; 

(3) discrimination against individuals with disabilities persists in such critical areas as employment, housing, public accommodations, education, transportation, communication, recreation, institutionalization, health services, voting, and access to public services; 

(4) unlike individuals who have experienced discrimination on the basis of race, color, sex, national origin, religion, or age, individuals who have experienced discrimination on the basis of disability have often had no legal recourse to redress such discrimination; 

(5) individuals with disabilities continually encounter various forms of discrimination, including outright intentional exclusion, the discriminatory effects of architectural, transportation, and communication barriers, overprotective rules and policies, failure to make modifications to existing facilities and practices, exclusionary qualification standards and criteria, segregation, and relegation to lesser services, programs, activities, benefits, jobs, or other opportunities; 

(6) census data, national polls, and other studies have documented that people with disabilities, as a group, occupy an inferior status in our society, and are severely disadvantaged socially, vocationally, economically, and educationally; 

(7) the Nation’s proper goals regarding individuals with disabilities are to assure equality of opportunity, full participation, independent living, and economic self-sufficiency for such individuals; and 

(8) the continuing existence of unfair and unnecessary discrimination and prejudice denies people with disabilities the opportunity to compete on an equal basis and to pursue those opportunities for which our free society is justifiably famous, and costs the United States billions of dollars in unnecessary expenses resulting from dependency and nonproductivity. 

(9) Redesignated (8) 

(b) Purpose

It is the purpose of this chapter --

(1) to provide a clear and comprehensive national mandate for the elimination of discrimination against individuals with disabilities; 

(2) to provide clear, strong, consistent, enforceable standards addressing discrimination against individuals with disabilities; 

(3) to ensure that the Federal Government plays a central role in enforcing the standards established in this chapter on behalf of individuals with disabilities; and 

(4) to invoke the sweep of congressional authority, including the power to enforce the fourteenth amendment and to regulate commerce, in order to address the major areas of discrimination faced day-to-day by people with disabilities. 

To prove a public program or service violated Title II of the ADA, it is incumbent upon the individual alleging discrimination to show:

[H]e is ‘a qualified individual with a disability’; (2) he was either excluded from participation in or denied the benefits of a public entity’s services, programs, or activities, or was otherwise discriminated against by the public entity; and (3) such exclusion, denial of benefits, or discrimination was by reason of his disability (footnote omitted).  

Garner v. State Dept. of Health & Social Services, 63 P.3d 264 (Alaska 2003).  No case law was provided or found suggesting an injured worker, or her lawyer, were entitled to an interim fee or cost award in a workers’ compensation claim, under the ADA, without having also prevailed on some issue in her claim and thus qualifying for a fee or cost award under state law.

Sec. 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) workers’ compensation cases shall be decided on their merits except where otherwise provided by statute. . . .

Sec. 23.30.005.  Alaska Workers’ Compensation Board.
. . .

(h) The department shall adopt rules . . . and . . . regulations to carry out the provisions of this chapter. . . .  The department may by regulation provide for procedural, discovery, or stipulated matters to be heard and decided by . . . a hearing officer designated to represent the commissioner rather than a panel.  If a procedural, discovery or stipulated matter is heard and decided by . . . a hearing officer designated to represent the commissioner, the action taken is considered the action of the full board on that aspect of the claim.  Process and procedure under this chapter shall be as summary and simple as possible. . . .

The board may base its decision not only on direct testimony and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).  The general purpose of workers’ compensation statutes is to provide workers with a simple, speedy remedy to be compensated for injuries arising out of their employment.  Hewing v. Peter Kiewit & Sons, 586 P.2d 182 (Alaska 1978).  

Sec. 23.30.135.  Procedure before the board.   (a)  In making an investigation  or inquiry  or conducting a  hearing  the  board  is not bound  by common  law or statutory  rules of evidence  or by  technical or formal rules  of procedure,  except as  provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . . 

Sec. 23.30.145.  Attorney’s fees.  (a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.  When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded.  In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.
(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including reasonable attorney fees.  The award is in addition to the compensation or medical and related benefits ordered.

(c) If proceedings are had for review of a compensation or medical and related benefits order before a court, the court may allow or increase an attorney’s fees. The fees are in addition to compensation or medical and related benefits ordered and shall be paid as the court may direct.

In Harnish Group, Inc. v. Moore, 160 P.3d 146 (Alaska 2007), the court discussed §145’s application to fee requests:
At issue in this case is the award of statutory minimum attorney’s fees under the Alaska Workers’ Compensation Act (footnote omitted).  Alaska Statute 23.30.145 provides for the award of attorney’s fees in workers’ compensation cases. Subsection (a) authorizes the Board to award attorney’s fees as a percentage of the amount of benefits awarded to an employee when an employer controverts a claim (footnote omitted).  An award under subsection .145(a) may include continuing fees on future benefits (footnote omitted).  In contrast, subsection (b) requires an employer to pay reasonable attorney’s fees when the employer delays or ‘otherwise resists’ payment of compensation and the employee’s attorney successfully prosecutes his claim.
Dennis v. State, AWCB Decision No.  07-0154, at 7 (June 8, 2007) similarly established “attorney fees are contingent in workers’ compensation cases. . . .”  If an attorney obtains interim disability benefits for an injured worker, or successfully defends against a petition brought by an employer that would otherwise diminish or end an employee’s entitlement to benefits, interim fees may be awarded.  Stidd v. F. S. Service, Inc., AWCB Decision No. 04-0061 (March 11, 2004); Buxton v. Cameron Corporation, AWCB Decision No. (January 12, 1999).  No case law was found suggesting an injured worker, or her lawyer, were entitled to an interim fee or costs award without having also prevailed on some issue in her claim.  See e.g., 8 Arthur Larson & Lex K. Larson, Larson’s Workers’ Compensation Law §133 (2008).  However, an attorney may be awarded fees for successfully requesting and obtaining an order for a second independent medical evaluation (SIME) for the employee as a preliminary matter.  MacConnell v. Testamerica Laboratories, Inc., AWCB Decision No. 09-0156 (September 30, 2009).
8 AAC 45.050.  Pleadings.  (a) A person may start a proceeding before the board by filing a written claim or petition.


(b) Claims and petitions.

(1) A claim is a written request for benefits, including compensation, attorney’s fees, costs, interest, reemployment or rehabilitation benefits, rehabilitation specialist or provider fees, or medical benefits under the Act, that meets the requirements of (4) of this subsection.  The board has a form that may be used to file a claim.  In this chapter, an application is a written claim.

(2) A request for action by the board other than by a claim must be by a petition that meets the requirements of (8) of this subsection.  The board has a form that may be used to file a petition.

(3) Parties must be designated in accordance with 8 AAC 45.170.

(4) Within 10 days after receiving a claim that is complete in accordance with this paragraph, the board or its designee will notify the employer or other person who may be an interested party that a claim has been filed.  The board will give notice by serving a copy of the claim by certified mail, return receipt requested, upon the employer or other person.  The board or its designee will return to the claimant, and will not serve, an incomplete claim.  A claim must

(A) state the names and addresses of all parties, the date of injury, and the general nature of the dispute between the parties; and 

(B) be signed by the claimant or a representative.

. . .

(8) Except for a petition for a self-insurance certificate or an executive officer waiver, a petition must be signed by the petitioner or representative and state the names and addresses of all parties, the date of injury, and the general nature of the dispute between the parties.  The petitioner must provide proof of service of the petition upon all parties.  The board or its designee will return to the petitioner a petition which is not in accordance with this paragraph, and the board will not act on the petition. . . . 

(c) Answers.

(1) An answer to a claim for benefits must be filed within 20 days after the date of service of the claim and must be served upon all parties.  A default will not be entered for failure to answer, but, unless an answer is timely filed, statements made in the claim will be deemed admitted.  The failure of a party to deny a fact alleged in a claim does not preclude the board from requiring proof of the fact.

(2) An answer to a petition must be filed within 20 days after the date of service of the petition and must be served upon all parties. . . .

(d) Replies. A reply is a response to an answer.  No party is required to file a reply.  However, a reply, if filed, must be filed within seven days of service of the answer upon the parties.

(e) Amendments. A pleading may be amended at any time before award upon such terms as the board or its designee directs.  If the amendment arose out of the conduct, transaction, or occurrence set out or attempted to be set out in the original pleading, the amendment relates back to the date of the original pleading. . . .  


(f) Stipulations.

(1) If a claim or petition has been filed and the parties agree that there is no dispute as to any material fact and agree to the dismissal of the claim or petition, or to the dismissal of a party, a stipulation of facts signed by all parties may be filed, consenting to the immediate filing of an order based upon the stipulation of facts.

(2) Stipulations between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing or a prehearing.

(3) Stipulations of fact or to procedures are binding upon the parties to the stipulation and have the effect of an order unless the board, for good cause, relieves a party from the terms of the stipulation. A stipulation waiving an employee’s right to benefits under the Act is not binding unless the stipulation is submitted in the form of an agreed settlement, conforms to AS 23.30.012 and 8 AAC 45.160, and is approved by the board.

(4) The board will, in its discretion, base its findings upon the facts as they appear from the evidence, or cause further evidence or testimony to be taken, or order an investigation into the matter as prescribed by the Act, any stipulation to the contrary notwithstanding.

There is no motion practice provided for in the Act or the regulations.  “Motions” are treated as “petitions” for various forms of relief.  Schaub v. Alaska Cargo Expeditors, AWCB Decision No. 89-0208 (August 14, 1989).

8 AAC 45.180.  Costs and attorney’s fees.


(a) This section does not apply to fees incurred in appellate proceedings.

(b) A fee under AS 23.30.145(a) will only be awarded to an attorney licensed to practice law in this or another state.  An attorney seeking a fee from an employer for services performed on behalf of an applicant must apply to the board for approval of the fee; the attorney may submit an application for adjustment of claim or a petition.  An attorney requesting a fee in excess of the statutory minimum in AS 23.30.145(a) must (1) file an affidavit itemizing the hours expended, as well as the extent and character of the work performed, and (2) if a hearing is scheduled, file the affidavit at least three working days before the hearing on the claim for which the services were rendered; at the hearing, the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the affidavit was filed.  If the request and affidavit are not in accordance with this subsection, the board will deny the request for a fee in excess of the statutory minimum fee, and will award the minimum statutory fee.

(c) Except as otherwise provided in this subsection, an attorney fee may not be collected from an applicant without board approval.  A request for approval of a fee to be paid by an applicant must be supported by an affidavit showing the extent and character of the legal services performed.  Board approval of an attorney fee is not required if the fee

(1) is to be paid directly to an attorney under the applicant’s union-prepaid legal trust or applicant’s insurance plan; or

(2) is a one-time-only charge to that particular applicant by the attorney, the attorney performed legal services without entering an appearance, and the fee does not exceed $300.


(d) The board will award a fee under AS 23.30.145(b) only to an attorney licensed to practice law under the laws of this or another state.

(1) A request for a fee under AS 23.30.145(b) must be verified by an affidavit itemizing the hours expended as well as the extent and character of the work performed, and, if a hearing is scheduled, must be filed at least three working days before the hearing on the claim for which the services were rendered; at hearing the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the filing of the affidavit. Failure by the attorney to file the request and affidavit in accordance with this paragraph is considered a waiver of the attorney’s right to recover a reasonable fee in excess of the statutory minimum fee under AS 23.30.145(a), if AS 23.30.145(a) is applicable to the claim, unless the board determines that good cause exists to excuse the failure to comply with this section.

(2) In awarding a reasonable fee under AS 23.30.145(b) the board will award a fee reasonably commensurate with the actual work performed and will consider the attorney’s affidavit filed under (1) of this subsection, the nature, length, and complexity of the services performed, the benefits resulting to the compensation beneficiaries from the services, and the amount of benefits involved.


(e) Fee contracts are not enforceable unless approved by the board.  The board will not approve attorney’s fees in advance in excess of the statutory minimum under AS 23.30.145.

(f) The board will award an applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim.  The applicant must file a statement listing each cost claimed, and must file an affidavit stating that the costs are correct and that the costs were incurred in connection with the claim.  The following costs will, in the board’s discretion, be awarded to an applicant:

(1) costs incurred in making a witness available for cross-examination;

(2) court reporter fees and costs of obtaining deposition transcripts;

(3) costs of obtaining medical reports;

(4) costs of taking the deposition of a medical expert, provided all parties to the deposition have the opportunity to obtain and review the medical records before scheduling the deposition;

(5) travel costs incurred by an employee in attending a deposition prompted by a Smallwood objection;

(6) costs for telephonic participation in a hearing;

(7) costs incurred in securing the services and testimony, if necessary, of vocational rehabilitation experts;

(8) costs incurred in obtaining the in-person testimony of physicians at a scheduled hearing;

(9) expert witness fees, if the board finds the expert’s testimony to be relevant to the claim;

(10) long-distance telephone calls, if the board finds the call to be relevant to the claim;

(11) the costs of a licensed investigator, if the board finds the investigator’s services to be relevant and necessary;

(12) reasonable costs incurred in serving subpoenas issued by the board, if the board finds the subpoenas to be necessary;

(13) reasonable travel costs incurred by an applicant to attend a hearing, if the board finds that the applicant’s attendance is necessary;

(14) fees for the services of a paralegal or law clerk, but only if the paralegal or law clerk

(15) duplication fees at 10 cents per page, unless justification warranting awarding a higher fee is presented;

(16) government sales taxes on legal services;

(17) other costs as determined by the board.


(g) Costs incurred in attending depositions not necessitated by a Smallwood objection may be awarded only where the board finds that attendance at the deposition was reasonable.


(h) Board approval of an attorney fee is not required if the fee is paid by the employer to the employer’s attorney.

ANALYSIS

Is Employee entitled to an interim award of attorney’s fees and legal costs from Employer?

Employee seeks an interim award of attorney’s fees and litigation costs; in essence, she seeks what is sometimes referred to in domestic law cases as “suit money.”
  This request is a legal issue to which the statutory presumption of compensability does not apply.  The relevant facts are not disputed: Employee to date has not prevailed on any issue according her an order for payment of any benefit from Employer in this case, with exception of a second independent medical evaluation (SIME), which was ordered, and Employer has not voluntarily paid any benefits to Employee as a result of her 2006 claims.  Employee is not an attorney licensed to practice law in Alaska or in any state.  No attorney on Employee’s behalf provided an affidavit of fees or costs related to any services performed on Employee’s behalf in respect to these 2006 workers’ compensation claims.  

First, the fee statute and the Alaska Supreme Court in Harnish say attorney’s fees, regardless of the statutory subsection under which they are awarded, are based upon benefits resulting from an attorney’s representation in an employee’s claim, and are contingent upon some measure of success.   Consequently, because the law says attorney’s fees may only be awarded on “benefits resulting” from a lawyer’s representation in a worker’s compensation claim, as opposed to a lawyer’s services rendered in some other forum or a self-represented litigant’s own efforts in her workers’ compensation claim, Employee is not entitled to an attorney’s fee award at this time.  She has to date not prevailed on any issue except the order for an SIME, no order issued requiring Employer to pay Employee benefits other than the SIME costs, and Employer has not voluntarily paid any benefits as the result of Employee’s 2006 claims.  Similarly, the law pertaining to costs says cost awards are contingent on issues “upon which the applicant prevailed at the hearing on the claim.”  Therefore, with exceptions not pertinent to this case, attorney’s fees and cost awards are contingent upon Employee prevailing on some issue in her claim.  As to the SIME order, for reasons discussed below, Employee as a self-represented litigant is not entitled to a fee award for that order.

Second, even though Employee succeeded on the SIME issue, the law says attorney’s fees may only be paid to an attorney licensed to practice law in Alaska or in another state.  Since Employee is not an attorney licensed to practice law in Alaska or in another state, she cannot be awarded an attorney’s fee, in any event.

Lastly, even though Employee succeeded on the SIME issue, the law says actual attorney’s fees, as Employee requests, and legal costs, may only be awarded if supported by an affidavit of attorney’s fees signed by Employee’s lawyer, and an affidavit and itemization of costs incurred in connection with the claim on issues upon which Employee prevailed at the hearing on the claim.  Because the requisite attorney fee and cost affidavits and itemization are not filed, no attorney’s fees or costs can be awarded.

Employee contends on separate grounds she is entitled to an award of attorney’s fees and costs because Employer never answered her motions or petitions requesting an interim award of attorney’s fees and costs.  She contends she is, therefore, entitled to this requested award by default.  The record does not contain an answer from Employer to Employee’s motions or petitions for interim attorney’s fees and costs.  However, Employee misunderstands the law.  First, there is a difference between “claims” and “petitions.”  Second, as there is no motion practice in the Act or regulations, “motions” are treated as petitions because of their similarities, in this case consistent with how Employee treated her motions; she referred to them repeatedly as “petitions.”  Third, the appropriate regulation, 8 AAC 45.050, expressly states a “default will not be entered for failure to answer” a claim, but unless a timely answer to a claim is filed, “statements made in the claim will be deemed admitted.”  However, this regulation expressly pertains only to claims, and not to petitions.  In other words, there is no similar provision in respect to petitions that says facts stated in a petition are deemed admitted if a party fails to timely answer.  In any event, there is no default provided for in either case for failure by a party to answer a claim or a petition.  Accordingly, Employee is not entitled to a default on her request for interim fees and costs, and facts alleged in her motions and petitions are not deemed admitted.

Employee lastly contends the ADA requires Employer to pay her interim attorney’s fees and costs because her work injury caused her to suffer a disability, requiring reasonable accommodation.  The reasonable accommodation Employee seeks is the interim fee and cost award.  However, no law was offered or found suggesting the ADA applies in this instance and requires Employer to pay an interim fee or cost award.  Employee has not shown Employer caused her to either be excluded from participation in or denied the benefits of a public entity’s services, programs, or activities, or caused her to be otherwise discriminated against by the public entity, and that any such exclusion, denial of benefits, or discrimination was by reason of her disability.   Furthermore, it has not yet been determined in this case whether Employee has a “disability” as defined in the ADA, its associated regulations, or the Act.  Therefore, Employee is not entitled to an order requiring Employer to pay interim fees or costs under the ADA.

CONCLUSION OF LAW

Employee is not entitled to an interim award of attorney’s fees and legal costs from Employer.


ORDER

Employee’s motions, petitions and requests for an award of interim attorney’s fees and costs are denied.

Dated in Juneau, Alaska on June 1, 2010.
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RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of BETTY G. CAREY employee / claimant v. VECO, INC. / VALDEZ OIL SPILL, employer; SEABRIGHT INS. CO., insurer / defendants; Case No. 198933971; dated and filed in the office of the Alaska Workers’ Compensation Board in Juneau, Alaska, on June 1, 2010.






Lynda Gillespie, Clerk
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� See e.g., Hart v. Hart, 73 P.2d 35 (Colo. 1903).  This concept rests upon the ground that, when a wife with few financial resources is involved in a suit against her wealthier husband for divorce, she should be allowed counsel fees and suit money out of her husband’s estate, to place her equal with him in carrying on the litigation until it is finally determined.
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