KHA  DO  v. KUYKENDALL INC.

[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	KHA  DO, 

                                                   Employee, 

                                                     Respondent,

                                                   v. 

KUYKENDALL INC.,

                                                  Employer,

                                                   and 

COMMERCE AND INDUSTRY INSURANCE CO.,

                                                  Insurer,

                                                     Petitioners.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

ON RECONSIDERATION

AWCB Case No.  200512575
AWCB Decision No.  10-0111

Filed with AWCB Fairbanks, Alaska

on June 17, 2010


The Northern Panel of the Alaska Workers’ Compensation Board (“Board”) heard the employer’s Petition for Reconsideration on June 17, 2010, on the basis of the written record, at Fairbanks, Alaska.  Attorney Robert Beconovich represents Kha Do (“employee”).  Attorney Krista Schwarting represents Kuykendall, Inc. and its worker’s compensation insurer (“employer”).  The Board closed the record when it met to consider the Petition on June 17, 2010.  

ISSUE

The employer contended the Board erred in its May 25, 2010 decision in this matter, when it referred to the parties’ agreement concerning attorney fees and costs in a Stipulation, and requested correction.  The employee did not respond to the petition.

Shall the Board reconsider AWCB Decision No. 10-0095 (May 25, 2010) under AS 44.62.540, and correct a reference to attorney fees and costs in a Stipulation between the parties concerning a number of benefits, in order to clarify the decision?
FINDINGS OF FACT
Based on the preponderance of the evidence
 available in the record, the Board finds:

1.
The Board’s May 25, 2010 decision in this matter, AWCB Decision No. 10-0095,  discussed the facts of the case and held as follows, in part:

. . . .In 1988, Employee, a naturalized citizen of Vietnamese descent, worked in Hawaii as a carpenter and among other things lifted 40 pound concrete blocks, mixed “mud” and laid block (Kenney; Do).  Jim Kenney lived with Employee for about 6 months in 1988 in the same house and never observed him having any physical issues during this period (Kenney).  Mr. Kenney later hired Employee to perform remodeling work and observed him for about 1.5 years in 1990 through 1991 and noticed no physical difficulties with his work (id.).

In summer 2004, Employee came to Alaska at Mr. Kenney’s request to take work with Employer (Do deposition at 60).  He worked at a Ford dealership briefly in April or May 2004, lifting and carrying parts, without any difficulty (Do).  Employee had a pre-hire physical at Urgent Care; the physical exam looked at his whole body, was “quite long” and he passed Employer’s physical.  He began working for Employer in 2004 and continued until shortly after he was injured (Do deposition at 60, 73-74).  Mr. Kenney was Employee’s foreman at the time of injury (id. at 64).  Mr. Kenney went through the same physical and “hazmat” training Employee experienced, including running on a treadmill, and was “hazmat” certified along with Employee (Kenney).  Mr. Kenney supervised Employee taking down a large building for Employer in 2004 and observed no physical problems with Employee on that job (id.).  

In 2005, Employee worked for Employer about 8 hours a day removing asbestos and another 3 hours as a security guard on the job site (id.).  The wall panels from which Employee scraped asbestos were 16 gauge metal sheets, about 16 feet long and about 3.5 feet wide and weighed 150 to 200 pounds each (id.).  

On June 15, 2005, Employee, a laborer, injured “multiple body parts” including his right wrist, right shoulder, and lower back when a co-worker dropped a metal panel, cutting Employee’s right wrist and causing low back pain (Report of Occupational Injury or Illness dated July 1, 2005). 

On June 16, 2005, Employee sought treatment at Fairbanks Urgent Care Center (Do deposition at 28).  He reported a history of elbow and lower back pain after carrying a heavy panel at work.  His diagnoses included low back pain “without radiculopathy,” right epicondylitis and he was released to modified work between June 16, 2005 and June 22, 2005 (Fairbanks Urgent Care Center June 16, 2005 chart note).  His doctor restricted him from lifting 21 pounds or over, squatting, and limited him to occasional bending (Work Status Report dated June 16, 2005).

. . . .

On June 27, 2005, Employee reported “slow onset” of low back pain “with radiculopathy,” down his left leg to the knee (June 27, 2005 chart note).  On July 5, 2005, Employee reported his thigh was getting better, was not aching, but was “tingling” (July 5, 2005 chart note).  Employee’s restrictions continued through July 27, 2005, as did his physical therapy prescription (Work Status Report dated July 21, 2005; see also July 25, 2005 Physical Therapy Daily Note).  

. . . . 

Beginning August 10, 2005, Employer commenced paying TTD benefits (Compensation Report dated January 9, 2007).  TTD benefits ceased January 5, 2007 (Compensation Report dated January 10, 2007).

On August 11, 2005, a lumbar Magnetic Resonance Imaging (MRI) scan disclosed “moderate to severe” central stenosis at L4-5 with “severe” neural foraminal stenosis, secondary to grade I spondylolisthesis, diffuse disc bulge and facet degeneration; “severe” left-sided foraminal stenosis L5-S1 with “swelling of exiting left L5 nerve root” relating to left paracentral/foraminal disc protrusion and facet degeneration; and “moderate” central stenosis at L3-4 (MRI Final Report dated August 11, 2005).

. . . .

On August 17, 2005, Employee saw R. O. Beck, M.D., to whom he gave a consistent history of his June 16, 2005 work-related injury.  Dr. Beck on examination found objective “back spasms” and “toe weakness,” recommended a lumbar MRI scan and suspected facet stenosis with a “swollen nerve and nerve root.”  He concluded Employee’s condition was work-related and noted his symptoms and findings were consistent with his accident history from June 15, 2005.  

. . . .

In September 2005, Employee relocated to Long Beach, CA . . . .  [H]e went fishing from a pier on three days; the first two days were uneventful but on the third day he caught a stingray, stood up, fought the fish for about 10 minutes and while the fish was still in the water and he was reeling it in, noticed an increase in back and left leg pain (Do; Do deposition at 43-44). . . .  Employee reported to the emergency department at Memorial Care in Long Beach, California. . . . Noting Employee had an “open worker’s compensation” case, the examining physician referred him to Memorial Occupational Medical Services, which was willing to take over his care (Emergency Dept Report dated October 10, 2005). . . .

On December 8, 2005, Employee saw Philip Yuan, M.D., and . . . Dr. Yuan performed a standard physical examination and reviewed Employee’s radiographic films.  According to Dr. Yuan, the MRI showed degenerative spondylolisthesis at L4-5, end plate edema involving the L4-5 levels, resulting in severe stenosis at L4-5, diffuse disc bulge at that level, severe neural foraminal stenosis at L5-S1 mainly on the left, and a “foraminal herniation” at that level (id. at 3).  Dr. Yuan’s impression was “radiating left lower extremity pain greater than back pain in the setting of degenerative spondylolisthesis and spinal stenosis.” . . . On December 8, 2005, Dr. Yuan recommended additional x-rays preoperatively, recommended Employee remain “off work,” and requested authorization for the recommended surgery (Attending Physician’s Report dated December 8, 2005; the previous information was from a letter to the adjuster). . . .

On July 10, 2006, Employee saw Gerald Reimer, M.D., and Steven Schilperoort, M.D., for an EME.
  . . . . The EME doctors were asked if the June 15, 2005 incident was “the substantial cause” of Employee’s need for surgical treatment and responded in their opinion the incident was not “a substantial cause” of the need for such treatment.  No further treatment was necessary for his work-related injury, the strain, in their opinion, had resolved, Employee was medically stable, and he had no permanent partial impairment related to his work injury. . . .

On November 3, 2006, Employee saw Lytton Williams, M.D., orthopedic specialist, for follow-up evaluation . . . .  Dr. Williams’ MRI study review showed L4-5 spondylolysis with lateral recess and foraminal stenosis and a left-sided, L5-S1 “herniated disc” (id. at 2).  He also noted on physical examination Employee had a weak “toe and heel walk” on the left side, and weak motor strength at   dorsiflexion at 4/5 and plantar flexion 4/5 (id.).  . Williams concluded Employee had lumbar spinal stenosis and a “herniated disc” at L5-S1 on the left.  Noting Employee failed conservative therapy, pain medication and epidural injections, Dr. Williams opined he needed lumbar spinal and foraminal decompression to relieve his pain and return him to work. . . .  On December 22, 2006, Dr. Williams saw Employee again, and noted “some confusion” based upon a “second opinion” done in Oregon.  Dr. Williams stated Employee’s “injury sustained was in Alaska so this confusion has been straightened out.”  He continued to opine Employee needs lumbar decompression and discectomy at L5-S1 and lumbar decompression at L4-5. . . .   
On January 8, 2007, Employer controverted Employee’s benefits (Employer’s Answer dated May 3, 2007; however, the actual document is not found in the record and the grounds for controversion are unknown).  

In December 2006, Dr. Williams attempted to schedule surgery for January 13, 2007.  However, on January 8, 2007, Dr. Williams’ office received notice the surgery was canceled because the compensation carrier submitted a “denial of services” (Dr. Williams’ January 8, 2007 chart note). . . .

On April 16, 2007, Employee filed a claim requesting TTD, PPI “when rated,” “unknown” medical costs and related transportation expenses, an eligibility evaluation for vocational reemployment benefits, a compensation rate adjustment, penalty, interest, attorney’s fees and costs, and alleging Employer controverted benefits on January 8, 2007 based upon “a false and improperly conducted” EME (Employee’s April 16, 2007 Claim).

On May 4, 2007, Employer controverted all benefits based upon the EME report dated July 10, 2006.  According to Employer, its EME physicians found Employee’s condition medically stable on July 10, 2006, assessed no PPI rating, stated Employee required no further medical treatment, and could return to his job held at the time of his injury (Controversion Notice dated May 4, 2007). . . .

2.
In the December 4, 2009 decision, the Board found the employee’s ongoing symptoms, and any disability and need for medical care continued to arise out of and in the course of his June 15, 2005 work-related injury with the employer.
  Therefore, the Board ordered:


ORDER

Employer is ordered to pay Employee TTD from January 6, 2007 and continuing until he is deemed medically stable or returns to work and his disability status changes.

Employer is ordered to pay for Employee’s lumbar decompression and discectomy, if his attending physicians still believe it is medically reasonable and necessary.  Jurisdiction is retained over this issue.

Employee’s claim for a penalty is denied.

Employer is ordered to pay Employee statutory interest at the rate applicable to his date of injury for all past TTD benefits unpaid when due.

Employer is ordered to pay Employee’s actual attorneys fees and costs pursuant to this decision and order.  Jurisdiction is retained over this issue.

3.
The employee returned to Vietnam.  The employee filed an Application for Declaration of Default and for Supplemental Order of Default dated February 23, 2010, asserting the employer failed to make certain benefit payments award in the Board’s decision with instruments negotiable in Vietnam.
   The Application requested the Board to issue an order declaring those benefits in default, and issue an order awarding penalties and associated attorney fees on the defaulted benefits.
  

4.
The employee filed an Affidavit of Readiness for Hearing, requesting a hearing on the Application.
  The employer filed an Answer dated March 10, 2010, asserting it made a good faith effort to timely pay the benefits and eventually did succeed in payment.
  It requested the Application for Default be denied.

5.
The employee filed a Withdrawal of Application for Declaration of Default, dated March 10, 2010, noting he would continue to pursue related penalties and interest.
  The Withdrawal of Application was noted in a March 17, 2010 prehearing conference concerning the Affidavit of Readiness for Hearing on March, 17, 2010.
  

6.
The parties filed a Stipulation for Payment of Penalty and Related Attorney Fees on May 6, 2010:
 agreeing (a) the employee has withdrawn its Application for Declaration of Default and for Supplemental Order; (b) the employer will pay the employee $6,000.00 in penalty and interest; and (c) the employer will pay the employee $6,000.00 in attorney fees and legal costs.
  In the Stipulation, the parties requested the Board issue an order approving the Stipulation.
  

7.
The Board Designee set the Stipulation to be considered by the Board when it met on May 20, 2010.

. . . .


ORDER

1.
The employer shall pay the employee penalties and interest totaling $6,000.00, under AS 23.30.155(f)&(p).  

2.
The employer shall pay the employee’s attorney fees and legal costs totaling $600.00, under AS 23.30.145(b).  

3.
The Board will sign and issue the parties’ Stipulation on the date of this order. 

4.
The employee’s Application for Declaration of Default and for Supplemental Order has is withdrawn and dismissed under 8 AAC 45.050(f).
  

2.
The employer filed a Petition for Reconsideration on June 1, 2010,
 asserting the Board made an error on page 8 of the May 25, 2010 decision, when referring to the Sitpulation between the parties.
  In the Petition, the employer noted the Board referred to the parties agreeing to $6,000.00 in attorney fees and legal costs, when the actual amount cited in the Stipulation was $600.00.
  The employer agreed to pay the fees as ordered in the decision,
 but requested the Board to correct and clarify the decision under AS 44.62.540. 
  

3.
The Board met to consider the Petition on June 17, 2010, and agreed to modify the decision under AS 23.30.540.  The Board here memorializes the order.

PRINCIPLES OF LAW

AS 44.62.540. RECONSIDERATION provides, in part:

(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted. . . .

ANALYSIS

The employer filed a Petition for Reconsideration within the 15 days provided by AS 44.62.540.  The Board exercises its discretion to reconsider the decision, under AS 44.62.540(a).  In response to the employer’s petition, the Board examined the written record of this case and the decision and order.  

The employer asserts the Board erroneously cited one of the parties’ agreements in their Stipulation, and requested modification of the decision under the Board’s authority to reconsider.  The employee does not oppose the Petition.  In Order #2 of the May 25, 2010 decision, the Board directed payment of attorney fees and legal costs in the correct amount of $600.00.  The parties do not dispute the Order.

Nonetheless, as a result of clerical error, the May 25, 2010 decision erroneously referred to the agreed attorney fees and legal costs as “$6,000.00,” instead of “$600.00,” when discussing the Stipulation on page 8 of the decision.  Accordingly, the Board will reconsider the decision in order to correct this error.

CONCLUSIONS OF LAW

1. The Order of the May 25, 2010 decision is correct.

 2.
The May 25, 2010 decision erroneously referred to the agreed attorney fees and costs in the parties’ Stipulation as “$6,000.00,” instead of “$600.00” as a result of clerical error on page 8.  Under AS 44.62.540, the Board has reconsidered, and will correct these errors.

ORDER

1.
Under AS 23.30.540, the Board reconsiders and corrects AWCB Decision No. 10-0095 (May 25, 2010) as follows:

Page #8, paragraph #6 presently reads:

“6.
The parties filed a Stipulation for Payment of Penalty and Related Attorney Fees on May 6, 2010: agreeing (a) the employee has withdrawn its Application for Declaration of Default and for Supplemental Order; (b) the employer will pay the employee $6,000.00 in penalty and interest; and (c) the employer will pay the employee $6,000.00 in attorney fees and legal costs.  In the Stipulation, the parties requested the Board issue an order approving the Stipulation.” (footnotes omitted)  

Page #8, paragraph #6 is amended to read:

“6.
The parties filed a Stipulation for Payment of Penalty and Related Attorney Fees on May 6, 2010: agreeing (a) the employee has withdrawn its Application for Declaration of Default and for Supplemental Order; (b) the employer will pay the employee $6,000.00 in penalty and interest; and (c) the employer will pay the employee $600.00 in attorney fees and legal costs.  In the Stipulation, the parties requested the Board issue an order approving the Stipulation.” (footnotes omitted)  

2.
In all other respects, AWCB Decision No. 10-0095 (May 25, 2010) remains in full force and effect.  

Dated at Fairbanks, Alaska on June 17, 2010.







ALASKA WORKERS' COMPENSATION BOARD








____S/S________________________                                







William Walters,  Designated Chairman








____S/S_______________________                                  



Jeff Bizzarro, Member








____S/S_______________________                                  



Sarah Lefebvre, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Workers’ Compensation Appeals Commission.  If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order on Reconsideration in the matter of KHA DO employee / repondent v. KUYKENDALL INC., employer; COMMERCE AND INDUSTRY INSURANCE CO., insurer / petitioners; Case No. 200512575; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on June 17, 2010.
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Maureen I. Johnson. Admin. Assistant II
�








� Denuptiis v. Unocal Corp., 63 P.3d 272, 277-281 (Alaska 2003); AS 44.62.460(e).


� Employee “Smallwooded” this report and at the time of hearing, Employer had not provided an opportunity for Employee to cross-examine these physicians on their opinions.  Dr. Schilperoort subsequently died following issuance of his report.  Whether or not this report can be considered will be determined later in this decision; it is discussed here simply for a full, factual background of the medical evidence and opinions.


� AWCB Decision No. 09-0185 (December 4, 2009) at 3-15.


� Id. at 33.


� Id. at 38-39.


� Application for Declaration of Default and for Supplemental Order of Default, filed February 24, 2010.  The employer attempted to wire payment in Vietnamese currency, but the employee’s account in an international investment bank would only receive transactions in U.S. currency. 


� Id.


� Affidavit of Readiness for Hearing, dated February 23, 2010, filed February 24, 2010.


� Answer, filed March 12, 2010.


� Id.


� Withdrawal of Application for Declaration of Default, filed March 12, 2010


� Prehearing Conference Summary notes, March 17, 2010, Alaska Department of Labor and W.D., Workers’ Compensation Computer System.


� Stipulation for Payment of Penalty and Related Attorney Fees, signatures dated April 30, 2010, and May 4, 2010.


� Stipulation for Payment of Penalty and Related Attorney Fees, signatures dated April 30, 2010, and May 4, 2010.


� Id.


� AWCB Decision No. 10-0095 (May 25, 2010) at 2-15.


� Petition for Reconsideration / Clarification, dated May 26, 2010.


� Id.


� Id.


� The Order of the May 25, 201 decision cited the correct amount of attorney fees and legal costs: $600.00.


� Petition for Reconsideration, dated May 26, 2010.
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