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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	TENA M. PEIFER, 

                                      Employee, 

                                                    Applicant,

                                                   v. 

SUNSHINE SCHOOL,

                                      Employer,

and

AIG/NORTHERN ADJUSTERS, INC.,

                                      Insurer and adjuster,

                                                    Respondents.
	)
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)
	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  200816973
AWCB Decision No.  10-0114
Filed with AWCB Anchorage, Alaska

on June 23, 2010


The employee’s appeal of the February 25, 2010 decision by the Reemployment Benefits Administrator designee (RBA or administrator), denying eligibility for reemployment benefits, was heard on June 2, 2010, at Anchorage, Alaska.  This is the second time this panel has reviewed a decision by the RBA denying Tena M. Peifer (Claimant) eligibility for reemployment benefits.  In Peifer v. Sunshine School, AWCB Decision No. 09-0181 (December 1, 2009) (Peifer 1), the RBA’s decision denying eligibility was vacated and remanded for further proceedings.  On remand the RBA again denied Claimant eligibility, and Claimant again appealed.  Claimant appeared and represented herself.  Attorney Krista Schwarting of Griffin & Smith represented Sunshine School, its insurer AIG, and its adjuster Northern Adjusters, Inc. (collectively, Employer).  The record closed when the board concluded its deliberations on June 11, 2010. 


ISSUE
Claimant contends she lacks the physical capacity to return to full-time work as a certified nurse assistant (CNA), stock selector, and “teacher’s aide,” and the RBA’s findings to the contrary are not supported by the evidence.
Based on the treating physician’s predictions Claimant will have the physical capacity to meet the physical demands of her job at the time of the work injury, as well as those held in the ten years prior to the injury, and because Claimant meets the Specific Vocation Preparation (SVP)
 for all of those positions, Employer contends the RBA’s decision was supported by substantial evidence and should be affirmed. 

1. Is the RBA’s determination Claimant is ineligible for re-employment benefits supported by substantial evidence?





FINDINGS OF FACT

The following facts are established by a preponderance of the evidence:

1. With citations to the record omitted, Findings of Fact 1-16 set out in Peifer 1 are incorporated herein as follows: 

1) While working for Employer as a pre-school teacher’s aide, carrying a cot in a darkened room at the students’ nap time, Claimant tripped and fell, sustaining an interarticular comminuted fracture of the anterior medial tibial plateau of her left leg, with 2 mm depression of the bone, and an oblique fracture of the proximal tibia-fibula.  Open-reduction, internal fixation (ORIF) of this fracture was performed on October 18, 2008, by John Lapkass, MD. 

2) While admitted to the hospital for the ORIF procedure, Claimant was diagnosed with Type II diabetes mellitus, as well as hypertension and hypercholesterolemia. 

3) Claimant was placed in a full-length, non-weight bearing brace, and released from work by Dr. Lapkass for six weeks after the ORIF surgery.   She engaged in physical therapy (PT) at home. 

4) On January 7, 2009, Dr. Lapkass prospectively released Claimant to return to work on February 23, 2009.  At that time, she was using a crutch outside the house, and the full-length knee brace in the house for ambulation.   

5) On January 15, 2009, she slipped and fell on ice, with no medial collateral ligament pain on valgus stress test, no evidence on x-ray of damage to the hardware or bony alignment, but the doctor suspected a possible meniscal tear. 

6) On February 19, 2009, Claimant began part-time work for Kohl’s, Inc. as a merchandise replenisher.  

7) On April 8, 2009, based on her continuing reports of pain, Dr. Lapkass restricted Claimant to 4 hours per day of standing, noting he could not rule out chondral damage or a meniscal tear as the source of her continuing pain.  Dr. Lapkass opined the hardware was placed so close to the knee joint that Magnetic Resonance Imaging (MRI) to determine soft tissue condition could not be performed.  

8) On May 8, 2009, Claimant was examined by Employer’s medical examiner (EME) Thomas Williamson-Kirkland, MD.  Dr. Williamson-Kirkland opined Claimant needed no further treatment other than time to heal.  He recommended continued home stretching exercises and walking, but noted hardware removal within a year “may also be reasonable,” and internal derangement of the knee or cartilage damage due to the fracture “is possible.”  Dr. Williamson-Kirkland opined an MRI or arthroscopy might be necessary, that Claimant needed to be followed for another six months, and “if she has significant cartilage disruption because of the fracture, we should know that within the next six months.”  Dr. Williamson-Kirkland found Claimant had not reached medical stability as of May 8, 2009.
 

9) By May 15, 2009, Claimant had switched jobs, was no longer working at Kohls, Inc., and had taken a job in an assisted-living facility, working 8 hours per day. 

10)  On May 15, 2009, Dr. Lapkass reported Claimant had trouble being on her feet for 8 hours a day on a hard surface.  He recommended use of Z-Coil shoes, hardware removal and arthroscopy possible, and planned to continue observing Claimant’s progress. Also on May 15, 2009, Dr. Lapkass noted Claimant’s work limitations as “limit time walking on hard floors, lifting, kneeling,” and predicted Claimant would suffer permanent impairment.  Dr. Lapkass predicted that with time Claimant would be capable of performing work as a certified nurse’s assistant (CNA), but could not then perform the duties of a teacher aide or merchandise replenisher. 

11)  Each of the job descriptions provided for Dr. Lapkass’ review were from the 1991 edition of the SCODRDOTs.  

12)  The  job description provided for CNA is medium duty, while the job descriptions provided for the positions which Dr. Lapkass opined Claimant could not perform were either medium duty (merchandise replenisher) or light duty (teacher’s aide). 
13)  On June 10, 2009, Dr. Lapkass stated his agreement with Dr. Williamson-Kirkland’s report, with the remark, “Some chance she may require hardware removal or possibly arthroscopy, depending on how she does,” with medical stability expected within 5 months, or November 2009.  At that time, Dr. Lapkass opined it was “unknown” whether Claimant would have a ratable permanent impairment after reaching medical stability.  

14) Also on June 10, 2009, rehabilitation specialists Liz Dowler, PhD and Lulie Williams, MS, of D & W Rehab, Inc., opined Claimant was ineligible for re-employment benefits, citing the reports by Dr. Williamson-Kirkland and Dr. Lapkass.  The D&W Eligibility Report mentions a physical capacities evaluation (PCE) having been conducted on Claimant, but neither the author nor the results of the PCE are identified, and the report is not attached to the D&W Eligibility Report.  Neither Dr. Williamson-Kirkland’s May 8, 2009 report, nor any report by Dr. Lapkass, refers to the PCE cited in the D&W Eligibility Report.

15) On June 30, 2009, based on the D&W Eligibility Report, the RBA’s designee issued a determination of ineligibility for re-employment benefits.  Claimant appealed the RBA decision by filing a workers’ compensation claim (WCC) on July 8, 2009.  At a prehearing conference on August 3, 2009, Employer acknowledged the timeliness of Claimant’s appeal.

16)  On August 20, 2009, Claimant had surgery to remove the hardware in her leg, with arthroscopy.  The surgery and arthroscopy confirmed tears to the medial meniscus and chondromalacia of the cartilage in the employee’s knee.  Dr. Lapkass performed a partial medial meniscectomy, partial lateral meniscectomy, and medial femoral chondroplasty.  
2. On September 9, 2009, Claimant’s appeal of the RBA’s June 30, 2009 decision denying eligibility for reemployment benefits was heard by the same board panel hearing this second appeal.

3. On November 13, 2009, at the request of the Employer, Claimant was again seen by Dr. Williamson-Kirkland for a second employer’s medical evaluation (EME).  Although Dr.  Williamson-Kirkland issued his second report on November 13, 2009, it was not filed on a Medical Summary until May 25, 2010, so was not available to the board panel when it issued its decision in Peifer I on December 1, 2009.  Dr. Williamson-Kirkland noted Claimant continued to have tenderness over the medial side of the left knee.  He noted even though the hardware from the first surgery had been removed, Claimant continued to have pain below the patella on the medial side, pain over the pes anserinus,
 and pain along the anterior joint line.  He noted a slight catch on McMurray’s test.  Dr. Williamson-Kirkland measured 125 degrees of flexion on the right, 110 degrees of flexion on the left, and very soft endpoint, “but a lot of pain.”  He found Claimant had full extension.  Dr. Williamson-Kirkland diagnosed “probable pes anserine tendinitis right medial knee, related to the on the job injury.”  He noted Claimant “continues to work even though she has pain.”  “Even though she is working and functioning better, she continues to have significant pain in the anterior knee and loss of range of motion that should not be necessary.  She will need treatment for her medial knee pain.”  He recommended an injection of steroid once or twice in the pes anserine region, anti-inflammatories, and stretching and strengthening at a therapy gym.  He believed a Lidoderm patch over the area of pain for “the next couple of months” would be “worth trying,” and predicted medical stability in three months.  He opined Claimant was not yet medically stable, which he predicted would not occur until mid-February, 2010 at the earliest, assuming Claimant obtained the recommended injections and achieved success with three more months of physical therapy (PT). He opined that for the next three months, in her then current employment as a CNA, Claimant should be permitted to sit for a few minutes every hour and take breaks.  Dr. Williamson-Kirkland opined the October 13, 2008 work injury was still the substantial cause of Claimant’s current condition and need for continuing medical treatment, and her then current employment as a CNA was not the substantial cause of her condition, nor did it delay her attaining medical stability. He found no signs of symptom magnification.  He opined Claimant will develop more permanent arthritic change in the medial knee as a result of the work-related tibial plateau fracture.  
4. For his November 13, 2009 EME report, Dr. Williamson-Kirkland was not asked and offered no opinion on Claimant’s physical capacity to perform the physical demands of selected occupations as defined in the US Department of Labor’s “Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles (1993)(SCODRDOT).  Without reference to the SCODRDOT, Dr. Williamson-Kirkland noted Claimant was then working as a CNA so “she is obviously able to work as a CNA,” “even though she has pain.”  He acknowledged, however, she was working at night, which made her duties as a CNA “somewhat easier.”

5. December 1, 2009, in Peifer I, the board concluded the RBA failed to apply controlling law when she relied upon and adopted the ineligibility recommendation of the rehabilitation specialists, where the specialists appeared to have utilized the 1991 rather than the 1993 edition of the U.S. Department of Labor’s SCODRDOT, and failed to provide the treating physician with the results of a physical capacities evaluation (PCE) their report indicated was in their possession.  The RBA decision was vacated and the matter remanded.  

6. On remand the RBA was instructed to direct the rehabilitation specialists to submit the PCE to the treating physician, and to the EME if Employer elected, with the appropriate job descriptions from the 1993 SCODRDOT, for an opinion on Claimant’s ability to perform in the jobs held at the time of and during the ten years prior to her work injury.  Since Claimant had undergone a second work-injury related surgery in August 2009, the RBA was further instructed to ensure the medical records from that surgery and follow-up care were also reviewed. 

7. On January 28, 2010, the rehabilitation specialists issued a revised Eligibility Report.  In their report they stated an awareness of Claimant’s August 20, 2009 left knee arthroscopy, partial medial and lateral meniscectomies, medial femoral chondroplasty and removal of hardware; and noted having reviewed PT notes for the period September 22, 2009 through November 16, 2009, reflecting Claimant’s continuing problems with “joint integrity/mobility, moderately antalgic gait, weakness in hip and knee and pain,” equating to a physical capacity at only 63% maximal function of the lower extremities.  The specialists reported having reviewed Dr. Williamson-Kirkland’s November 13, 2009 EME report.  They clarified that the “PCE” reference in their first report was their questioning Claimant concerning the physical requirements of her previous jobs, and no performance-based PCE was ever conducted. 

8. Finally, the specialists noted they had submitted the 1993 SCODRDOT job descriptions for CNA,
 stock selector
 and teacher’s aide
 to Claimant’s treating physician, Dr. Lapkass on January 18, 2010, and asked his opinion on Claimant’s predicted ability to perform in those occupations.  Dr. Lapkass’ January 20, 2010 responses to their inquiry were appended to their report.  Dr. Lapkass opined Claimant would have the physical capabilities to perform in her previous occupations as CNA, stock selector, and teacher’s aide, although he noted “Ms. Peifer MAY have some chronic knee pain, but don’t foresee serious disability.  This may interfere most with the merchandise replenisher (stock selector) work, which would be most effected.” (Emphasis in original).
9. Based on Dr. Lapkass’ predictions Claimant will be able to return to work as a CNA, stock selector and teacher’s aide, the rehabilitation specialists recommended she be found ineligible for reemployment benefits.

10. On February 25, 2010, the RBA adopted the January 28, 2010 eligibility evaluation report and its recommendations, and concluded Claimant was not eligible for reemployment benefits based on Dr. Lapkass’ prediction she would have the permanent physical capacities to perform the physical demands of her job at the time of injury, as well as those of the jobs held in the previous ten years, and had met the SVP for each.  Claimant timely appealed the determination of ineligibility.  (Employer’s Hearing Brief, May 26, 2010, at 5; Prehearing Conference Summaries, April 8, 2010, May 5, 2010).

11. On April 29, 2010, at Employer’s request, Claimant was sent for a third EME, this evaluation conducted by orthopedic surgeon John Ballard, MD.  Dr. Ballard’s April 29, 2010 report was filed on a May 25, 2010 Medical Summary, and was not available to the rehabilitation specialists at the time they issued their recommendation on January 28, 2010, or to the RBA when she issued her decision denying eligibility on February 25, 2010.

12. Dr. Ballard’s report reflects his review of medical records dating back to 2005.  His review of Claimant’s current condition began with her October 16, 2008 visit to the emergency room following the work injury, followed by her first appointment with treating physician Dr. Lapkass the next day, through her recovery from the second surgery.  Dr. Ballard cited Dr. Lapkass’ October 17, 2008 chart note reflecting Claimant works at a “preschool daycare.”  Dr. Ballard’s report references his review of physical therapy chart notes, Dr. Lapkass’ notes following Claimant’s second surgery, and x-ray and CT scan results not referenced by Dr. Williamson-Kirkland, as well as Claimant’s December 9, 2009 49-page deposition testimony, not referenced by Dr. Williamson-Kirkland or Dr. Lapkass. 

13. On clinical interview Dr. Ballard recorded Claimant’s then current complaints as trouble sleeping at night secondary to pain.  He noted her reporting most of the pain in the front of the knee, although some pain was present posteriorly.  At times she has a pins and needles sensation in front of her knee, her knee will give out at times, particularly if she is tired, and some stabbing on the inside of the knee if she does too much bending.  

14. On physical examination Dr. Ballard noted Claimant walked with a normal gait, can walk on her heels, can do 50 percent of a squat, cannot walk on her left toes, but can on the right.  On palpatory examination of the left knee he noted tenderness over the medial tibial plateau and pes anserine bursa area.  

15. Dr. Ballard reported finding no signs of symptom magnification, secondary gain or malingering.

16. Summarizing in his report the significant testimony gleaned from Claimant’s deposition, Dr. Ballard noted Claimant reporting she still had pain and limited range of motion, especially when she put on shoes and socks.  She continued to have sharp, stabbing pains to the back of her knee.  Her work as a stock selector beginning in March, 2009 caused excruciating pain from all of the walking, going up and down stairs, and bending.  When she began to work as a CNA in April, 2009, she was not lifting heavy patients, and her job duties consisted of cooking, cleaning, and assisting with baths and laundry.  Dr. Ballard noted Claimant reporting her belief the August, 2009 surgery helped her symptoms, although the pain in the back of her knee persisted, with the pain at a level 3 to 4 out of 10 when she begins her shift as a CNA, progressing to an 8 out of 10 at the end of her shift.  

17. Like Dr. Williamson-Kirkland, Dr. Ballard opined the October 13, 2008 work injury is the substantial cause of Claimant’s current condition; and her CNA work following her surgeries is not the substantial cause of her current condition, nor a contributor to any permanent pathological worsening of her condition.  Dr. Ballard believed Claimant was medically stable from the October 13, 2008 work injury as of April 29, 2010, and sustained a 2 percent whole person permanent impairment from the work injury.  While Dr. Ballard opined no further treatment was then recommended, if the arthritic symptoms in Claimant’s knee increased, she could benefit from steroid, Synvisc or viscosupplementation injection, and the need for such treatment would be the work-related injury.

18. Dr. Ballard opined Claimant should avoid lifting more than 25 to 30 pounds occasionally,  repetitive kneeling, squatting and bending, and jobs where she is on her feet or standing or walking for one hour consecutively before she is able to get off her feet for a 15 minute break.  Dr. Ballard noted these work restrictions are permanent, and the October 13, 2008 work injury and subsequent surgeries are the substantial cause for these work restrictions.
  

19. Dr. Ballard disagreed with Dr. Lapkass’ January 20, 2010 opinion Claimant will have the physical capacity to perform as a CNA or Stock Selector. Based on Claimant’s permanent physical restrictions, Dr. Ballard concluded Claimant cannot return to her job as a CNA.  He noted the strength category for CNA is medium, and Claimant cannot lift 20 to 50 pounds occasionally, or do the occasional stooping or bending at the waist required of CNAs.  

20. The SCODRDOT for CNA provides:

355.674-014 NURSE ASSISTANT (medical ser.) alternate titles: nurse aide 

Performs any combination of following duties in care of patients in hospital, nursing home, or other medical facility, under direction of nursing and medical staff: Answers signal lights, bells, or intercom system to determine patients' needs. Bathes, dresses, and undresses patients. Serves and collects food trays and feeds patients requiring help. Transports patients, using wheelchair or wheeled cart, or assists patients to walk. Drapes patients for examinations and treatments, and remains with patients, performing such duties as holding instruments and adjusting lights. Turns and repositions bedfast patients, alone or with assistance, to prevent bedsores. Changes bed linens, runs errands, directs visitors, and answers telephone. Takes and records temperature, blood pressure, pulse and respiration rates, and food and fluid intake and output, as directed. Cleans, sterilizes, stores, prepares, and issues dressing packs, treatment trays, and other supplies. Dusts and cleans patients' rooms. May be assigned to specific area of hospital, nursing home, or medical facility. May assist nursing staff in care of geriatric patients and be designated Geriatric Nurse Assistant (medical ser.). May assist in providing medical treatment and personal care to patients in private home settings and be designated Home Health Aide (medical ser.). 
GOE: 10.03.02 STRENGTH: M GED: R3 M2 L2 SVP: 4 DLU: 89. (Letter from D & W Rehab. Inc. to Dr. Lapkass, January 18, 2010; See also SCODRDOT at http://www.oalj.dol.gov/ PUBLIC/REFERENCES/DOT03A.HTM.)
Nurse Assistant is a medium demand job requiring the exertion of force of 20-50 lbs. occasionally; 10-25 lbs. frequently, or up to 10 lbs. constantly, and occasional stooping.  (Official notice of the Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles, 355.674-014 NURSE ASSISTANT ).

21. Dr. Ballard opined Claimant does not have the physical capacity to work as a stock selector, also a medium demand job, which requires occasional climbing and frequent stooping which Claimant cannot perform. 

22. The SCODRDOT for stock selector reads:

922.687-058 LABORER, STORES (any industry) alternate titles: order picker; parts picker; stock selector; warehouse worker 

Performs any combination of following tasks to receive, store, and distribute material, tools, equipment, and products within establishments: Reads production schedule, customer order, work order, shipping order, or requisition to determine items to be moved, gathered, or distributed. Conveys materials and items from receiving or production areas to storage or to other designated areas by hand, handtruck, or electric handtruck. Sorts and places materials or items on racks, shelves, or in bins according to predetermined sequence, such as size, type, style, color, or product code. Sorts and stores perishable goods in refrigerated rooms. Fills requisitions, work orders, or requests for materials, tools, or other stock items and distributes items to production workers or assembly line. Assembles customer orders from stock and places orders on pallets or shelves, or conveys orders to packing station or shipping department. Marks materials with identifying information, using stencil, crayon, or other marking device. Opens bales, crates, and other containers, using handtools. Records amounts of materials or items received or distributed. Weighs or counts items for distribution within plant to ensure conformance to company standards. Arranges stock parts in specified sequence for assembly by other workers. May use computer to enter records. May compile worksheets or tickets from customer specifications [ORDER DETAILER (clerical) 221.387-046]. May drive vehicle to transport stored items from warehouse to plant or to pick up items from several locations for shipment. May complete requisition forms to order supplies from other plant departments. May prepare parcels for mailing. May maintain inventory records. May restock aircraft commissary supplies, such as linens, glasses, emergency kits, and beverages, and be designated Commissary Agent (air trans.). May be known according to specific duty performed as Cloth-Bin Packer (textile); Cooler Worker (dairy products); Order Filler (any industry); Produce Clerk (retail trade) II; Tool Chaser (any industry). GOE: 05.09.01 STRENGTH:M  GED: R2  M1L1 SVP:2DLU:88; (Letter from D & W Rehab. Inc. to Dr. Lapkass, January 18, 2010; See also SCODRDOT at http://www.
oalj.dol.gov/PUBLIC/DOT/REFERENCES/DOT09B.HTM).
Stock selector is a medium demand job requiring the exertion of force of 20-50 lbs. occasionally; 10-25 lbs. frequently, or up to 10 lbs. constantly; and requires occasional climbing and kneeling, and frequent stooping and crouching.  (Official notice of the Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles, 922.687-058 LABORER, STORES ).
23. Although rejecting CNA and stock selector as jobs for which Claimant will have the physical capacity to meet the physical demands required, Dr. Ballard opined Claimant will have the ability to work as a SCODRDOT 099.327-010 Teacher Aide I.  

24. The SCODRDOT for Teacher Aide I is as follows:

099.327-010 TEACHER AIDE I (education) alternate titles: teacher assistant
Performs any combination of following instructional tasks in classroom to assist teaching staff of public or private elementary or secondary school: Discusses assigned teaching area with classroom teacher to coordinate instructional efforts. Prepares lesson outline and plan in assigned area and submits outline to teacher for review. Plans, prepares, and develops various teaching aids, such as bibliographies, charts, and graphs. Presents subject matter to students, utilizing variety of methods and techniques, such as lecture, discussion, and supervised role playing. Prepares, administers, and grades examinations. Assists students, individually or in groups, with lesson assignments to present or reinforce learning concepts. Confers with parents on progress of students. May specialize in single subject area. May be required to have completed specified number of college education credits. GOE: 11.02.01 STRENGTH: L GED: R4 M3 L4 SVP: 6 DLU: 86.(Letter from D & W Rehab. Inc. to Dr. Lapkass, January 18, 2010;  See also http://www.oalj.dol.gov/PUBLIC/DOT/REFERENCES/DOT01C.HTM. (emphasis added).

25. Teacher Aide I, SCODRDOT 099.327-010, is the position the rehabilitation specialists selected as the SCODRDOT offering the most appropriate description of the duties Claimant performed at Sunshine School, her job at the time of the work injury.  Teacher Aide I is a “Light” duty job, requiring the exertion of force to 20 lbs. occasionally or 10 lbs. frequently, or negligible force constantly, may involve significant standing, walking, pushing, and/or pulling, and requires no “Stooping” or “Kneeling.” (Official notice of the Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles, 099.327-010, TEACHER AIDE I).

26. On June 2, 2010, Claimant testified credibly she does not believe she is physically capable of the physical demands required of a certified nurse assistant, stock selector, or those required in her job at the time of injury with Sunshine School.  She criticized Dr. Lapkass’ in such strong terms as to call into question his continuing role as her treating physician.  

27. Official notice is taken that Sunshine School is neither an elementary or secondary school.  According to its promotional listing in the ACS Yellow Pages, Sunshine School is a day care facility and nursery school providing the following services:

· Full Day Care With Preschool

· Loving infant care

· Preschool Classes Ages 2-5

· Before/After School Care 

· Bus to Taku Elementary

· Summer Fun Camp (2008-2009 ACS Yellow Pages at 347).

28. Official notice is taken the SCODRDOT for nursery school attendant reads:

359.677-018 NURSERY SCHOOL ATTENDANT (any industry) alternate titles: child-care leader; child-day-care center worker; day care worker 

Organizes and leads activities of prekindergarten children in nursery schools or in playrooms operated for patrons of theaters, department stores, hotels, and similar organizations: Helps children remove outer garments. Organizes and participates in games, reads to children, and teaches them simple painting, drawing, handwork, songs, and similar activities. Directs children in eating, resting, and toileting. Helps children develop habits of caring for own clothing and picking up and putting away toys and books. Maintains discipline. May serve meals and refreshments to children and regulate rest periods. May assist in preparing food and cleaning quarters. GOE: 10.03.03 STRENGTH: L GED: R3 M2 L3 SVP: 4 DLU: 81.(http://www.oalj.dol.gov/PUBLIC/DOT/REFERENCES/DOT03A.HTM).
29. Nursery School Attendant is a “Light” duty job, requiring the exertion of force to 20 lbs. occasionally or 10 lbs. frequently, or negligible force constantly; can involve walking and or standing frequently even though weight is negligible; can include pushing and or pulling of arm and or leg controls; may involve significant standing, walking, pushing, and/or pulling; and requires frequent “Stooping” and occasional “Kneeling.”  (Official notice of the Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles, 355.674-014, NURSE ASSISTANT ).

30. At the time of injury, Claimant was carrying a cot in “the 2 yr old room” at Sunshine School, when she tripped and fell, injuring her left knee. She was an hourly employee earning $8.50 per hour. (Report of Occupational Injury or ROI). Sunshine School is a day care center, not an elementary or secondary school.  In “the 2 yr old room” of a day care facility Claimant is not likely to be performing such instructional tasks as preparing lesson outlines and plans, developing teaching aids such as bibliographies, charts and graphs, presenting subject matter to students through lecture, or preparing, administering or grading exams to aid the teacher.  Earning $8.50 per hour, Claimant more than likely performed the duties of a day care attendant, such as organizing and leading activities of prekindergarten children; helping children remove outer garments; organizing and participating in games; reading to children; teaching simple painting, drawing, handwork, songs, and similar activities; directing children in eating, resting, and toileting; helping children develop habits of caring for clothing and picking up and putting away toys and books; maintaining discipline; preparing and serving meals and refreshments; cleaning; and regulating rest periods.  Comparing the SCODRDOTs for teacher aide and nursery school attendant, the preponderance of evidence suggests Claimant’s job duties at Sunshine School were most closely aligned with those of a nursery school attendant, rather than teacher’s aide, and nursery school attendant, not teacher’s aide, is “the most appropriate job title” which the specialists should have submitted for physician review.
PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) worker’s compensation cases shall be decided on their merits except where otherwise provided by statute;

3)  this chapter may not be construed by the courts in favor of a party;

4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

AS 23.30.041.  Rehabilitation and reemployment of injured workers. . . .

 (d) Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings. . . .   Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee’s eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110.  The hearing shall be held within 30 days after it is requested.  The board shall uphold the decision of the administrator except for abuse of discretion on the administrator’s part.

(e) An employee shall be eligible for benefits under this section upon the employee’s written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee’s job as described in the 1993 edition of the United States Department of Labor’s ‘Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles’ for:

(1) the employee’s job at the time of injury; or

(2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the 1993 edition of the United States Department of Labor’s ‘Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles.’ (emphasis added).

AS 23.30.041(r)(4) defines “physical capacities” as “objective and measurable physical traits such as ability to lift and carry, walk, stand or sit, push, pull, climb, balance, stoop, kneel, crouch, crawl, reach, handle, finger, feel, talk hear, or see.”

AS 23.30.041(r)(5) defines: “physical demands” as “the physical requirements of the job such as strength, including positions such as standing, walking, sitting, and movements of objects such as lifting, carrying pushing, pulling, climbing, balancing, stooping, kneeling, crouching, crawling, reaching, handling, fingering, feeling, talking, hearing, or seeing.”

The RBA’s decision must be upheld absent “an abuse of discretion on the administrator’s part.”  Miller v. ITT Arctic Services, 367 P.2d 884, 889 (Alaska 1962).  Although no definition of “abuse of discretion” appears in the Alaska Workers’ Compensation Act, it has been defined to include “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive,” failing to apply controlling law or regulation, or failing to exercise sound, reasonable and legal discretion.  Smith v. CSK Auto, Inc., 204 P.3d 1001, 1013 (Alaska 2009); Irvine v. Glacier General Construction, 984 P.2d 1103, 1107, n. 13 (Alaska 1999); Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985); Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979; Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962). 

The RBA fails to exercise sound, reasonable and legal discretion where he relies on a rehabilitation specialist’s report which fails to consider statutorily mandated factors.  Irvine v. Glacier General Construction, 984 P.2d 1103 (Alaska 1999).  Where the board upholds an RBA decision based on such a flawed report, the board commits legal error.  Id. at 1107.
The Administrative Procedures Act, at AS 44.62.570, contains terms similar to those cited above, but also expressly includes reference to a substantial evidence standard:  

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.  (emphasis added).

On appeal to the Alaska Worker’s Compensation Appeals Commission and the courts, decisions reviewing RBA determinations are subject to reversal under the “abuse of discretion” standard, incorporating a “substantial evidence test” in AS 44.62.570.  In order to meet that standard on appeal, the board also applies a substantial evidence standard in reviewing an RBA determination.  E.g., Holben v. Chugach Support Services, AWCB Dec. No. 09-0147, at page 10 (September 8, 2009).  "Substantial evidence" is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion. Tolbert v. Alascom, Inc., 973 P.2d 603, 611-612 (Alaska 1999).  

Determining whether an abuse of discretion has taken place is aided by the practice of allowing additional evidence at the review hearing, based on the rationale expressed in several superior court opinions addressing board decisions.  See, e.g., Kelley v. Sonic Cable Television, Superior Court Case No. 3AN 89‑6531 CIV (February 2, 1991); Quirk v. Anchorage School District, Superior Court Case No. 3AN‑90‑4509 CIV (August 21, 1991).  Nevertheless, 8 AAC 45.070(b)(1)(A) precludes additional evidence if the party offering it failed to exercise reasonable diligence in developing and presenting it to the RBA.  See, e.g., Kin v. Norcon, AWCB Decision No. 99-0041 (March 1, 1999); Lemire v. B&R Construction, AWCB Decision No. 99-0019 (January 28, 1999); Buxton v. Cameron Corporation, AWCB Decision No. 99-0005 (January 8, 1999). 
The board’s decision on review of an RBA designee’s determination must be made on the entire record, and review on an incomplete record constitutes plain error.  Smith v. CSK Auto, Inc., 204 P.3d 1001, 1012-13 (Alaska 2009); Fred Meyer, Inc. v. Updike, AWCAC Dec. No. 120, at pages 10-11 (Oct. 29, 2009).

After allowing parties to offer admissible evidence, all the evidence is reviewed to assess whether the RBA’s decision was supported by substantial evidence and therefore reasonable.  Yahara v. Construction & Rigging, Inc., 851 P.2d 69 (Alaska 1993); Holben, AWCB Dec. No. 09-0147, at pages 10-11; see also 8 AAC 45.070(b)(1)(A).  If, in light of all the evidence, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order must be upheld.  However, if the RBA’s decision is not supported by substantial evidence, the RBA abused her discretion and the case is remanded for reexamination and further action.  Yahara v. Construction & Rigging, Inc., 851 P.2d 69 (Alaska 1993); Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978)(footnotes omitted).  
The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).  

The Alaska Supreme Court has held:

The language of AS 23.30.041(e) is clear – the Board must compare the physical demands of a specific job as found in SCODRDOT with the employee’s physical capacities… 

Under the express language of AS 23.30.041(e), medical evidence of eligibility must satisfy three requirements: First, the evidence must take the form of a prediction.  Second, the person making the prediction must be a physician.  Third, the prediction must compare the physical demands of the employee’s job, as the U.S. Department of Labor describes them, with the employee’s physical capacities. 

Konecky v. Camco Wireline, Inc., 920 P.2d 277, 281 and n. 9 quoting Yahara v. Construction & Rigging, Inc., 851 P.2d 69, 73 (Alaska 1996)(emphasis added).

AS 23.30.135.  Procedure before the board. (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

8 AAC 45.070.  Hearings…

(b)(1)(A)…In reviewing the administrator’s decision, the board may not consider evidence that was not available to the administrator at the time of the administrator’s decision unless the board determines the evidence is newly discovered and could not with due diligence have been produced for the administrator’s consideration.

8 AAC 45.195.  Waiver of procedures.  A procedural requirement in this chapter may be waived or modified by order of the board if manifest injustice to a party would result from a strict application of the regulation.  However, a waiver may not be employed merely to excuse a party from failing to comply with the requirements of law or to permit a party to disregard the requirements of law.

8 AAC 45.525 provides, in part:

(a) If an employee is found eligible for an eligibility evaluation for reemployment benefits under 8 AAC 45.510 or 8 AAC 45.520, the rehabilitation specialist shall
(1) interview the employee and, if necessary, the employer at the time of injury to obtain a description of the tasks and duties of the employee’s job at the time of injury;

(2)  review the [1993 edition of the U.S. Department of Labor’s “Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles] and, from the volume, choose the most appropriate job title or titles based on the description of the employee’s job; 

(b)       When interviewing the employee the rehabilitation specialist shall obtain descriptions of the tasks and duties for other jobs that the employee has held or for which the employee received training within 10 years before the injury, and any jobs held after the injury.  The rehabilitation specialist shall
(1) review the following volume and, from the volume, choose the most appropriate title or titles based on the description of the employee’s job; the volume to be reviewed under this paragraph is…

(2)  determine whether the employee held the jobs long enough to meet the specific vocational preparation codes as described in the volume;

(3) submit the job title or titles chosen under (2) of this subsection, to a physician.

(4) If the physician predicts the employee will have the permanent physical capacities equal to or greater than the physical demands of a job or jobs, conduct a labor market survey to document that a reasonable number of job vacancies exist for those jobs.

(c) The rehabilitation specialist shall contact the employee’s employer at time of injury about employment in accordance with AS 23.30.041(f)(1)…

(d) The rehabilitation specialist shall ask if the employee has ever been rehabilitated in a prior workers’ compensation claim…

(e) The rehabilitation specialist shall document whether or not a permanent impairment is identified or expected at the time of medical stability.  This documentation may be either a physician’s rating according to the appropriate edition of the American Medical Association’s Guides to the Evaluation of Permanent Impairment, use of which is directed by AS 23.30.190 or a physician’s statement that an impairment rating is or is not expected.

In Barlow v. Thompson, 221 P.3d 998, 1003-04 (Alaska 2009), the Court, referring to a superior court judge’s citation to, and reliance upon, statutory authority in a decision to which neither party had cited, held:

Barlow challenges Judge Joannides’ citation to AS 25.30.300 in the order denying Barlow’s motion to dismiss for lack of jurisdiction.  Barlow first argues that Thompson alone had the ‘responsibility to provide legal arguments’ opposing his motion to dismiss, that Thompson failed to do so, and that therefore any legal authority cited by the judge was insufficient to deny his motion.  He also argues that by citing the statute, the judge impermissibly acted as ‘lay counsel’ for Thompson.  Finally, he argues that the court’s citation to the statute shows that the judge was biased against him.

These arguments are without merit.  As Judge Joannides noted in her order denying Barlow’s motion to dismiss for lack of jurisdiction: ‘A court is entitled to cite to the Alaska Statutes in its decision.  The court recognizes that [Thompson] did not address [Barlow’s] jurisdictional objections by opposition (written).  Nonetheless a court must base its decision on the law.’  We agree.  And it was entirely appropriate for the court to cite a statute that controlled the disputed issue, even though the parties did not.  The parties had a full opportunity to brief the jurisdictional dispute.  Judge Joannides did not act impermissibly, and correctly and properly rejected Barlow’s motion to dismiss.

AS 44.62.480.  Official notice.  In reaching a decision official notice may be taken, either before or after submission of the case for decision, of a generally accepted technical or scientific matter within the agency’s special field, and of a fact that is judicially noticed by the courts of the state…

ANALYSIS

The RBA’s decision must be upheld absent an abuse of discretion on the administrator’s part.  An abuse of discretion exists where the decision rendered is arbitrary, capricious, manifestly unreasonable, stems from an improper motive, fails to apply controlling law or regulation, or results from a failure to exercise sound, reasonable and legal discretion.  An abuse of discretion will also be found where the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence.

When reviewing the RBA’s determination for abuse of discretion, the board is permitted to examine evidence not considered by the RBA when the board finds such evidence is newly discovered and could not with due diligence have been produced for the administrator’s consideration.  8 AAC 45.070(b)(1)(A).  Dr. Ballard’s April 29, 2010 EME Report, the most current evaluation of Claimant’s physical capabilities, and the only evaluation conducted after Claimant attained medical stability, is newly discovered evidence which could not with due diligence have been produced for the administrator’s consideration in January and February, 2010, and may be considered by the board in its review of the RBA’s determination.  
The language of AS 23.30.041(e) is clear.  Konecky v. Camco Wireline, Inc., 920 P.2d 277, 281 (Alaska 1996).  An employee shall be eligible for reemployment benefits by having a physician predict the employee will have permanent physical capacities that are less than the physical demands of the employee’s job as described in the 1993 edition of the U.S. Department of Labor’s “Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles” for the employee’s job at the time of injury, or other jobs that exist in the labor market that the employee has held within 10 years before the injury, or that the employee held following the injury for a period long enough to obtain the skills to compete in the labor market.  Id.  Furthermore, the physician’s prediction “must” compare the physical demands of “the most appropriate job title” with the employee’s physical capacities.  Id.   Dr. Ballard concluded Claimant will have permanent physical restrictions which preclude her from performing the physical demands required of a Nurse Assistant (SCODRDOT 355.674-014), and of a Stock Selector (SCODRDOT 922.687-058).  Based on Dr. Ballard’s predictions, if Nurse Assistant and Stock Selector were the only jobs in Claimant’s relevant work history, she would be eligible for reemployment benefits under AS 23.30.041(e).  However, Dr. Ballard also predicted Claimant would have the physical ability to perform the physical demands of a “Teacher Aide” (SCODRDOT 099.327-010).  This prediction alone would preclude Claimant from reemployment benefits eligibility.

Nevertheless, the law requires the rehabilitation specialist to select the most appropriate SCODRDOT based on the description of the employee’s job duties, and to submit the most appropriate SCODRDOT for physician prediction.  8 AAC 45.525.  A preponderance of the evidence suggests the rehabilitation specialists selected an incorrect SCODRDOT when they selected “Teacher Aide I” rather than “Nursery School Attendant” for Claimant’s job at the time of injury. 

In light of Dr. Ballard’s prediction Claimant will be permanently precluded from work as a Nurse Assistant and Stock Selector; and an eligibility determination based on agency failure to apply controlling law, or exercise sound, reasonable, legal discretion in selecting the most appropriate SCODRDOT; the administrator’s finding Claimant ineligible for reemployment benefits will be vacated and the matter remanded for reexamination and further action. 

CONCLUSIONS OF LAW
The RBA designee’s decision denying Claimant eligibility for reemployment benefits is not supported by substantial evidence in light of Dr. Ballard’s predictions Claimant will no longer have the physical capacity to perform in the positions of certified nurse assistant and stock selector; and a preponderance of the evidence suggesting an incorrect SCODRDOT was submitted for physician consideration when 099.327-010 TEACHER AIDE I, rather than 359.677-018 NURSERY SCHOOL ATTENDANT, was selected to describe Claimant’s duties at Sunshine School.

ORDER

1. The RBA’s decision denying Claimant eligibility for reemployment benefits is VACATED and REMANDED to the RBA for reevaluation consistent with this decision and order, including remand to the rehabilitation specialists as set forth herein.  

2. The RBA and rehabilitation specialists are directed to review and consider Dr. Ballard’s April 29, 2010 EME report.

3. The RBA is further directed to instruct the rehabilitation specialists to review with Claimant the SCODRDOTs 099.327-010 TEACHER AIDE I, and 359.677-018 NURSERY SCHOOL ATTENDANT, to ascertain which of the two SCODRDOTs is the most appropriate job title based on Claimant’s description of her job duties with Sunshine School.  If Nursery School Attendant is the most appropriate SCODRDOT, the rehabilitation specialist should be directed to provide the complete and correct SCODRDOT, including criterion-referenced descriptions for strength, physical demands, environmental working conditions and hazards portions of those descriptions, to Dr. Ballard, and if Claimant elects, to her treating physician, be that Dr. Lapkass or another physician if Claimant has or will exercise her right under AS 23.30.095(a) to one change of physician, for his opinion on Claimant’s ability to perform the duties corresponding to that occupation.  Should Claimant change physicians, she shall comply with the notice requirements set out at AS 23.30.095(k).
Dated at Anchorage, Alaska on June 23, 2010.
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   EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought, and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180,  23.30.185,  23.30.190,  23.30.200, or  23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of TENA M. PEIFER employee / applicant; v. SUNSHINE SCHOOL; Case No. 200816973; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, on June 23, 2010.
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� Meeting the SVP code means Claimant performed these jobs for a period of time long enough to learn the techniques, acquire the information, and develop the capacity needed for average performance in a specific job situation.


� Dr. Williamson-Kirkland was not asked and offered no opinion on Claimant’s physical capacity to perform the physical demands of selected occupations as defined in the US Department of Labor’s “Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles (1993)(SCODRDOT).


� “pes anserinus” is the junction of the tendons of the sartorius, gracilis, and semitendinosus muscles at their insertion on the medial aspect of the knee.”  Gould Medical Dictionary, Fourth Edition (1979).


� SCODRDOT 355.674-014, Nurse Assistant.


� SCODRDOT 922,687-058, Laborer, Stores/Stock Selector.


� SCODRDOT 099.327-010, Teacher Aide I.


� Official notice is taken that under the SCODRDOT, physical demands called for “Occasionally” are those existing in an occupation up to 1/3 of the time; those called for “Frequently” from 1/3 to 2/3 of the time; and “Constantly” 2/3 or more of the time.  (SCODRDOT).
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