LARRY J. WINKELMAN v. WOLVERINE SUPPLY, INC.

[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

     P.O. Box 115512
Juneau, Alaska 99811-5512

	LARRY J. WINKELMAN, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

WOLVERINE SUPPLY, INC.,

                                                  Employer,

                                                   and 

ALASKA INSURANCE GUARANTY 

ASSN.,

                                                  Insurer,
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	FINAL DECISION AND ORDER

AWCB Case No.  199623284
AWCB Decision No.  10-0115
Filed with AWCB Anchorage, Alaska

on June 23, 2010


Larry J. Winkelman’s (Employee) petition to set aside a compromise and release (C & R) and his associated claim for ongoing medical care were heard on April 17, 2008, in Anchorage, Alaska.  On September 19, 2008, Winkelman v. Wolverine Supply, Inc., AWCB Decision No. 08-0169 (Winkelman I) issued, decided the C & R could not be set aside, and denied the “employee’s claim for continued medical treatment, massage and pool therapy.”  Employee appealed to the Alaska Workers’ Compensation Appeals Commission (AWCAC), and contended, relevant to the instant hearing, he filed medical evidence with the board, which the board either lost or misfiled but should have considered.  On August 25, 2009, the AWCAC among other things remanded to allow Employee to submit proof he filed evidence the board lost or misfiled, and if the board so found, the board could determine whether Employee’s misplaced evidence required modification of Winkelman I.

On May 4, 2010, Employee’s petition for modification based on allegedly lost, misplaced and overlooked medical evidence was heard on remand from the AWCAC.  Employee represented himself, appeared telephonically, and testified.  Attorney Michael Budzinski represented Wolverine Supply and its workers’ compensation insurer (Employer).  The record remained open until May 12, 2010, for Employee to provide copies of the allegedly missing medical evidence, proof he had filed and served it, and an explanation of what difference this evidence might make in his claim.  The record remained open until May 19, 2010, for Employer to respond to any evidence or argument Employee submitted post-hearing.  

On May 11, 2010, Employee fax-filed twelve pages of his initial, post-hearing material to the wrong facsimile number; the recipient kindly forwarded the material to the correct facsimile number on May 13, 2010.  On May 19, 2010, Employer filed its supplemental hearing brief.  On May 24, 2010, Employee faxed six pages of additional argument to the wrong facsimile number, and again the recipient (Division of Senior Services) forwarded the material to the correct number.  Workers’ Compensation Officer II Janet Bailey contacted Employer’s counsel who advised he received the materials and had no objection to them being considered.  Given Employee is self-represented, used the wrong facsimile number, and Employer’s non-objection, Employee’s materials are accepted as filed.  Accordingly, the record closed on May 24, 2010, upon receipt of Employee’s last filing.


ISSUES
Employee contends he timely filed and served various medical records supporting his claim, which the board lost or misfiled.  He contends these records would have tipped Winkelman I in his favor, had the records been considered, but they were not.  Employer contends it never received records Employee references, and suspects they do not exist.  It further contends even if the records exist, they would not have been timely filed so they could not have been considered.  Employer lastly contends if they exist, the records would not make any difference in Winkelman I.  Accordingly, Employer contends Employee’s petition should be denied. 

The issues are further refined by the AWCAC’s order on remand, which authorizes the board to: 1) allow appellant to submit evidence he filed allegedly missing documents in time, 2) but they were lost or misfiled, and 3) if the board so finds, determine whether Employee’s evidence requires modification of Winkleman I.  The AWCAC further stated, to prove this, Employee should be allowed to demonstrate the allegedly missing documents exist, he filed and served them so they would arrive at least 20 days prior to the April 17, 2008 hearing, and they were lost or misfiled and thus not considered.  Therefore, the issues on remand become:

1) Has Employee proven relevant medical records exist or existed, which were not in his file on April 17, 2008?

2) If so, has Employee proven he timely filed and served this relevant medical evidence, which was not in his file on April 17, 2008?

3) If so, do these records require modification of Winkelman I?

Employee also contends the previously approved compromise and release (C & R) said “medical benefits cannot be denied,” and because Winkelman I denied medical benefits, it erred.  He contends Winkelman I should be reviewed in its entirety and modified to award massage and pool therapy.  Employer contends the AWCAC mandated a limited remand, which does not include an entire record review with the possibility of a different result based upon the existing record, without consideration of any lost or misfiled medical evidence.  Consequently, Employer contends Employee’s petition should be denied on this ground as well.

4) Does the AWCAC remand allow for a complete review of Winkelman I, notwithstanding any allegedly lost or misfiled medical evidence Employee may provide?


FINDINGS OF FACT 

1) On October 21, 1996, Employee reported to Timothy Skala, D.O., he had fallen down some steps at work.  No x-rays were taken on Dr. Skala’s first evaluation (Physician’s Report, October 21, 1996).

2) On November 6, 1996, Employee saw Thomas Vasileff, M.D., and reported slipping at work and falling down some steps (Physician’ Report, November 6, 1996).  Dr. Vasileff’s narrative states in part: “We took x-rays in our office today which shows some minor degenerative changes” (id.).  Dr. Vasileff’s report does not identify which part of the body he x-rayed, does not mention a fracture, and the x-ray reports are not in the board’s file (id., record).

3) On June 27, 2000, Employee saw Neil Pitzer, M.D., for a second independent medical evaluation (SIME).  Dr. Pitzer’s report says Employee “was told he had some sort of fracture in the spine. . . .”  However, Dr. Pitzer does not make this diagnosis or discuss any such spinal fracture (report, June 27, 2000).

4) On August 13, 2006, Employee wrote a letter to the assigned workers’ compensation officer in which he stated: “The insurance company sent me to Dr. Vasilof (sic) at the hospital in Anchorage for X-rays which revealed an ‘oblique fracture of the lower spine,’ per Dr. Vasilof (sic) who examined and treated me then, plus I sustained soft-tissue damage & bruising not visible on X-rays” (letter, August 13, 2006).

5) On April 30, 2007, Employee saw Paul M. Puziss, M.D., for another SIME.  Under the heading “Imaging Studies,” Dr. Puziss stated:

No prior ones are available. Today, cervical flexion/extension film did not demonstrate instability, but can only be seen to C5-6.  Cervical disc spaces were well-preserved.  Lumbar flexion/extension laterals also demonstrated very minimal lumbar degenerative disc changes of superior end plates anteriorly. There is no particular narrowing.  Lumbar flexion/extension laterals failed to demonstrate instability (Dr. Puziss SIME report, April 30, 2007, at 13).

6) On April 30, 2007, Dr. Puziss obtained cervical and lumbar x-ray films as part of his SIME evaluation, but did not obtain thoracic spine x-rays (id.).  These x-rays, according to Dr. Puziss, do not mention any spinal fractures.  These x-ray reports are not in the board’s file (id.).

7) On August 27, 2007, Employee filed a brief dated August 5, 2007.  Paragraph “1” in Employee’s brief states “enclosed are two Proessional (sic) Opinions about my medical condition” (Brief, August 5, 2007).  There are no professional opinions attached to Employee’s brief as it exists in the board’s file (record).

8) On August 27, 2007, Employee filed a copy of a letter directed to David Freeman, M.D., in which Dr. Freeman on July 20, 2007, responded to seven questions about Employee’s work-related injury.  None of the questions concerned any spinal fractures or questions related to such conditions (letter, July 8, 2007, signed July 20, 2007).

9) On August 27, 2007, Employee filed a letter written to former workers’ compensation officer Maria-Elena Walsh, in which he complained about Dr. Puziss’ SIME report and made an argument for his requested relief.  Employee’s letter does not mention any spinal fractures as being an important consideration in his arguments (letter, July 8, 2007).

10) On August 27, 2007, Employee also filed a list he created summarizing his medical records from October 21, 1996 (Dr. Skala) through April 23, 2007 (Dr. Puziss).  In reference to Dr. Vasileff’s reports, Employee does not mention any spinal fractures and cites Dr. Vasileff’s records as stating Employee suffered a “disc-type syndrome” and “cervical – lumbar sprain/strain – possible L5-S1 radiculopathy, T-12 tenderness. . . .”  The several page list does not mention x-rays showing spinal fractures, nor does it state any medical provider diagnosed spinal fractures (list, July 8, 2007).

11) On August 27, 2007, Employer’s counsel received Employee’s August 5, 2007 brief, witness list, undated statement by Shawn Trepanier, and July 9, 2007 affidavit of Linda Poole, RN (affidavit of Michael A. Budzinski, May 19, 2010, and attachment).  Mr. Trepanier’s undated statement and Ms. Poole’s affidavit are the two “professional opinions” referenced in Employee’s August 5, 2007 brief.  Neither, however, addresses spinal fractures (record).

12) On November 20, 2007, Dr. Vasileff’s “records release clerk” provided a note stating Employee’s medical records were “no longer retrievable” because an “optical disc system” used in his office was “no longer operational” (letter, November 20, 2007).

13) On December 10, 2007, Employer’s counsel wrote Employee a letter in which he stated his office inquired of Dr. Vasileff’s office to verify an x-ray of the lumbar spine was done by Dr. Vasileff in August 1996, which allegedly showed a spinal fracture.  The letter says a paralegal called Dr. Vasileff’s office and a records technician confirmed Employee’s initial visit was November 6, 1996, and “lumbar spine films were done that day” (letter, December 10, 2007).

14) On February 11, 2008, Employee attended a prehearing telephonically from Minnesota.  The prehearing conference summary states a hearing was set for April 17, 2008; parties “were directed to serve and file  . . . evidence in accordance with . . . 8 AAC 45.120. . . .”  The prehearing summary does not inform Employee specifically about the 20 day rule for filing evidence, set forth in 8 AAC 45.120 (Prehearing Conference Summary, February 11, 2008).  Nothing in the record shows the board or its staff ever informed, advised or instructed Employee he had to file his evidence at least 20 days prior to the April 17, 2008 hearing (record).

15) On April 11, 2008, Employee faxed to Employer’s attorney an undated Workers’ Compensation Medical Summary signed in the proof-of-service block by David Freeman, M.D., and signed in line 2 by James Langen, D.C., containing hand-written entries by Dr. Freeman and Dr. Langen.  A copy of this document is attached to Employer’s hearing brief, filed April 26, 2010 (medical summary, undated; Hearing Brief of Employer and Carrier, April 26, 2010).
  The original of this document is not in the board’s file (record).

16) A layman’s comparison of Dr. Freeman’s and Dr. Langen’s handwriting from other documents in the board’s file shows these physicians hand-wrote entries on this medical summary (id., record).  Employee testified these doctors hand-wrote their comments on this medical summary (Winkelman, 2008 hearing testimony).

17) In block “1” of the undated medical summary under the category “Report date” is a handwritten date “1/14/08” (medical summary, undated).  It cannot be determined from the document or other documents in the record if this date is the date Dr. Freeman made his hand-written entry, or if it refers to the date of a radiological report to which Dr. Freeman’s hand-written comments refer (id.).

18) In block “2” of this medical summary under the category “Report date” is a handwritten date “4/11/08” written by Dr. Langen (id.).  It cannot be determined from the document or other documents in the record if this date is the date Dr. Langen made his hand-written entry, or if it refers to the date of a radiological report to which Dr. Langen’s hand-written comments refer (id.).

19) There are no separate, medical reports from Dr. Freeman or Dr. Langen or any x-ray reports attached to this undated medical summary (id.).

20) There is a second copy of this undated medical summary in the board’s file, on which is hand-written “(Not Admitted) Late, No foundation.”  Experience, observations and inferences, a layman’s comparison with other hand-writing in this file, and the designated chairman’s comments on the record show this hand-written entry was made by Designated Chairman Darryl Jacquot (record; 2008 hearing recording).

21) On April 11, 2008, Employee also faxed a hand-written brief to Employer’s counsel (brief, April 1, 2008).  In paragraph “1” of Employee’s April 1, 2008 brief, he states: “here are two professional opinions of my med. condition” (id.).  In paragraph “5” of Employee’s brief, he states: “Here are (2) two Dr.’s opinions of the X Rays I had taken in Jan. 2008.  (That their (sic) was trauma to my spine)” (id).  Employee’s April 1, 2008 brief has attached two professional opinions concerning his medical condition (Dr. Freeman’s and Dr. Langen’s hand-written comments on the undated medical summary); it cannot be determined from the record if Employee’s brief refers to two, separate “professional opinions” or if he intends to twice refer to the attached two doctors’ opinions of x-rays he had taken at some earlier date.  Employee’s brief clearly includes the above-referenced undated medical summary containing the hand-written comments concerning x-ray studies, written by Dr. Freeman and Dr. Langen (record).  The undated medical summary and hand-written comments are the two doctors’ interpretations of one or more x-rays, to which Employee refers in his hearing briefs and at the 2008 and 2010 hearings (record).  

22) Other than the above-mentioned, undated medical summary bearing notes from Dr. Freeman and Dr. Langen, the board’s file contains no medical records of any kind, including any x-ray or radiographic reports, from any medical provider in 2008 (record).

23) Dr. Freeman and Dr. Langen both reviewed at least one x-ray or x-ray report for Employee, which referenced, among other things, a compression fracture at “T-12” (medical summary, undated; Winkelman).  Therefore, an x-ray or x-ray report interpreted as showing a T-12 compression fracture exists or existed, but is not in Employee’s record (record).

24) Neither the EME doctor nor the SIME doctors had the x-ray, x-ray report, or the undated medical summary with hand-written comments by Dr. Freeman and Dr. Langen describing a T-12 and other compression fractures, at the time of their evaluations (record).

25) It is unclear from the record if Employee claims he had previously filed and served the actual x-ray reports referenced by Dr. Freeman and Dr. Langen on the undated medical summary, his doctors’ earlier opinions on these x-rays, or if his argument concerning lost or misfiled reports relates only to the undated medical summary, with those physician’s opinions included (record).

26) On April 17, 2008, at hearing Employee testified the January 14, 2008 Freeman report and April 11, 2008 Langen report were the hand-written comments on the above-referenced undated medical summary signed in the proof-of-service block by Dr. Freeman (Winkelman, 2008 hearing).  In other words, the medical summary, itself, was the medical record (record, 2008 hearing).

27) The designated chairman stated the board had received Employee’s hearing brief and the undated medical summary with the doctors’ hand-written comments, but the record is not clear as to whether the board received the medical summary from Employee or as an attachment to Employer’s brief, as neither copy bears a Board “received” stamp (record, 2008 hearing).  

28) Employee was told he had to file a medical summary with medical reports included, and that is what he did; he saw his doctors on January 14, 2008 and April 11, 2008 and asked his doctors to complete a medical summary; the undated medical summary with Dr. Freeman’s and Dr. Langen’s hand-written comments was the result (Winkelman, 2008 hearing; undated medical summary).    

29) The designated chairman at the 2008 hearing noted he had never seen a doctor use a medical summary as a medical record, and suggested there had to be a medical record attached to such a summary (record, 2008 hearing).  

30) At the 2008 hearing, Employer’s counsel did not initially understand the medical summary was intended to be the medical record, itself, and therefore objected “to the doctors’ statements on the medical summary as being admissible . . . for today’s purposes.”  Employer did not raise a specific objection to the record’s timeliness under 8 AAC 45.120(f) or (i) (record, 2008 hearing).  

31) The designated chairman, on his own motion, explained the regulations required all evidence to be filed at least 20 days prior to the hearing date, and since this medical summary with the two physicians’ hand-written comments was not filed and served within 20 days of the April 17, 2008 hearing, it could not and would not be considered for the April 17, 2008 hearing (record, 2008 hearing).  

32) At the 2008 hearing, the designated chairman further stated, on his own motion, Employee had been advised of the board’s regulations at the February 2008 prehearing conference, and the board’s regulations require documents be filed at least 20 days prior to the hearing for admission as evidence and for Board consideration (record, 2008 hearing).  Consequently, the undated medical summary with hand-written notes from Dr. Freeman and Dr. Langen, filed and served on April 11, 2008, was not admitted because it was “late” and lacked “foundation” (record, 2008 hearing).

33) On October 16, 2008, Employee filed an appeal of Winkelman I with the AWCAC (record).  As part of his appeal, Employee asserted he provided a medical record to the board showing an x-ray, which disclosed a spinal fracture, but when he reviewed the appeal record, this record was not in the file (Final Decision, August 25, 2009, at 15).  Employee asserted on appeal the board and physicians ignored this information (id.).

34) On May 10, 2009, Employee filed a petition requesting modification of Winkelman I, under AS 23.30.130 based on the board’s alleged failure to review Employee’s attending physician’s reports (Petition, May 10, 2009).

35) On August 25, 2009, the AWCAC issued its decision, which in relevant part, remanded the matter back to the board stating:

Therefore, a medical record of a ‘fracture,’ if it exists, is relevant and material to appellant’s claim for benefits.

. . .

If appellant can establish that the record exists, and that he mailed it to the board (and opposing counsel) in time to arrive at least 20 days before the hearing, the record may have been overlooked because was it was misfiled or lost. . . .   

The commission notes that appellant states he filed a petition for modification under AS 23.30.130 (citation omitted); the commission agrees to remand this case to the board to determine if appellant’s evidence establishes sufficient grounds for modification under AS 23.30.130. . . . (Final Decision, August 25, 2009, at 15-16).

36) In a footnote, the AWCAC said:
Even if a fracture exists, the unanswered question is if its existence would result in Dr. Puziss or Dr. Swanson changing his opinion, i.e., whether existence of a fracture would be the kind of fact that might change the outcome of the opinion on continuing need for treatment by pool therapy and massage.  Appellant does not argue that the physicians should have found the fracture; rather, he argues the medical records (and their assumptions based on the records) are wrong because this information has been lost from his medical history (id. at 16, note 72).

37) Lastly, the AWCAC directed:
The commission REMANDS this case to the board to allow the board to take up appellant’s petition for modification in light of his late discovery that documentary evidence he believed was in the board record was not there.  The board may allow appellant to submit evidence that he filed the document in time, but that it was lost or misfiled, and, if the board so finds, the board may determine whether appellant’s evidence requires modification of its decision (id., at 20).

38) On April 26, 2010, Employer filed its hearing brief and noted it received the undated medical summary with Dr. Freeman’s and Dr. Langen’s comments on April 11, 2008, but it was served only 6 days before the 2008 hearing and did not include the referenced x-ray records.  Employer further argued had Employee attempted in 2008 to rely upon the reports listed on the undated medical summary, Employer would have objected as it was untimely filed.  Employer argued since Employee “did not seek to introduce the missing report into evidence at the hearing or otherwise rely upon it,” it made no objection as it was unnecessary (Hearing Brief of Employer and Carrier, April 26, 2010).
39) On May 4, 2010, Employee at hearing had difficulty identifying the reports he claimed were missing or misfiled.  He ultimately identified: a Henning Chiropractic Clinic report dated January 10, 2008, Dr. Freeman’s x-ray report dated January 14, 2008, and Dr. Langen’s x-ray report dated April 11, 2008, as among those missing or misfiled (Winkelman; record).
40) Similarly, Employee at hearing had difficulty explaining his proof, including certified mail receipts, which he asserted showed he filed and served these documents in a timely manner (record).  
41) Employee testified at the May 4, 2010 hearing he filed and served the “missing” reports well before the 2008 hearing (Winkelman).  At hearing, Employer’s counsel again denied having ever received any records attached to the undated medical summary, and accordingly said Employer never objected because it was unnecessary (record).  

42) As found above, Employee attempted at the April 17, 2008 hearing to rely upon the undated medical summary he faxed to Employer on April 11, 2008, but Employer objected, the designated chairman raised the 20-day-rule and “foundation” issues on his own motion, and expressly ruled the undated medical summary was inadmissible “for today’s hearing” (record).

43) At the May 4, 2010 hearing, Employee could not specifically point to any documents clearly supporting his testimony concerning filing and serving the subject medical records (Winkelman).  He referenced certified mail receipts and testified these were attached to his prior filings of the subject medical records, but had difficulty determining from his records which receipt was attached to which filing (id.).  Accordingly, the record was left open for Employee to provide copies of these missing documents and corresponding proof of service (record).
44) On May 13, 2010, Employee filed a letter from Dr. Langen stating he reviewed x-rays in “2007” [handwritten in his otherwise typed letter], but gave the original report to Employee, who told Dr. Langen he filed the original review report with the board and served it on Employer’s counsel.  Dr. Langen’s office failed to keep a copy; Dr. Langen offered to “review those x-rays again and make a new report” if desired (letter, May 11, 2010).  Employee also filed additional copies of the certified mail receipts, which he identified as those accompanying his filing and serving of the original, (allegedly lost) Langen letter (Final Facts, May 10, 2010).
45) On May 19, 2010, Employer filed its post-hearing brief, again arguing Employee’s faxed April 11, 2008 medical summary failed to attach the referenced medical report, and argued since the reports were dated in 2008, they could not have been served or filed in 2007, as Employee suggested with his certified mail receipts (Supplemental Hearing Brief of Employer and Carrier, May 19, 2010).
46) On May 25, 2010, Employee filed another document responding to Employer’s post-hearing brief and argued he filed the Langen report in 2007, and it was not made in 2008 as Employer suggested (Supplemental Hearing Brief of Employee, May 24, 2010).
47) Employee was a plumber by trade and was living in Minnesota before his April 17, 2008, and May 4, 2010 hearings.  There is no evidence Employee is legally trained (record).  Employee conceded at the May 4, 2010 hearing he was a poor record keeper and did not have a reliable way to match his postal records with his filings and service (Winkelman).

PRINCIPLES OF LAW

Sec. 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) workers’ compensation cases shall be decided on their merits except where otherwise provided by statute. . . .

“In Richard v. Fireman’s Fund Insurance Co. we held that the board must assist claimants by advising them of the important facts of their case and instructing them how to pursue their right to compensation.  We have not considered the extent of the board’s duty to advise claimants.”  Bohlmann v. Alaska Construction & Engineering, Inc., 205 P.3d 316 (Alaska 2009).

“It is well-established that a trial court is without authority to depart from the terms of an appellate mandate.”  Alaska Airlines, Inc. v. Sweat, 584 P.2d 544 (Alaska 1978).  “An administrative body or inferior court has no power or authority to redetermine an issue contrary to the manner in which it has been ruled upon by an appellate court.”  Vetter v. Wagner, 576 P.2d 979 (Alaska 1978). “When a reviewing court remands a case to an administrative agency, the agency is bound to follow the court’s order and may correct or revisit issues that were not decided by the reviewing court.”  Smith v. University of Alaska, Fairbanks, 172 P.2d 782 (Alaska 2007).

Sec. 23.30.005.  Alaska Workers’ Compensation Board.
. . .

(h) The department shall adopt rules . . . and . . . regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible. . . .

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).  The general purpose of workers’ compensation statutes is to provide workers with a simple, speedy remedy to be compensated for injuries arising out of their employment.  Hewing v. Peter Kiewit & Sons, 586 P.2d 182 (Alaska 1978).  

Sec. 23.30.120.  Presumptions.  (a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that

(1) the claim comes within the provisions of this chapter; . . . .

“The text of AS 23.30.120(a) (1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers’ compensation statute.”  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996) (emphasis in original).  Therefore, an injured worker is afforded a presumption all the benefits he seeks are compensable (id.).  “AS 23.30.120 establishes a presumption of compensability, which places the burden of producing evidence on the employer.”  An employee is entitled to the presumption of compensability as to each evidentiary issue.   Sokolowski v. Best Western Golden Lion, 813 P.2d 286, 292 (Alaska 1991).  The presumption’s application involves a three-step analysis.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).  First, in a typical claim, Employee must establish a “preliminary link” between the disability or need for medical care and his employment.  In a case involving a factual question not directly implicating the claim’s merits, such as whether Employee timely filed and served a medical record, the presumption analysis still applies and Employee must establish through minimal, threshold evidence, sufficient facts to raise the presumption and cause it to attach.  This might include his testimony he filed and served the medical records at issue in this case.  The evidence necessary to raise the presumption of compensability varies depending on the claim.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish causation.  VECO, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  In this case, Employee need only adduce “some,” “minimal” relevant evidence (Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987)) establishing the fact he filed and served the records at issue (Burgess Construction, 623 P.2d at 316); Wien Air Alaska v. Kramer, 807 P.2d 471, 473-74 (Alaska 1991)).  The witnesses’ credibility is of no concern in this first step.  Excursion Inlet Packing Co. v. Ugale, 92 P.3d 413, 417 (Alaska 2004).
Once the preliminary link is established, the presumption attaches and shifts the burden of producing contrary evidence to the employer.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  In a typical case, there are two possible ways for an employer to overcome the presumption: (1) Produce substantial evidence providing an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) Directly eliminate any reasonable possibility the employment was a factor in the disability.  Grainger v. Alaska Workers’ Comp. Bd., 805 P.2d 976, 977 (Alaska 1991).  “Substantial evidence” is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.  Miller, 577 P.2d at 1046.  “Causation” is not an issue in this case, so the standard rebuttal analysis does not apply.  In a case involving a factual question not directly implicating the claim’s merits, such as whether Employee timely filed and served a medical record, Employer may rebut the presumption by providing evidence it did not receive the documents at issue.  Employer’s evidence is viewed in isolation, without regard to Employee’s evidence.  Id. at 1055.  Therefore, credibility questions and the weight to give Employer’s evidence is deferred until after it is decided if Employer has produced a sufficient quantum of evidence to rebut the presumption Employee timely filed and served the documents at issue.  Norcon, 880 P.2d at 1054.  

If Employer produces substantial evidence Employee did not timely file and serve the documents at issue, the presumption drops out, and Employee must prove all elements of his case by a preponderance of the evidence.  Koons, 816 P.2d 1381 (citing Miller, 577 P 2d. at 1046).  The party with the burden of proving asserted facts by a preponderance of the evidence must “induce a belief” in the fact finders’ minds the asserted facts are probably true.  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  

Sec. 23.30.130.  Modification of awards.  (a) Upon its own initiative, or upon the applica​tion of any party in interest on the ground of a change in condi​tions, including, for the purposes of AS 23.30.175, a change in resi​dence, or because of a mistake in its determi​nation of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensa​tion order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure pre​scribed in respect of claims in AS 23.30.1​10.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reins​tat​es, increases or decreases the compensation, or award compensation.

Sec. 23.30.135.  Procedure before the board.   (a)  In making an investigation  or inquiry  or conducting a  hearing  the  board  is not bound  by common  law or statutory  rules of evidence  or by  technical or formal rules  of procedure,  except as  provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . . 

8  AAC 45.052. Medical summary.  (a) A medical summary on form 07-6103, listing each medical report in the claimant’s or petitioner’s possession which is or may be relevant to the claim or petition, must be filed with a claim or petition.  The claimant or petitioner shall serve a copy of the summary form, along with copies of the medical reports, upon all parties to the case and shall file the original summary form with the board.

(b) The party receiving a medical summary and claim or petition shall file with the board an amended summary on form 07-6103 within the time allowed under AS 23.30.095(h), listing all reports in the party’s possession which are or may be relevant to the claim and which are not listed on the claimant’s or petitioner’s medical summary form. In addition, the party shall serve the amended medical summary form, together with copies of the reports, upon all parties.

(c) Except as provided in (f) of this section, a party filing an affidavit of readiness for hearing must attach an updated medical summary, on form 07-6103, if any new medical reports have been obtained since the last medical summary was filed.

(1) If the party filing an affidavit of readiness for hearing wants the opportunity to cross-examine the author of a medical report listed on the medical summaries that have been filed, the party must file with the board, and serve upon all parties, a request for cross-examination, together with the affidavit of readiness for hearing and an updated medical summary and copies of the medical reports listed on the medical summary, if required under this section.

(2) If a party served with an affidavit of readiness for hearing wants the opportunity to cross-examine the author of a medical report listed on the medical summaries filed as of the date of service of the affidavit of readiness for hearing, a request for cross-examination must be filed with the board, and served upon all parties, within 10 days after service of the affidavit of readiness for hearing.

(3) After an affidavit of readiness for hearing has been filed, and until the claim is heard or otherwise resolved,

. . .

(4) If an updated medical summary is filed and served less than 20 days before a hearing, the board will rely upon a medical report listed in the updated medical summary only if the parties expressly waive the right to cross-examination, or if the board determines that the medical report listed on the updated summary is admissible under a hearsay exception of the Alaska Rules of Evidence.

(5) A request for cross-examination must specifically identify the document by date and author, generally describe the type of document, state the name of the person to be cross-examined, state a specific reason why cross-examination is requested, be timely filed under (2) of this subsection, and be served upon all parties.


(d) After a claim or petition is filed, all parties must file with the board an updated medical summary form within five days after getting an additional medical report. A copy of the medical summary form, together with copies of the medical reports listed on the form, must be served upon all parties at the time the medical summary is filed with the board. . . .

8 AAC 45.120.  Evidence. . . .

. . .

(f) Any document, including a compensation report, controversion notice, claim, application for adjustment of claim, request for a conference, affidavit of readiness for hearing, petition, answer, or a prehearing summary, that is served upon the parties, accompanied by proof of service, and that is in the board’s possession 20 or more days before hearing, will, in the board’s discretion, be relied upon by the board in reaching a decision unless a written request for an opportunity to cross-examine the document’s author is filed with the board and served upon all parties at least 10 days before the hearing.  The right to request cross-examination specified in this subsection does not apply to medical reports filed in accordance with 8 AAC 45.052; a cross-examination request for the author of a medical report must be made in accordance with 8 AAC 45.052.

. . .

(i) If a hearing is scheduled on less than 20 days’ notice or if a document is received by the board less than 20 days before hearing, the board will rely upon that document only if the parties expressly waive the right to cross-examination or if the board determines the document is admissible under a hearsay exception of the Alaska Rules of Evidence. . . .


ANALYSIS

1) Has Employee proven relevant medical records exist or existed, which were not in his file on April 17, 2008?

Employee insists there are x-ray reports showing he has one or more spinal fractures, facts which he suggests were overlooked by the EME and SIME physicians, and not considered in Winkleman I.  The AWCAC determined if records showing a spinal fracture exist, they are relevant and material to Employee’s claim for ongoing massage and pool therapy.  The AWCAC suggested Employee first had to prove the allegedly missing medical records actually exist.  He is entitled to the statutory presumption of compensability because this proof requires factual findings.  

First, without regard to credibility, Employee’s testimony he had spinal x-rays taken and was told these showed spinal fractures is sufficient to provide the minimal, threshold evidence as to the x-rays’ or x-rays’ reports’ existence, to raise the statutory presumption and cause it to attach to this claim.  This is not a medical issue, but rather is a simple issue of whether reports actually exist or at one time existed.  Therefore, Employee’s lay testimony he had the x-rays taken, was told they showed spinal fractures and had his physicians review and comment upon them is adequate evidence to raise the presumption.  Furthermore, the undated medical summary filed and served on April 11, 2008, contains evidence from Employee’s two doctors showing they reviewed either actual x-ray films and interpreted them, or reviewed x-ray reports and reiterated what those reports said.  Both Dr. Freeman and Dr. Langen referenced at least a compression fracture at T-12 and possibly other fractures at other levels.  The raised presumption shifts the burden of production to Employer.

Employer must rebut the raised presumption with substantial evidence to the contrary.  Without regard to credibility, Employer cannot rebut the presumption these x-rays or the original x-ray reports exist, or existed at some point.  Employer has not really tried to prove x-rays or x-ray reports do not exist, but has simply argued they do not exist because neither the board nor Employee nor Employer has them.  All Employer can show is the board, Employee and Employer do not have the x-ray reports from the x-rays referenced by Employee, and by Dr. Freeman and Dr. Langen in the undated medical summary.  This does not rebut the presumption they exist or existed.  Therefore, Employee has proven through the raised but un-rebutted presumption x-rays or x-ray reports interpreted as showing he has one or more spinal fractures exist or existed.  

Alternately, even had Employer rebutted the presumption, Employee still proved by a preponderance of the evidence these x-rays or reports interpreting them exist or existed.  His testimony he had x-rays taken is credible, as is his testimony he asked his doctors to comment upon them; this testimony is supported by Employee’s undated medical summary signed by both Dr. Freeman and Dr. Langen, which references x-rays interpreted as showing one or more spinal fractures.  Though this medical summary was not admitted for the April 17, 2008 hearing, it is admissible for the May 4, 2010 hearing, not for the truth of the matters asserted therein, but to show x-rays exist or existed, which were interpreted as showing one or more spinal fractures, which for this hearing is the fact Employee is trying to prove.

As will be discussed more fully below, this issue is distinct from the issue concerning the existence of the undated medical summary, which itself is a medical record referencing spinal fractures.  There is no question that record exists, as it appears in the record twice, and Employer attached it to its April 26, 2010 hearing brief.  Though this undated medical summary is an unconventional medical record, it is nonetheless a medical record supporting the existence of other records or x-rays, relevant and material to Employee’s claim.

2) If so, has Employee proven he timely filed and served this relevant medical evidence, which was not in his file on April 17, 2008?

This issue involves two, separate determinations: A) Did Employee prove he timely filed the actual x-ray reports or his doctors’ pre-2008 comments on these reports, and B) Did Employee prove he timely filed the undated medical summary referencing these reports?

A) Did Employee prove he timely filed the actual x-ray reports or his doctors’ pre-2008 comments on these reports?

This too is a factual determination to which the presumption of compensability applies.  First, without regard to credibility, Employee’s testimony he filed and served copies of the x-ray reports and at least one earlier report from Dr. Langen addressing these reports is adequate, threshold testimony on a non-medical issue to raise the presumption and cause it to attach.  Second, without regard to credibility, Employer rebutted the presumption by showing the missing records are not found in the file, it has not received them, and the certified mail receipts and “green cards” Employee claims prove he filed and served these documents do not expressly prove his case, because Employee cannot clearly show what was attached to the various “green cards” and receipts he provided as evidence of filing and service.  Thus, the presumption drops out and Employee must prove by a preponderance of the evidence he filed and served the actual x-ray reports or his doctors’ pre-2008 comments on these reports so they arrived in the board’s file and at Employer’s counsel’s office at least 20 days prior to the April 17, 2008 hearing.

Employee cannot meet his burden of proof or persuasion in this regard.  He cannot convincingly prove with his testimony, or with his postal service records, he filed and served any x-ray reports or pre-2008 reports from his physicians addressing these x-rays.  The x-ray reports are not found in the file and neither Employee nor Employer has them.  Employee admitted at the May 4, 2010 hearing he was a poor record keeper and did not have a reliable way to match the certified mail receipts and “green cards” he filed with the documents he claims were associated with those postal documents.  Furthermore, Employee could not provide copies of what he filed, as proof.  Therefore, Employee failed to prove he timely filed the actual x-ray reports or his doctors’ pre-2008 comments on these reports.

B) Did Employee prove he timely filed the undated medical summary referencing these reports?

This issue does not require application of the presumption analysis, because the relevant facts are not disputed.  Employee conceded at the April 17, 2008 hearing he had just obtained the April 2008 entry on the undated medical summary, fax-filed and served it Employer’s counsel on April 11, 2008.  He provided no other evidence or argument of having filed or served it any earlier, though he argued he had previously filed and served the actual x-ray reports and perhaps a report from Dr. Langen in 2007, addressing the x-rays, as discussed in “A,” above.   Employee failed to prove he timely filed and served the undated medical summary.  Moreover, the record shows he did not. 

3) If so, do these records require modification of Winkelman I?

These records might require modification of Winkelman I, because as the AWCAC noted records of a spinal fracture would be relevant and material to Employee’s claim.  Even if the actual x-rays or x-ray reports are unavailable or no longer exist for some reason, the EME and SIME doctors could still be asked to opine as to whether evidence of one or more compression fractures in Employee’s spine would make any difference in their opinions.  But as discussed below, the AWCAC’s decision provided for a limited remand.  It was known on April 17, 2008, there exist or existed x-rays interpreted by at least two physicians as showing Employee has one or more spinal fractures.  None of these actual x-ray reports are in the record or the parties’ possession.  Neither the EME nor the SIME considered them in their evaluations.  It is unknown what effect, if any, evidence of one or more spinal fractures might have on their opinions and on Winkelman I because the issue cannot be reached under the existing evidentiary rulings and the AWCAC’s limited remand.   

Winkelman I’s evidentiary ruling excluding the undated medical summary combined with the AWCAC’s decision on that issue and its limited remand places this case in an awkward position.  Employee, on remand, proved records exist, which the AWCAC found would be relevant and material to his claim.  However, under the AWCAC’s decision, they cannot be considered here because they were not timely filed.  The Alaska Supreme Court in Bohlmann illustrated the real issue in this case is whether the board and its staff fulfilled their responsibility and adequately assisted Employee, before the April 17, 2008 hearing, by advising him of the important facts of his case and instructing him how to pursue his right to compensation.  The February 11, 2008 prehearing summary does not expressly instruct or advise Employee he must file his evidence within 20 days of the April 17, 2008 hearing.  Nothing in the record shows Employee had the regulations referenced in that prehearing summary or knew where to find them.  The prehearing summary simply refers Employee, a self-represented litigant, plumber and resident of Minnesota, to four sections of the Alaska Administrative Code for information about filing and serving his witness list, legal memorandum and evidence.  Nevertheless, both Winkelman I on its own motion and the AWCAC decision on appeal said Employee had to show his relevant evidence was filed at least 20 days before the April 17, 2008 hearing to be considered.

4) Does the AWCAC remand allow for a complete review of Winkelman I, notwithstanding any allegedly lost or misfiled medical evidence Employee may provide?

The case law says a “trial court” is without authority to depart from the terms of an “appellate mandate.”  An administrative body has no power or authority to re-determine an issue contrary to the manner in which it has been ruled upon by an appellate court.  Here, the AWCAC ruled Employee had to prove he filed and served his evidence of a spinal fracture at least 20 days before the April 17, 2008 hearing, or it could not be considered in this decision on remand.  The AWCAC is the functional equivalent of an appellate court and the board is similar to a trial court.  When a reviewing court remands a case to an administrative agency, the agency is bound to follow the court’s order and may correct or revisit issues that were not decided by the reviewing court.  Since the AWCAC decided the 20-day-filing-issue, it cannot be re-determined in this decision.

Similarly, the AWCAC limited the remand to those issues set forth above.  Consequently, Employee’s request for a full review on remand, above and beyond that directed by the AWCAC, cannot be granted.

CONCLUSIONS OF LAW

1) Employee has proven relevant medical records exist or existed, which were not in his file on April 17, 2008.

2) Employee has not proven he timely filed and served this relevant medical evidence, which was not in his file on April 17, 2008.

3) These records, if they could be considered, might require modification of Winkelman I.
4) The AWCAC remand does not allow for a complete review of Winkelman I, notwithstanding any allegedly lost or misfiled medical evidence Employee may provide.


ORDER
Employee’s petition for modification on remand is denied.

Dated in Anchorage, Alaska on June 23, 2010.
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APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the board and all other parties to the proceedings before the board.  If a request for reconsideration of this final decision is timely filed with the board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION

A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.050 and 8 AAC 45.150.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of LARRY J. WINKELMAN Employee / applicant; v. WOLVERINE SUPPLY, INC., employer; ALASKA INSURANCE GUARANTY ASSN., insurer / defendants; Case No. 199623284; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, on June 23, 2010.
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