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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	GARY S. CURNEY, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

PACIFIC MOVERS, INC.,

                                                  Employer,

                                                   and 

NATIONAL UNION FIRE INSURANCE CO.

OF PITTSBURG,

                                                  Insurer,

                                                     Defendants.
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	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  200815442
AWCB Decision No. 10-0116
Filed with AWCB Anchorage, Alaska

on June 24, 2010


Pacific Movers, Inc.’s (Employer) April 16, 2010 petition appealing a decision by the Rehabilitation Benefits Administrator’s Designee (RBA-Designee) finding Gary Curney (Employee) eligible for retraining benefits was heard on May 25, 2010 in Anchorage, Alaska.  Employee appeared, represented himself and testified.  RBA-Designee Deborah Torgerson also testified telephonically.  Attorney Colby Smith represented Employer.  The record closed at the hearing’s conclusion.


ISSUES
Employer initially contended the RBA-Designee erred and abused her discretion by: 1) “misinterpreting or ignoring” a labor market survey, and 2) improperly relying upon allegedly ex parte communications from Employee concerning his clerical skills, because it was unaware Employee’s March 11, 2010 claim with attachments were “supplied” to the RBA-Designee.  It initially contended two-fold ex parte contact: 1) the RBA-Designee had access to the March 11, 2010 claim with attachments, unbeknownst to Employer, and 2) Employee delivered a separate copy of the claim, with additional attachments to the RBA-Designee, without service on Employer.  At hearing, Employer clarified its only ground for claiming ex parte contact was Employee delivering documents to the RBA-Designee on March 11, 2010, which were never served on Employer.  It further contended, based upon Employee’s hearing testimony, Employee might not meet the specific vocational preparation code (SVP) for the post-injury job, and thus the matter must be remanded to the RBA-Designee for her consideration of this additional issue.

Employee contended he was injured on the job, can no longer perform the functions of his job as a warehouseman and furniture mover, has few office-related skills and is entitled to reemployment benefits.  He contended the post-injury job Employer offered him does not really exist and Employer simply used warehouse workers to answer the phone when secretaries were at lunch.  Employee contends he lost his livelihood, desires rehabilitation and reemployment benefits, and accordingly contends the RBA-Designee’s decision should be affirmed.  Therefore, the issue is:

Is the RBA-Designee’s decision finding Employee eligible for rehabilitation and reemployment benefits supported by substantial evidence, and is it an abuse of discretion? 


FINDINGS OF FACT 

A review of the relevant record establishes the following facts by a preponderance of the evidence:

1) On September 19, 2008, Employee fell from a truck dock and hurt himself (Report of Occupational Injury or Illness, September 24, 2008).

2) At the time of his injury, Employee was a warehouseman for a moving company, earning $17.00 per hour, working five days per week (id.).

3) On March 11, 2010, on a job analysis for “Office Clerks, General,” provided by Thomas Schmidt, Employee’s vocational rehabilitation specialist, Employee’s physician John Duddy, M.D., checked “Yes,” and stated Employee “now has or in the future will have the physical capacity” to do the job described but only “with respect to his knee dysfunction” (Job Analysis, signed March 11, 2010).

4) On March 11, 2010, Employer’s medical evaluator (EME) W. C. Kaesche, M.D., checked “Yes” on a similar job analysis for “Office Clerks, General,” provided by Mr. Schmidt (Job Analysis, signed March 11, 2010; see also Medical Summary, March 23, 2010).

5) On March 11, 2010, Employee filed a Workers’ Compensation Claim (claim) requesting “Other” in block 24(g), the “Review of Reemployment Benefit Decision” section, and “Other” in block 24(n), in which he also wrote the word “stipend” (claim, March 11, 2010).

6) Attached to Employee’s March 11, 2010 claim were two handwritten pages Employee supplied, which state:

Has put in their summary [indiscernible strikethrough] certain things that are incorrect.   Leading the doctor Duddy to believe I have ability I don’t. 

1.) I dont (sic) know how to type

2.) I cant (sic) use and never have attempted to use a computor (sic).

3.        I dont (sic) know how to use a fax machine.

All these things are in the report sent to Dr (sic) Duddy leading him and other people to believe I have these abilitys (sic).  Therefore him approving [indiscernible strikethrough] me for this job.  Also Pacific Movers claims the (sic) have a position for answering the phones from 10:30 AM to 2:30 PM.  All they do is get someone who [indiscernible strikethrough] is not busy in the office or warehouse and have them watch the phones while the secretarys (sic) go to lunch.  At this job there is no computor (sic) work there (sic) all locked out with codes.

[END OF FIRST HAND-WRITTEN PAGE]

There is nothing to copy or fax, the [indiscernible strikethrough] regular secretarys (sic) do this stuff after they get back from lunch.  Before I was hurt at work, on slow days I would watch the phones to get more hour’s (sic) at work.  [Indiscernible strikethrough]  There is no permanent position answering the phones from 10:30 AM to 2:30 PM.

The report from Alaska Vocational Counseling is misleading

[Signed] Gary Curney (claim, attachment, March 11, 2010).

[END OF SECOND HAND-WRITTEN PAGE]

7) On March 11, 2010, Employee hand-carried a copy of his the first page of his claim to the RBA-Designee’s office located at 6th Avenue and K Street, in Anchorage (claim, with rehabilitation benefits section “received” stamp, March 11, 2010; see also Employer’s Hearing Brief, Exhibit D).  Attached to this copy was an identical first, hand-written page as set forth above.  Also attached was a similar, second, hand-written page, which contained the following, additional hand-written comments from Employee:

I have no typing skills.

Also Dr. Duddy stated that within 10 years I’ll need a hole (sic) knee replacement.

I have an appointment with Dr. Duddy Monday 15th of ^ 8:00 AM ^ March 2010 because my knee went out and is swollen just from walking.

8) Employee also delivered to the RBA-Designee’s office on March 11, 2010, a copy of Mr. Schmidt’s “Reemployment Benefits Eligibility Evaluation Addendum 2,” on which Employee wrote various comments generally disagreeing with representations made on the addendum (Reemployment Benefits Eligibility Evaluation Addendum 2; see also Employer’s Hearing Brief, Exhibit D).  Employee’s handwritten comments on this document, in various places, include:

and hernyia (sic) [indecipherable strikethrough; referring to the nature of Employee’s injury]

all I did was answer the phones while secretarys (sic) went to lunch

did not voluntarily terminate my own job

December 19th of 2008 last day of work

No [indicating the hours he worked at the alternate job were not comparable to the hours you work at his regular job]

I worked 40 to 60 [hours per week in his regular job]

The job I did was created for me.  No individual does this job solely.

It was never there.  They just have me answer the phones.  So there (sic) secretarys (sic) can go to lunch [referring to the post-injury job]

I am not trained for clerk.  Cant (sic) type, use computer (sic) or fax machine.

1 – class [referring to his attendance at the University of Alaska, Anchorage studying sociology]

SCUBA diving, biking.  All sports. Swimming activities missing

Repairing crates, forklift [referring to additional job duties at the time of his injury]

He also stated I would need a new knee replacement ^ within ^ 10 years [referring to what Dr. Duddy allegedly told Employee]

[Employee drew a diagonal line through the entire block entitled “Eligibility Determination (continued)”]

I disagree [signed] Gary Curney

9) Also attached to the claim Employee delivered to the RBA-Designee’s office on March 11, 2010, was a copy of Mr. Schmidt’s job analysis, on which Employee wrote:

Did none of the above except answer phones.  Cant (sic) type, keyboard [referring to the job summary and description of tasks for Clerk, General]

[Employee underlined ‘answering telephone, conveying messages, and running inter office errands; photocopying documents, using a photocopier’]

↑ [Employee drew arrow pointing to underlined words, above]  Cant (sic) do anything that is not underlined.  Training never offered.

10) On March 12, 2010, Board staff served a copy of Employee’s claim with the hand-written pages attached, on Steve Nelson, Employee, and Northern Adjusters (claim, March 11, 2010).

11) Steve Nelson is an employee of Griffin & Smith, Employer’s attorney for this case (record).

12) At hearing and in its hearing brief, Employer admitted it received the served copy of Employee’s claim with the attachments from the board (Employer’s hearing arguments; Employer’s Hearing Brief, at 7).

13) According to the “received” stamp on Employer’s copy of Employee’s claim, Employer’s attorneys received the served copy of Employee’s claim from the board on March 15, 2010 (Employer’s Hearing Brief, Exhibit C).

14) On March 17, 2010, Mr. Schmidt completed his eligibility evaluation addendum and provided it to the RBA and the parties (Reemployment Benefits Eligibility Evaluation Addendum 4, March 17, 2010).  Employer’s counsel received this report on March 26, 2010 (id.; Employer’s Hearing Brief, Exhibit A).

15) On April 8, 2010, the RBA-Designee served its eligibility determination letter on Employee, Northern Adjusters, Thomas Schmidt, and Steven Nelson (letter, March 26, 2010/April 8, 2010; Torgerson).
  The RBA-designee’s letter stated:

I have determined that you are eligible for reemployment benefits based upon the eligibility evaluation reports of Thomas Schmidt, the most recent of which is dated March 17, 2010 and received in our office on March 26, 2010.  In these reports, Mr. Schmidt documented the following information. (sic)

Dr. Duddy has concluded you will not have the permanent physical capacities to perform the physical demands of your job at time of injury, or any of the other jobs that you have held during the ten-year period prior to your injury.

At the time of medical stability a permanent impairment was given.

You have never been rehabilitated in a prior workers’ compensation claim.

You have never declined the development of a reemployment benefits plan, received job dislocation benefits, and then returned to work in the same or similar occupation in terms of physical demands.

With respect to Pacific Movers (sic) offer of alternative employment, Dr. Duddy predicted that you would have the permanent physical capacities to perform the physical demands of a General Clerk.  Additionally, Pacific Movers offered to pay you 75% of your gross hourly wage at the time of injury, or $17.00 per hour, to perform the clerical functions of ‘typing, filing and answering phones for various offices’ (footnote omitted).  However, according to Mr. Schmidt’s labor market survey, the job as it exists with Pacific Movers, does not appear to exist in adequate numbers in the labor market as a whole.

Pacific Movers Job


Labor Market Jobs (Nationwide & Alaska)

Typing, filing, answering phones.
Knowledge of office practice & procedure;






computer skills; knowledge of word






processing; knowledge of operating basic






office equipment; filing; multi-phone






switchboard skills; good written & verbal 






communication skills.

$17.00 per hour


Median wage nationwide 2008
$12.17






Median in Alaska 2008

$14.47

Of additional concern is the fact that you were working full-time and even over-time before the injury and the alternative job is only 4 hours a day, 5 days a week. Finally, you have indicated that you have no computer skills and you do not know how to type, so the clerical job with Pacific Movers only required you to answer the phones while the secretaries were at lunch.  No one has supplied me with any information that would contradict your statement.  This being the case, it seems highly unlikely that your part-time job with Pacific Movers ‘. . . prepares [you] to be employable in other jobs that exist in the labor market’ per the requirements of AS 23.30.041(f)(1). . . . (letter, March 26, 2010/April 8, 2010).

16) On April 19, 2010, Employer filed a petition seeking review of the RBA-Designee’s April 8, 2010 determination of eligibility for employment benefits. In its petition, Employer stated as grounds:

The employer files this petition for review of the April 8, 2010 determination of eligibility for reemployment benefits by the RBA-Designee. The RBA-D’s (sic) abused her discretion in relying on the ex-parte communications.  See Dick Fischer Dev. No. 2, Inc. v. Dept. of Admin., 838 P.2d 263, 267 (Alaska 1992) (ex parte communication between former commissioner and one-time agent of winning bidder created appearance of impropriety sufficient ‘to support the state’s decision to cancel the project’).  It was manifestly unreasonable for the RBA-Designee to base a substantive decision awarding additional benefits to the employee based on ex parte communication without providing the employer the opportunity to be heard prior to the April 8, 2010 determination.  In Sunderland v. Seekins, AWCB Decision No. 08-0071 (April 16, 2008), the Board determined that it was an abuse of discretion for the RBA-Designee to rely upon the ex parte evidence in making your decision, without providing the employer or an opportunity to provide rebuttal evidence.  When one removed the ex parte communication from the record, the RBA-Designee’s decision did not contain findings supported by substantial evidence.

Additionally, the employer asserts that the RBA-D misapplied the law, which is also an abuse of discretion, when she rejected the labor market survey of Alaska Vocational Counselors as inadequate, rather than ordering additional work to comply with AS 23.30.041(R)(3).  See Gardner v. Country Foods Grocery, Inc., AWCB Decision No. 06-0129 (May 24, 2006) (holding it was failure (sic) to rely on incomplete Eligibility Evaluation that was inaccurate as the employee’s 10-year work history, which did not comply with statutory requirements of AS 23.30.041) (Petition, April 16, 2010).

17) In its hearing brief, Employer argued the RBA-Designee abused her discretion by misinterpreting or ignoring Mr. Schmidt’s labor market survey.  It further argued the RBA-Designee improperly relied upon Employee’s “ex parte” communication in two respects: 1) the board improperly provided Employee’s March 11, 2010 claim with hand-written attachments to the RBA-Designee, unbeknownst to Employer; and 2) Employee, without service on Employer, delivered a different copy of his claim and additional attachments to the RBA-Designee (Employer’s Hearing Brief, at 5-7).

18) The RBA-Designee based her eligibility determination on Mr. Schmidt’s eligibility evaluation reports (letter, March 26, 2010/April 8, 2010).

19) Based upon Mr. Schmidt’s reports, the RBA-Designee found Dr. Duddy concluded Employee will not have the permanent physical capacities to perform the physical demands of his job at the time of injury, or any of the other jobs he held during a 10-year period prior to his injury (id.).  Employer did not dispute this finding (record).

20) Based upon Mr. Schmidt’s reports, the RBA-Designee found a permanent impairment was given at the time of medical stability (id.).  Employer did not dispute this finding (record).

21) Based upon Mr. Schmidt’s reports, the RBA-Designee found Employee had never been rehabilitated in a prior workers’ compensation claim (id.).  Employer did not dispute this finding (record).

22) Based upon Mr. Schmidt’s reports, the RBA-Designee found Employee never declined the development of a reemployment benefits plan, received job dislocation benefits, and then returned to work in the same or similar occupation in terms of physical demands (id.).  Employer did not dispute this finding (record).

23) With respect to Employer’s alternative employment offer, based upon Mr. Schmidt’s reports the RBA-Designee found: Dr. Duddy predicted Employee would have permanent physical capacities to perform the physical demands of a general clerk (id.).  Employer did not dispute this finding (record).  The RBA-Designee found Employer offered to pay Employee 75% of his gross hourly wage at the time of injury, or $17 per hour, to perform clerical functions of “typing, filing and answering phones for various offices” (id.).  Employer did not dispute this finding (record).  The RBA-Designee also found, according to Mr. Schmidt’s labor market survey, the clerical job as it exists with Employer does not appear to exist in adequate numbers in the labor market as a whole (id.).  Employer disputed this finding (record).

24) The above findings were those specifically relied upon by the RBA-Designee to determine Employee was eligible for employment benefits (letter, March 26, 2010/April 8, 2010).

25) The RBA-Designee did not express any concerns with Mr. Schmidt’s labor market survey (id.).

26) As an “additional concern,” the RBA-Designee also found: 1) Employee was working full-time and over-time before his injury, 2) the alternative job offer was only part time, 3) Employee has no computer skills, 4) does not know how to type, 5) and the alternative job only required him to answer phones while secretaries were at lunch.  The RBA-Designee found no contrary information in the record.  She explained, given these facts, it seemed highly unlikely Employee’s part-time job offer from Employer prepared him to be employable and other clerical jobs existing in the labor market (id.).  The RBA-Designee did not expressly base her eligibility determination upon these “additional concern” facts (id.).

27) The fact Employee was working full-time prior to his injury is found on Employee’s injury report, completed by Employer (Report of Occupational Injury or Illness, September 25, 2008).

28) The fact Employer’s alternative job offer was part-time is found on the Job Analysis (Job Analysis, February 18, 2010).

29) The fact Employee has no computer skills, does not know how to type, and someone answers the phone at Employer’s workplace only when secretaries are at lunch, is found on the hand-written pages attached to Employee’s March 11, 2010 claim, which was served on Employer on March 12, 2010 (claim, March 11, 2010, attachments).  Employee’s Board file was, at all relevant times, available for the RBA-Designee’s review upon request (official notice).  It cannot be determined from the record whether the RBA-Designee obtained the “additional concern” facts from the Board’s file (including the injury report and March 11, 2010 claim), or from documents Employee delivered to the RBA-Designee on March 11, 2010, without serving these documents on Employer (record).

30) Nothing prevented Employer from submitting any relevant information it desired to the RBA-Designee for her consideration any time after receiving Employee’s March 11, 2010 claim, with attachments, on March 15, 2010 (record).

31) Parties have been directed to file and serve materials they want the RBA-Designee to consider before making an eligibility determination (see e.g., letter, “The Reemployment Benefits Section is Moving,” May 13, 2009).

32) Parties regularly supply the RBA-Designee with evidence they wish the RBA-Designee to consider before making an eligibility determination (custom and practice).

33) The RBA-Designee maintains a separate office at 6th Avenue and K Street with its own mailing address, geographically distinct from the board’s Eagle Street address (record).

34) The RBA-Designee has full access to the board’s file in this, and in all cases.   Employee’s March 11, 2010 claim and attachments were filed in the board’s file on March 11, 2010, and served on Employer on March 12, 2010; consequently, the RBA-Designee had full access to Employee’s March 11, 2010 claim and attachments (official notice).

35) The RBA-Designee routinely requests and receives copies of injured workers’ files from the board’s Anchorage and Juneau offices, where claim files are primarily maintained (official notice).

36) The RBA and RBA-Designee are not parties to Employee’s claim and were not served with Employee’s March 11, 2010 claim and attachments (record).

37) The RBA-Designee did not reject or ignore Mr. Schmidt’s labor market survey or regard it as inadequate, but relied upon it in forming her eligibility determination (letter, March 26, 2010/April 8, 2010).

38) Employee did not serve Employer with the documents he delivered to the RBA-Designee’s office on March 11, 2010 (Curney).

39) It cannot be determined from the record whether the RBA-Designee read or considered the documents Employee delivered to the RBA-Designee’s office on March 11, 2010 (record).

40) There was no relevant information provided in the un-served documents Employee delivered to the RBA-Designee on March 11, 2010, which was referenced in the RBA-Designee’s eligibility letter, which was not also available from other documents in the board’s file available to the RBA-Designee, and which were either created by or served on Employer (record).

PRINCIPLES OF LAW

Sec. 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) This chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) Worker’s compensation cases shall be decided on their merits except where otherwise provided by statute. . . .

Sec. 23.30.005.  Alaska Workers’ Compensation Board.
. . .

(h) The department shall adopt rules . . . and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible.

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).  

“Harmless errors are those that do not affect the outcome of the case.”  J. C. Marketing v. You Don’t Know Jack, AWCAC Decision No. 132 at 3, n. 31 (March 30, 2010) (holding Board’s failure to strike SIME report, if it was error at all, was harmless error, because parties could still depose doctor).  Christopher v. Louisiana Pacific Corp., AWCB Decision No. 87-0185 (August 13, 1987) (holding on reconsideration while Board’s reliance on an inadmissible medical opinion was error, it was harmless error because “substantial evidence exists for each of our findings without reliance” on the inadmissible medical opinion). Sampert v. Dokoozian & Associates, Inc., AWCB Decision No. 05-0095 (April 6, 2005) (holding the RBA abused his discretion and erred by assigning the next rehabilitation specialist on the list to the employee’s case, rather than the next specialist in the employee’s senate district, but this was harmless procedural error because it did not outweigh “the public interest in prompt rehabilitation and reemployment”).  Marsh Creek v. Benston, AWCAC Decision No. 101 (March 13, 2009) (holding that, because the board had sufficient evidence in the record to support a finding that the subject matter of the altercation arose out of the employment, the board's error in failing to identify the specific origin or subject matter of the quarrel is harmless error).  See also Carlson v. Doyon Universal-Ogden Services, 995 P.2d 224, 228 (Alaska 2000) (holding Board's error in failing to attach compensability presumption was harmless where it conducted alternative analysis and concluded the presumption was rebutted in any event); Dwight v. Humana Hospital Alaska, 876 P.2d 1114, 1120 (Alaska 1994) (holding Board’s failure to inform parties of right to SIME was not harmless because, given equivocal medical evidence, an SIME may have influenced the decision to deny benefits).

Sec. 23.30.041.  Rehabilitation and reemployment of injured workers. . . . 

. . .

(d) Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings. . . .   Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee’s eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110.  The hearing shall be held within 30 days after it is requested.  The board shall uphold the decision of the administrator except for abuse of discretion on the administrator’s part.

(e) An employee shall be eligible for benefits under this section upon the employee’s written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee’s job as described in the 1993 edition of the United States Department of Labor’s ‘Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles’ for:

(1) the employee’s job at the time of injury; or

(2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the 1993 edition of the United States Department of Labor’s ‘Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles.’

(f) An employee is not eligible for reemployment benefits if

(1) the employer offers employment within the employee's predicted post-injury physical capacities at a wage equivalent to at least the state minimum wage under AS 23.10.065 or 75 percent of the worker's gross hourly wages at the time of injury, whichever is greater, and the employment prepares the employee to be employable in other jobs that exist in the labor market; 

(2) the employee previously declined the development of a reemployment benefits plan under (g) of this section, received a job dislocation benefit under (g)(2) of this section, and returned to work in the same or similar occupation in terms of physical demands required of the employee at the time of the previous injury; 

(3) the employee has been previously rehabilitated in a former worker's compensation claim and returned to work in the same or similar occupation in terms of physical demands required of the employee at the time of the previous injury; or 

(4) at the time of medical stability, no permanent impairment is identified or expected.

The RBA-Designee’s decision must be upheld absent “an abuse of discretion on the administrator’s [designee’s] part.”  Several definitions of “abuse of discretion” appear in Alaska law although none appear in the Alaska Workers’ Compensation Act (Act).  The Alaska Supreme Court stated abuse of discretion consists of “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.”  Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985).   See also Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979).  An agency’s failure to properly apply the controlling law may also be considered an abuse of discretion.  Manthey v. Collier 367 P.2d 884, 889 (Alaska 1962); Black’s Law Dictionary 25 (4th ed. 1968).

The Administrative Procedure Act (APA) provides another definition used by courts in considering appeals from administrative agency decisions.  It contains terms similar to those above and expressly includes reference to a “substantial evidence” standard:  

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence. . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.  

AS 44.62.570.

On appeal to the Alaska Worker’s Compensation Appeals Commission and the courts, decisions reviewing RBA-Designee determinations are subject to reversal under the “abuse of discretion” standard in AS 44.62.570 incorporating the “substantial evidence test.”  While applying a substantial evidence standard a “[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld.”  Miller v. ITT Arctic Services, 367 P.2d 884, 889 (Alaska 1962).  Determining whether an abuse of discretion has taken place is aided by the practice of allowing additional evidence at the review hearing, based on the rationale expressed in several superior court opinions addressing Board decisions.  See, e.g., Kelley v. Sonic Cable Television, Superior Court Case No. 3AN 89‑6531 CIV (February 2, 1991); Quirk v. Anchorage School District, Superior Court Case No. 3AN‑90‑4509 CIV (August 21, 1991).  Nevertheless, 8 AAC 45.070(b)(1)(A) precludes additional evidence if the party offering it failed to exercise reasonable diligence in developing and presenting it to the RBA-Designee.  See, e.g., Kin v. Norcon, AWCB Decision No. 99-0041 (March 1, 1999); Lemire v. B&R Construction, AWCB Decision No. 99-0019 (January 28, 1999); Buxton v. Cameron Corporation, AWCB Decision No. 99-0005 (January 8, 1999).  

After allowing parties to offer admissible evidence, all the evidence is reviewed to assess whether the RBA-Designee’s decision was supported by substantial evidence and therefore reasonable.  Yahara v. Construction & Rigging, Inc., 851 P.2d 69 (Alaska 1993).  If, in light of all the evidence, the RBA-Designee’s decision is not supported by substantial evidence, the RBA-Designee abused her discretion and the case is remanded for reexamination and further action.

Stackhouse v. Veritas, AWCB Decision No. 08-0178 (October 1, 2008) (inaccurate 10-year work history required remand for further investigation).  Hooker v. Carr-Gottstein, AWCB Decision No. 96-0383 (September 18, 1996) (remand required to allow RBA-Designee to consider a job Employee held in prior 10 years, which was not considered).  Gardner v. Country Foods, AWCB Decision No. 06-0129 (May 24, 2006) (remand required as specialist did not consider all of Employee’s pre- and post-injury employment).  Municipality of Anchorage v. Mahe, AWCAC Decision No. 129 (March 16, 2010) (Commission remanded case to Board with order the board remand to RBA-Designee for additional evidence since information in the file did not support the eligibility recommendation).

Sec. 23.30.135.  Procedure before the board. (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

Ex parte is defined as follows: On one side only; by or for one party; done for, in behalf of, or on the application of, one party only.  A judicial proceeding, order, injunction, etc. is said to be ex parte when it is taken or granted at the instance and for the benefit of one party only, and without notice to, or contestation by, any person adversely interested.  Short v. Inlet Salmon, AWCB Decision No. 92-0129 (May 22, 1992).

8 AAC 45.530.  Determination on eligibility for reemployment benefits.  (a) Within 14 days after receiving a rehabilitation specialist's eligibility evaluation report for an employee injured on or after July 1, 1988, the administrator will determine whether the employee is eligible or ineligible for reemployment benefits, or that insufficient information exists to make a determination on the employee's eligibility for reemployment benefits. The administrator will give the parties written notice by certified mail of the determination, the reason for the determination, and how to request review by the board of the determination.

(b) If the administrator determines the eligibility evaluation is not in accordance with 8 AAC 45.525, or the information on the board's case file is insufficient or does not support the eligibility recommendation, the administrator

(1) may not decide the employee's eligibility for reemployment benefits; and

(2) shall notify the employee, the employer, or the rehabilitation specialist to submit additional information within a specified date so eligibility can be determined. . . .

ANALYSIS

Is the RBA-Designee’s decision finding Employee eligible for rehabilitation and reemployment benefits supported by substantial evidence, and is it an abuse of discretion? 

The law provides various “hoops” through which an injured worker must jump, and some “hurdles” a worker must clear, to be eligible for rehabilitation and reemployment benefits.   The law says an employee is “eligible” for rehabilitation and reemployment benefits upon the employee’s written request and if a physician predicts the employee will have permanent physical capacities “less than the physical demands” of the employee’s job at the time of injury, or other jobs that exist in the labor market the employee held or received training for within 10 years before the injury, or he held following the injury for a period long enough to obtain the skills to compete in the labor market, all according to specific books used to identify these physical and work-experience requirements. 

The issue is whether the RBA-Designee’s eligibility determination is supported by substantial evidence, and whether it is an abuse of discretion.  That determination is limited further to the question of whether the RBA-Designee abused her discretion by misinterpreting or ignoring a labor market survey, failing to determine if Employee met the SVP for the alternative job with Employer, or by relying on Employee’s “ex parte” communication.  The other “hoops” and “hurdles” set forth in §041 are therefore not at issue and are not relevant to Employer’s appeal.

Employer argues the RBA-Designee had concerns about Mr. Schmidt’s labor market survey and either misinterpreted it, ignored it or failed to require Mr. Schmidt to do further research.  Employer’s contention is not supported by the record.  To the contrary, there is no evidence the RBA-Designee had any concerns about the labor market survey; she specifically relied upon it in making her determination.  Specifically, in respect to the post-injury job offer from Employer, the RBA-Designee, relying on Mr. Schmidt’s labor market survey, found the job as it exists with Employer does not exist in adequate numbers in the labor market as a whole.  On page 2 of the RBA-Designee’s eligibility letter to the parties, she specifically states the Employer’s job requires only typing, filing and answering phones, while paying $17.00 per hour.  By contrast, relying upon information from Mr. Schmidt’s labor market survey, nationwide, the RBA-Designee found the alternative job as described in the controlling “Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles” (SCODRDOT), requires knowledge of office practices and procedures, computer skills, knowledge of word processing, knowledge of operating basic office equipment, filing, multi-phone switchboard skills, and good written and verbal communication skills.  She further referred to the labor market survey information as showing the nationwide median wage range for the SCODRDOT position in 2008 was only $12.17 and the median hourly wage in Alaska in 2008 was only $14.47.  

Because a reasonable mind could rely upon the labor market survey information to support the RBA-Designee’s conclusion Employer’s offered job as general clerk does not really exist, the designee’s conclusion is supported by substantial evidence in light of the whole record.  In other words, the RBA-Designee determined, based upon the rehabilitation specialist’s records, there is no job requiring only “typing, filing, and answering phones” that pays $17.00 per hour on a full time basis anywhere in the United States.  Consequently, if for some reason Employee accepted then lost this job, he could not find another, similar job anywhere. The RBA-Designee’s findings were not speculative in this regard, but based upon Mr. Schmidt’s labor market survey information. 

Employer next argues the matter must be remanded to the RBA-Designee so she can determine whether Employee meets the SVP for the alternative position.  However, because the RBA-Designee’s finding the general clerk job as offered by Employer does not exist in the nationwide labor market, i.e., it is not the job described in the SCODRDOT, whether or not Employee meets SVP for a job that does not exist is immaterial to her determination.  In other words, because §041(e)(2) contains several elements of proof, including a requirement the alternative job “exist in the labor market,” if one element cannot be met, the other elements become immaterial to the discussion.  Such is the case here.  Because a reasonable mind could rely upon the labor market survey information to support the RBA-Designee’s conclusion Employer’s offered job does not really exist in the nationwide labor market, the designee’s conclusion is supported by substantial evidence in light of the whole record.  In short, all a remand on this issue could possibly accomplish is to find another reason for Employee to be eligible, which is unnecessary.  

Lastly, Employer argues Employee’s “ex parte” contact with the RBA-Designee on March 11, 2010 violated due process and prevented it from responding to information it did not know the RBA-Designee had received.  Employer’s argument in this regard is unpersuasive.  First, the RBA-Designee specifically stated in her March 26, 2010/April 8, 2010 letter to the parties she relied upon Mr. Schmidt’s reports and labor market survey in making her determination.    Second, thereafter, the designee raised an “additional concern” about Employee’s ability to perform the duties of the replacement job as a general clerk.  But the record does not support the inference the RBA-Designee’s decision was based upon any information she received from Employee on March 11, 2010.  References in the RBA-Designee’s eligibility letter to facts regarding part- versus full-time work, lack of computer skills, and inability to type could have been gleaned from Employee’s March 11, 2010 claim and attachments, which was served on Employer on March 12, 2010.

Third, Employer mistakenly believes the RBA-Designee does not have access to the board’s file, presumably because she is located in a different office.  This is incorrect. The RBA-Designee has full access as required to the board’s file; copies of files and parts of files are routinely requested by the RBA-Designee and provided by Board staff, time permitting.  Consequently, she had full access to Employee’s March 11, 2010 claim with the two-page, hand-written attachments, which were served on Employer on March 12, 2010.  The “additional concern” the RBA-Designee cited on page two of her letter includes the allegation Employee worked full-time before the injury and the alternative job is only part-time.  This information was available to the RBA-Designee from Employee’s injury report, Employee’s original attachment to his claim, and from information provided by Mr. Schmidt.  The allegation Employee has no computer skills and does not know how type is available from the hand-written attachments to Employee’s March 11, 2010 claim, which was served on Employer on March 12, 2010.  Contrary to Employer’s argument, this latter language (“you do not know how to type”) appears more likely to have been gleaned from Employee’s initial claim attachment (“I dont (sic) know how to type”), than from the un-served document (“I have no typing skills”).

Fourth, Employer correctly argues Employee’s delivery to the RBA-Designee of additional material without serving Employer on March 11, 2010 is an inappropriate ex parte contact.  It cannot be determined from the record, and cannot be found, if the RBA-Designee read or considered the un-served documents Employee delivered to her office on March 11, 2010.  All that can be found from the record is the RBA-Designee obtained several facts set forth on page two of her eligibility report, which reference part-versus full-time work, and Employee’s lack of computer and typing skills.  However, if the RBA-Designee relied upon served material in the board’s file to obtain this information, which also cannot be found on this record, such reliance would not be ex parte, as the RBA-Designee would have reviewed documents previously served upon Employer.  Nevertheless, there is no evidence the RBA-Designee relied upon any of this information in her determination, and substantial evidence supports the inference she did not.  Since this information does not affect the RBA-Designee’s decision, even if the designee reviewed documents provided her by Employee on March 11, 2010, which were not served on Employer, which we do not find she did, such reliance would amount to harmless error because the information was repetitive as previously provided on a served document, and not necessary to the RBA-Designee’s determination.

Lastly, nothing prevented Employer from providing any relevant information it desired to the RBA-Designee for her consideration, prior to her decision.  This is routine custom and practice, based upon observations and experience.  

The Legislature made it clear the rehabilitation and reemployment process is to move forward promptly.  Given the above discussion, it would be contrary to that legislative intent to remand this matter to the RBA-Designee simply because of harmless error, or for a determination of an immaterial element of proof, which if found in Employee’s favor could only serve to make him essentially “more eligible,” and if found in Employer’s favor would make no difference in the result.  Cases cited by Employer all distinguishable on their facts, with exception of Mahe.

Notwithstanding the above analysis, 8 AAC 45.530(b)(1-2) as interpreted by the Alaska Workers’ Compensation Appeals Commission (AWCAC) in Mahe, above, seems to require the RBA-Designee to “not decide” an employee’s eligibility for reemployment benefits in any case in which, for some reason, she disagrees with the specialist’s recommendation.  Such is the case here.  Mr. Schmidt recommended Employee be found not eligible, but the RBA-Designee found him eligible, based upon his own report in the board’s file.  The RBA-Designee’s decision finding Employee eligible for rehabilitation and reemployment benefits is supported by substantial evidence, but her failure to apply 8 AAC 45.530(b), when she determined the information “on the board’s case file . . . does not support the eligibility recommendation,” is an abuse of discretion, and the matter will be remanded.  The RBA-Designee will be directed to notify the parties they have until a date certain, 10 days from the date of the RBA-Designee’s notification, to submit additional information so eligibility can be determined.

CONCLUSIONS OF LAW
The RBA-Designee’s decision finding Employee eligible for rehabilitation and reemployment benefits is supported by substantial evidence, but her failure to apply 8 AAC 45.530(b) when she determined information in the board’s case file did not support the specialist’s eligibility recommendation is an abuse of discretion. 


ORDER
1) Employer’s petition is granted.

2) The RBA-Designee’s March 26, 2010/April 8, 2010 eligibility determination is remanded.

3) The RBA-Designee shall promptly notify the parties they have until a date specific, 10 days from the date of the RBA-Designee’s notification, to submit additional information so eligibility can be determined, pursuant to 8 AAC 45.530(b).
Dated in Anchorage, Alaska on June 24, 2010.
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Jim Fassler, Member

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of GARY S. CURNEY Employee / applicant v. PACIFIC MOVERS, INC., Employer; NATIONAL UNION FIRE INSURANCE CO. OF PITTSBURG, insurer / defendants; Case No. 200815442; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on June 24, 2010.






Kim Weaver, Clerk
�








� There was initially a question concerning whether this letter was served on March 26, 2010, as indicated on the letter’s first page and in the workers’ compensation computer system, or whether it was actually served on April 8, 2010, as suggested by dates on other pages.  Brief testimony from RBA-Designee Deborah Torgerson at the May 24, 2010 hearing disclosed the letter was in fact served on April 8, 2010, and the first page and computer system contained errors (Torgerson).
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