ANA SOSA DE ROSARIO v. CHENEGA LODGING d/b/a HOTEL CLARION
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	ANA SOSA DE ROSARIO, 

                                                  Employee, 

                                                            Claimant,

                                                   v. 

ENGINEERING, INC.,                CHENEGA LODGING d/b/a

HOTEL CLARION, 

Employer,

                                                   and 

NOVAPRO RISK SOLUTIONS, 

                                                  Insurer,

                                                            Defendants.
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	         INTERLOCUTORY DECISION 

        AND ORDER

        AWCB Case Nos.  200710397
        AWCB Decision No.  10-0123
         Filed with AWCB Anchorage, Alaska

         on July 16, 2010


On June 9, 2010, the Alaska Workers’ Compensation Board (“Board”) met to hear the merits of the employee’s claims of July 24, 2008.  Ms. Sosa de Rosario (“employee”) appeared, testified, and represented herself.  Attorney Colby Smith represented the employer (“employer”).  Translator Kris Anderson appeared to act as a Spanish language translator.  The employee was represented by attorney Rene Gonzalez until June 3, 2010, when he withdrew.  The employee requested a continuance midway through the hearing, which was granted by the Board and is hereby memorialized.


ISSUE
Shall the Board continue the hearing of June 9, 2010, pursuant to 8 AAC 45.074(b)(1)(L)?

FINDINGS OF FACT

A preponderance of the evidence establishes the following facts:

1. The employee was injured on June 28, 2007, when she tripped on the edge of a bed and fell.
  

2. The employee speaks Spanish as her primary language.
  

3. The employee was represented by attorney Rene Gonzalez, who speaks fluent Spanish, from July 24, 2008, when the claim in question was filed, until June 3, 2010, six days prior to the hearing.

4. At the request of the Board, the employer provided a translator, Kris Anderson, to be present at the hearing.
  Mr. Anderson participated in the hearing serving as a translator.  He translated all testimony, statements and questions to the employee in an effort to facilitate the employee’s self-representation.

5. The employee asked for a continuance midway through the hearing after an audience member asserted Mr. Anderson was not correctly translating the employee’s statements.  The employee further stated she wished to retain a new attorney prior to any hearing.  After a brief recess, the Board orally granted the employee’s request for a continuance.  The employer objected to a continuance being granted after the hearing commenced. 

PRINCIPLES OF LAW

The Board has been granted liberal statutory authority in conducting its hearings.  AS 23.30.135(a) provides, in pertinent part, as follows:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearings in the manner by which it may best ascertain the rights of the parties. . . . 

Under the Board’s regulations at 8 AAC 45.070(a), “A hearing may be adjourned, postponed, or continued from time to time and from place to place at the discretion of the board or its designee, and in accordance with this chapter. . . .”  The Board’s regulation governing continuances, 8 AAC 45.074, provides, in pertinent part, as follows:

(b) Continuances or cancellations are not favored by the board and will not be routinely granted.  A hearing may be continued or cancelled only for good cause and in accordance with this section.  For purposes of this subsection:

(1) Good cause exists only when. . . 

(L)  the board determines that despite a party’s due diligence, irreparable harm may result from a failure to grant the requested continuance or cancel the hearing.

ANALYSIS

If the Board cannot communicate with a claimant the Board cannot best ascertain the rights of the parties.  Once the specter was raised that Mr. Anderson was not accurately or completely translating the employee’s statements, the Board needed to ascertain the veracity of his translations.  Since this was not possible during the hearing, the Board’s ability to determine the credibility of the witness was undermined.  The Board required independent verification of the translator’s accuracy in order to have confidence we were receiving an accurate translation of the employee’s testimony, as this was not immediately available, a continuance was the only option.

Also, the employee then questioned whether her statements were being accurately translated thereby undermining her confidence in the workers’ compensation system, including whether she was receiving a fair hearing and being afforded due process.

Further, the employee stated she wished to hire a new attorney to represent her in this matter.  The employee was at a significant disadvantage relative to other self-represented litigants because she did not have the experience of participating in the previous proceedings of this case, including prehearings since she was represented by counsel who withdrew shortly before the hearing.  Also, because she had been represented, the employee had not utilized the workers’ compensation technician as a resource, where she may have been educated in the workings of the workers’ compensation system.  The employee reasonably relied on her attorney who withdrew his representation six days prior to the hearing, a time period so short it would be difficult for another attorney to get up to speed for a hearing on the merits, much less a self-represented litigant who does not speak or understand English.

CONCLUSIONS OF LAW

The employee would have suffered irreparable harm had the hearing not been continued.

ORDER
The hearing of June 9, 2010, is continued pursuant to 8 AAC 45.074(b)(1)(L).  A prehearing conference has been scheduled for August 24, 2010, at which time a new hearing date will be set.  

Dated at Anchorage, Alaska on July 16, 2010.
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EXTRAORDINARY REVIEW

Within 10 days of after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of ANA SOSA DE ROSARIO employee/applicant; v. CHENEGA LODGING d/b/a HOTEL CLARION, employer; NOVA PRO RISK SOLUTIONS, insurer/defendants; Case No. 200710397; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on July 16, 2010.
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� 7/16/2007 Report of Injury.


� Employee testimony, numerous medical records.


� Workers’ Compensation System.


� Statement of C. Smith.


� Hearing recording.
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