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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	TIMOTHY M. ESMONDE, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

AMERICAN LANDSCAPING, INC.,

                                                  Employer,

                                                   and 

AMERICAN INTERSTATE 

INSURANCE CO.,

                                                  Insurer,

                                                     Defendants.
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	FINAL

DECISION AND ORDER

AWCB Case No.  200813204
AWCB Decision No.  10-0125
Filed with AWCB Anchorage, Alaska

on July 19, 2010


American Landscaping, Inc.’s (Employer) Petition was heard on March 18, 2010, in Anchorage, Alaska.  Attorney Robert Rehbock represented Timothy Esmonde (Employee).   Attorney Robert Griffin represented Employer.  The record closed on June 17, 2010, when Dr. Michel Gevaert, M.D.’s deposition was filed.

              ISSUES

Employer contends the Rehabilitation Benefits Administrator’s Designee (RBA-Designee) erred in finding Employee eligible for rehabilitation and reemployment benefits, because the RBA-Designee refused to reconsider her finding of eligibility when presented with a subsequent affidavit from Dr. Gevaert declaring Employee’s cervical condition was not work related and Employee’s knee injury alone did not preclude a return to work.  Employee contends the RBA-Designee did not err because Employer’s subsequent medical opinions were untimely, the RBA-Designee’s decision was supported by substantial evidence, Employee’s cervical-related work restrictions were properly considered, and the RBA-Designee’s decision was not an abuse of her discretion.

1) Were the affidavits of Dr. Gevaert and Dr. Duddy newly discovered evidence that could not with due diligence have been produced before the RBA-Designee issued her finding of Employee’s eligibility for re-employment benefits?
2) Was the RBA-Designee’s decision finding Employee eligible for reemployment benefits supported by substantial evidence?

3) Did the RBA-Designee abuse her discretion when she found Employee eligible for reemployment benefits?
                                                      FINDINGS OF FACT

A review of the entire record establishes the following facts by a preponderance of the evidence:

1) On August 18, 2008, Employee was involved in a truck rollover while working for Employer (Report of Occupational Injury or Illness, August 20, 2008).

2) An Alaska Regional Hospital Emergency Room Note from August 18, 2008, provides a discharge notice for Employee which reads: “1. Left lower extremity contusion 2. Facial contusion” (Alaska Regional Hospital Emergency Room Note, August 18, 2008).

3) A May 14, 2009 employer’s medical evaluation (EME) report by Timothy Borman, D.O., found Employee’s August 18, 2008 motor vehicle accident (MVA) the “substantial cause of the left knee contusion and possible cervical strain” (Dr. Borman EME report, May 14, 2009, at 14).

4) On October 1, 2009, Ron Christensen, M.D., diagnosed Employee as having “pain in arms and hands just keeps getting worse” and c-spine C5-6 spondylosis with cord impingement and further checked the box “yes” for “work related” (Physician’s Report, Dr. Christensen, October 1, 2009).

5) On October 8, 2009, Employer controverted: “Any and all cervical and shoulder care after 5-14-09” and stated as grounds “per our IME physician, Dr. Borman is of the opinion that the cervical spine strain has resolved” (Controversion, October 8, 2009).

6) On October 21, 2009, Employee’s counsel filed a letter dated October 22, 2009, requesting a reemployment benefits evaluation (Letter from Robert Rehbock to Mark Kemberling, date stamped October 21, 2009).

7) On October 22, 2009, Employee filed a Workers’ Compensation Claim for the August 18, 2008 injury claiming injury to “upper body, head, left leg and left knee” and seeking: TTD, PPI, .041(k) benefits, penalty, attorney fees, costs, interest, a compensation rate adjustment and a second independent medical evaluation (SIME).  Employee’s October 22, 2009 WCC was served by the AWCB on Ocotbe 29, 2009 (Workers Compensation Claim, October 22, 2009).

8) Employer did not file an Answer to Employee’s October 22, 2009  WCC until March 11, 2010 (Employer Answer, March 11, 2010).

9) On October 30, 2009, Dr. Gevaert wrote a letter stating two impressions for Employee: “1) Severe cervical stenosis at C5-C6 with pseudoradicular symptoms in both upper extremities and normal balance.  2) Internal derangement of the left knee and restricted range of motion” (Letter from Dr. Michel Gevaert, M.D., October 30, 2009).

10) On November 4, 2009 attorney Robert Griffin entered an Appearance on behalf of Employer (Appearance, November 4, 2009).

11) On November 5, 2009, AWCB technician Debra Reed sent Employee, Employer, Rehabilitation Specialist Virginia Samson, Employee Attorney Robert Rehbock and Employer attorney Robert Griffin a letter assigning Ms. Samson to evaluate Employee for reemployment eligibility.  The letter’s last paragraph stated: “By copy of this letter to the employee and the employer/insurer, you are being notified that all discovery, evidence and results of employer medical examinations should be in the board’s file during this evaluation period” (Letter from Debra Reed to Employee, November 5, 2009).

12) On December 14, 2009, Ms. Samson was granted an extension until January 4, 2010, to complete Employee’s reemployment eligibility evaluation (Letter from Debra Reed to Virginia Samson, December 14, 2009).

13) On December 29, 2009, Ms. Samson noted Dr. Borman’s May 14, 2009 EME report found Employee’s “08/18/08 motor vehicle accident (MVA) as the substantial cause of the left knee contusion and possible cervical strain” (Virginia Samson Report, December 29, 2009, at 2). 

14) On January 5, 2010, Dr. Gevaert predicted Employee would have a PPI rating and predicted Employee would not have the permanent physical capacities to be a cabinetmaker, a store laborer, a dump truck driver or a material handler (Letter and job descriptions from Dr. Gevaert to Virginia Samson (erroneously dated 01/05/09) January5, 2010).

15) On January 8, 2010, Ms. Samson recommended Employee be found eligible for reemployment benefits (Letter from Virginia Samson to Deborah Torgerson, January 8, 2010).

16) On January 20, 2010, Employer controverted any benefits Employee might claim related to his cervical spine condition (controversion, January 20, 2010).

17) In a letter dated January 27, 2010, Employer’s counsel wrote a letter to Ms. Samson and Ms. Torgerson asking them to reconsider the finding Employee was eligible for reemployment benefits, relying on an affidavit from Dr. Gevaert dated January 28, 2010, which Employer filed on January 29, 2010 (Letter from Robert Griffin to Ms. Samson and Ms. Torgerson, January 27, 2010).

18) On January 28, 2010, Dr. Gevaert signed a three-page affidavit, which stated in part: “If one were to consider Mr. Esmonde based solely on his knee injury and disregard his cervical condition, which I believe to be not work related, I would approve Mr. Esmonde to return to work to the three medium duty jobs (cabinet maker, Laborer, Stores & Dump-Truck Driver)” and added “It is still my opinion that Mr. Esmonde cannot return to work in the position of Material handler because that is a heavy job” (Affidavit of Dr. Gevaert, January 28, 2010).

19) On January 29, 2010, RBA Designee Deborah Torgerson found Employee eligible for rehabilitation benefits (Letter from Deborah Torgerson to Timothy Esmonde, January 29, 2010).

20) RBA-Designee Torgerson’s January 29, 2010 finding of Employee eligibility declared the finding was based on the January 8, 2010 report of Virginia Samson (id.). 

21) On February 1, 2010, Employee filed a request for cross examination of Dr. Gevaert regarding his January 28, 2010 affidavit (Request for Cross Examination, February 1, 2010).

22) On February 8, 2010, John Duddy, M.D., signed a two-page affidavit, which stated in part: “It is my opinion that, based solely on Mr. Esmonde’s work related left lower extremity injury, he is able to return to work as a Dump-Truck Driver and a Cabinet maker.”  He further stated: “It is my opinion that Mr. Esmonde could not return to work as a Laborer, Stores, nor could he return to work to the heavy position of Materials Handler” (Affidavit of Dr. Duddy, February 8, 2010).

23) Employer offered no evidence or argument that any effort was made to obtain medical opinions from Dr. Gevaert or Dr. Duddy showing Employee’s cervical condition was not work related until after Virginia Samson found Employee eligible for re-employment.

24) On February 8, 2010, Employer filed a petition appealing the RBA-Designee’s finding Employee eligible for vocational rehabilitation benefits (Petition, February 8, 2010).

25) On March 11, 2010 Employer Answered Employee’s October 29, 2009 Workers’ Compensation Claim (Answer, March 11, 2010).

26) At the March 18, 2010 hearing on Employer’s RBA-Designee decision appeal, the parties agreed to leave the record open for Dr. Gevaert deposition.   Mr. Rehbock noted he incurred attorney’s fees but was not seeking an award of fees and costs at this procedural hearing, but simply noted for the record he incurred fees and should he prevail, fees would be considered at the end of the case.  Employer did not object to Mr. Rehbock’s comments on fees (record). 

27) On June 8, 2010, Dr. Gevaert stated in his deposition:

Page 12 – Q.  Now, do you have an opinion as to whether or not the August 18, 2008 work injury was the substantial cause of the cervical stenosis?  

A.  No.  I don’t think it’s related.

Q.  Why not?  

A. There is a significant interval between the August 18, 2008 accident, and the patient’s first complaints occurred, like, in May or about eight or nine months after the accident.  One could – one should expect that if the car accident or the tractor-trailer accident led to the neck injury, that the patient would have clinical symptoms within a matter of days, if not immediately.   And he has been evaluated at several – at the emergency room of Providence on several occasions, has been evaluated and treated with Dr. Duddy, an orthopedic surgeon, and he – and he did not complain of any neck pain, not until he was evaluated by the IME physician.  So, he had several opportunities to complain about the neck complaint, and there is a nine-month interval, I believe that his present neck pain and arm pain is not related to the motor vehicle accident.

Page 18.  Q. All right.  If you take a look at Exhibit 1 (4 job descriptions), then, I understand you would change your opinion, if I’ve heard your testimony, right, because it’s a medium duty job?  For each of the jobs that are medium duty, you would change your opinion, correct?  

A. Yes.  I took into account his neck condition.  

Q. Is there anything -  

A. I took into account his – I looked at the patient with a neck problem and a knee problem, and based on those two conditions he was not able to perform this line of work.  The question today that I heard from Mr. Griffin is that if I only would take his knee condition into consideration, would I change my mind, and that’s how I changed my mind.

                                                      PRINCIPLES OF LAW

Sec. 23.30.005.  Alaska Workers’ Compensation Board.
. . .

(h) The department shall adopt rules . . . and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible.

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).

Sec. 23.30.041.  Rehabilitation and reemployment of injured workers. . . .

. . .

(d) Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings. . . .   Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee’s eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110.  The hearing shall be held within 30 days after it is requested.  The board shall uphold the decision of the administrator except for abuse of discretion on the administrator’s part.

(e) An employee shall be eligible for benefits under this section upon the employee’s written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee’s job as described in the 1993 edition of the United States Department of Labor’s ‘Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles’ for:

(1) the employee’s job at the time of injury; or

(2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the 1993 edition of the United States Department of Labor’s ‘Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles.’

The RBA-Designee’s decision must be upheld absent “an abuse of discretion on the administrator’s [designee’s] part.”  Several definitions of “abuse of discretion” appear in Alaska law although none appear in the Alaska Workers’ Compensation Act (Act).  The Alaska Supreme Court stated abuse of discretion consists of “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.”  Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985).   See also Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979).  An agency’s failure to properly apply the controlling law may also be considered an abuse of discretion.  Manthey v. Collier 367 P.2d 884, 889 (Alaska 1962); Black’s Law Dictionary 25 (4th ed. 1968).

The Administrative Procedure Act (APA) provides another definition used by courts in considering appeals from administrative agency decisions.  It contains terms similar to those above and expressly includes reference to a “substantial evidence” standard:  

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence. . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.  

AS 44.62.570.

On appeal to the Alaska Worker’s Compensation Appeals Commission and the courts, decisions reviewing RBA-Designee determinations are subject to reversal under the “abuse of discretion” standard in AS 44.62.570 incorporating the “substantial evidence test.”  While applying a substantial evidence standard a “[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld.”  Miller v. ITT Arctic Services, 367 P.2d 884, 889 (Alaska 1962).  

“Substantial evidence,” is defined as “such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.” Miller, 577 P.2d at 1049.  In respect to appeals, the judiciary may not reweigh evidence before the board, (id. at 1049), but it also will not abdicate its reviewing function and affirm a Board decision that has only “extremely slight” supporting evidence.  Black v. Universal Services, 627 P.2d 1073 (Alaska 1981).  The same analysis applies to appeals of the RBA-Designee’s decision to the Baord.

AS 23.30.130.  Modification of awards.  (a) Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, including, … because of a mistake in its determination of a fact … the board may … review a compensation case under the procedure described in respect of claims in AS 23.30.100.

8 AAC 45.150 Rehearings and modification of board orders.  (a) The board will, in its discretion, grant a rehearing to consider modification of an award only upon the grounds stated in AS 23.30.130. …

(d) A petition for a rehearing or modification based on an alleged mistake of fact by the board must set out specifically and in detail

     (1) the facts upon which the original award was based;

     (2) the facts alleged to be erroneous, the evidence in support of the allegations of mistake, and, if a party has newly discovered evidence, an affidavit from the party or party’s representative stating the reason why, with due diligence, the newly discovered evidence supporting the allegation could not have been discovered and produced at the time of the hearing; and

       (3) the effect that a finding of the alleged mistake would have upon the existing board order or award.

AS 23.30.135.  Procedure before the board. (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

8 AAC 45.070.  Hearings. . . . 
. . .
(1) A hearing is requested by using the following procedures:
(A)  For review of an administrator’s decision issued under AS 23.30.041(d), a party shall file a claim or petition asking for review of the administrator’s decision and an affidavit readiness for hearing.  The affidavit readiness for hearing may be filed at the same time as the claim or petition.  In reviewing the administrator’s decision, the board may not consider evidence that was not available to the administrator at the time of the administrator’s decision unless the board determines the evidence is newly discovered and could not with due diligence have been produced for the administrators consideration. . . .

8 AAC 45.195.  Waiver of procedures.  A procedural requirement in this chapter may be waived or modified by order of the board if manifest injustice to a party would result from a strict application of the regulation.  However, a waiver may not be employed merely to excuse a party from failing to comply with the requirements of law or to permit a party to disregard the requirements of law.

8 AAC 45.510.  Request for reemployment benefits eligibility evaluation.  (b) The administrator will consider a written request for an eligibility evaluation for reemployment benefits if the compensability of the injury has not been controverted and if the request is submitted together with…

In Burke v. Houston NANA, LLC, 222 P.3d 851, 862-3 (Alaska 2010) the supreme court noted that a prediction of medical stability that may be incorrect cannot provide substantial evidence to rebut the presumption of compensability.   Further, the court went on to note that failure to timely controvert challenge a medical benefit could render subsequent opinions as not constituting substantial evidence on which the board could rely.

ANALYSIS

1) Were the affidavits of Dr. Gevaert and Dr. Duddy newly discovered evidence that could not with due diligence have been produced before the RBA-Designee issued her finding of Employee’s eligibility for re-employment benefits?
The first question for decision here is if the post-decision medical opinions may be considered.  On November 5, 2009, all parties were advised “all discovery, evidence and results of employer medical examinations should be in the board’s file” during Ms. Samson’s evaluation.  Rehabilitation Specialist Samson made her recommendation of Employee eligibility for re-employment on January 8, 2010.
  RBA-Designee Torgerson found Employee eligible for re-employment benefits on January 29, 2010.
  Employer now relies on an affidavit provided by Dr. Gevaert on January 28, 2010.   Employer’s counsel sent a letter dated January 27, 2010 to reemployment specialist Samson and RBA-Designee Torgerson with the January 28, 2010 affidavit of Dr. Gevaert attached.  Both were filed on January 29, 2010.  No evidence has been submitted to suggest the RBA-Designee had access to Dr. Gevaert’s January 28, 2010 affidavit before issuing her January 29, 2010 determination.

Employer also relies on an affidavit by Dr. Duddy dated February 8, 2010.  No one suggests the RBA-Designee was aware of Dr. Duddy’s opinions expressed in the February 8, 2010 affidavit before January 29, 2010.

Employer argues: “The RBA-Designee’s conclusion is contrary to the existing medical opinions.”
  This is a misleading argument as it implies the RBA-Designee reached a conclusion while aware of Dr. Gevaert’s contrary medical opinion and did not consider it.  There is no evidence the RBA-Designee was aware of the latest medical opinions when she made her determination.  Employer implies the RBA-Designee should have been aware of the subsequent opinions, and had she been aware of them, she would not have found Employee eligible for reemployment benefits.  

Employee argues Employer should not be permitted to generate and submit untimely affidavits from physicians based on an untimely defense.  Employee argues Employer did not controvert Employee’s cervical injury until January 20, 2010, twelve days after Ms. Samson recommended Employee be found eligible for reemployment benefits.  Employer filed a controversion on October 8, 2009, denying any and all cervical care after May 14, 2009 relying on Dr. Borman’s opinion that “the cervical spine strain has resolved.”
  Thus, Employer had given notice of its intention to rely on Dr. Borman’s opinion the cervical spine strain was “resolved” to at least deny cervical care.  Employer’s January 20, 2010 controversion likewise was not a denial of “all benefits” related to the cervical spine, but rather specifically “medical benefits related to the employee’s cervical spine.”
  Employer’s earlier controversions neither mentioned nor denied reemployment benefits as they relate to the cervical spine.  The controversions were based only on Dr. Borman’s May 14, 2009 opinion, not on the subsequently obtained opinions of Dr. Gevaert or Dr. Duddy.  There is still no controversion of reemployment benefits that might be awarded because of cervical symptoms; only medical benefits are controverted.  The reemployment specialist and the RBA-Designee could not and should not have presumed the October 8, 2009, or the January 20, 2010, controversions would interfere with either the reemployment eligibility evaluation or consideration of limitations created by Employee’s cervical symptoms.   

Furthermore, Employer did not obtain from Dr. Gevaert an affidavit parsing Employee’s cervical and knee injuries until twenty days after Ms. Samson’s recommendations.  Employer did not get Dr. Gevaert’s opinion to the designee until after she had issued a finding Employee was eligible for reemployment benefits.  Dr. Gevaert’s affidavit was filed the same day as the RBA-Designee’s decision.  Dr. Duddy’s affidavit was not filed until February 8, 2010.  Employer did not provide the affidavits of Dr. Gevaert or Dr. Duddy for the designee’s consideration before she made her determination.    

Employer did not answer the original WCC until twenty-one weeks after the WWC was filed and  four weeks after Employer filed a Petition appealing the decision of the RBA-Designee.
  Employer did not dispute non-medical benefits related to the cervical condition until it was clear the reemployment eligibility process was essentially finished.  Had Employer demonstrated concerns about the cervical condition in a timely manner, Employee could have responded before the reemployment eligibility process was done.  8 AAC 45.070(b)(1)(A) states the board “may not consider evidence that was not available to the administrator at the time of the administrator’s decision unless the board determines the evidence is newly discovered and could not with due diligence have been produced for the administrator’s consideration.”

Employer is asserting a change of condition by offering late evidence that Employer may have had a basis to controvert all cervical benefits, which Employer did not do.   Employer has known since May of 2009 from the report of their own physician, Dr. Borman, Employee’s cervical condition might be a disputed item in this case.  Employer was urged on November 5, 2009, to submit any and all information it wanted the rehabilitation specialist or RBA-Designee to consider.
  Employer even filed partial controversions of medical benefits related to the cervical condition.  Employer cannot now make a credible argument it exercised due diligence by obtaining affidavits for consideration eight months after the issue was first noted by their own doctor and only after the RBA-Designee made a determination of eligibility based on the existing records.  This is not a case where an inexperienced party might not have known how, or what, to obtain from his physician to submit to the specialist or RBA-Designee for consideration.  Here, Employer failed to exercise due diligence in obtaining Dr. Gevaert’s and Dr. Duddy’s affidavits and under 8 AAC 45.070(b)(1)(A), those affidavits could not and should not have been considered by the RBA-Designee, or by this hearing panel.  

2) Was the decision of the RBA-Designee to find Employee eligible for re-employment benefits supported by substantial evidence?

As noted in 8AAC 45.070(b)(1)(A) “newly discovered” evidence, like Dr. Duddy’s and Dr. Gevaert’s affidavits, cannot be considered in this decision for the reasons discussed, above.  Employer is using an RBA-Designee appeal to argue the cervical condition is not work related.   The RBA-Designee was not charged with making that determination.  The RBA-Designee only determined what Employee’s limitations were for reemployment eligibility purposes.  The evidence the RBA-Designee relied upon included medical evidence Employee’s cervical limitations were a barrier to return to work.  That evidence is not in dispute.   

By trying to turn the RBA-Designee appeal into a determination of causation of Employee’s limitations, Employer is improperly attempting to expand the appeal of an RBA-Designee decision beyond its intended scope of review.  

The second question for decision here is if the RBA-Designee’s decision is supported by substantial evidence when the RBA-Designee relied on the medical opinions she had, which showed Employee’s cervical symptoms prevented a return to former occupations.   Notably, the excluded affidavits of Dr. Duddy and Dr. Gevaert do not say Employee had no cervical limitations.  The affidavits only claim the limitations are not caused by the work injury.  RBA-Designee Torgerson’s January 29, 2010 letter finding eligibility relies on Ms. Samson’s findings Employee did not have the physical capacities to return to work.
  Neither Ms. Samson nor the RBA-Designee made a determination of the cause of limitations.  The the reemployment specialist’s and RBA-Designee’s tasks were to work within the limitations of claimed injuries.  It would have been error for the reemployment specialist or RBA-Designee to make a determination the cervical limitations were or were not work related, because such decisions are beyond their authority and require a full hearing.  Accordingly, even if the affidavits had been available to the RBA-Designee before the decision was made about eligibility, it would not have altered the outcome.  

Consideration of the cervical symptoms for reemployment purposes had not been controverted on compensability grounds when the RBA-Designee made her determination.  8 AAC 45.510(b) directs the RBA to consider a request for re-employment benefits “if the compensability of the injury has not been controverted…”  In this instance, re-employment benefits were not controverted.   The compensability of non-medical benefits for the underlying claimed injury to Employee’s cervical area remains uncontroverted.   On October 8, 2009 Employer had denied specifically only “Any and all cervical and shoulder care after 5-14-09”.
   On January 20, 2010, Employer denied specifically “Medical benefits related to the employee’s cervical spine”.
  In both instances Employer had the option of controverting all or other specific benefits related to the cervical spine and did not do so.  Further, Employer’s own EME report by Dr. Borman on May 14, 2009 was relied upon by re-employment specialist Samson in her December 29, 2009 letter when she cited the portion that said “08/18/08 motor vehicle  accident (MVA) as the substantial cause of the left knee contusion and possible cervical strain.”
   

It was not the role of the re-employment specialist or the RBA-Designee to resolve differences of opinion between physicians, only work with the limitations provided.    Even in regard to non-re-employment benefits, a medical disagreement is not by itself substantial evidence.  In Burke v. Houston NANA, LLC, the supreme court noted that “We held in Theoni a prediction of medical stability that turns out to be incorrect cannot provide substantial evidence to rebut the presumption.”  222 P.3d 851, 862 (Alaska 2010).  Similarly, here a disputed prediction  about a cervical injury being non-work related would not constitute substantial evidence to rebut compensability.  Further, Burke also addressed the introduction of two medical opinions which addressed treatment that had never been controverted and had not been alleged to be unreasonable or medically unnecessary and concluded that those opinions “could not constitute substantial evidence on which the board could rely” 222 P.3d 851, 862-3 (Alaska 2010).  Dr. Christensen opined the cervical symptoms were work related.
   The specialist did reasonably refer to and rely on the opinion of EME Dr. Borman who stated the injury had caused a possible cervical strain.
   

Even if the re-employment specialist or RBA-Designee had known Dr. Gevaert and Dr. Duddy would dispute the work-relatedness of the cervical injury, the RBA-Designee, absent a controversion on compensability of re-employment benefits,  still had to consider the physical limits imposed on Employee by the neck and leave causation determinations for decision at hearing.   

There is a medical dispute among physicians about the cause of Employee’s cervical problems.  Here there is no apparent dispute Employee has a cervical problem.  Employer asserts Employee’s cervical problem is not work related and therefore it should never have been considered a factor in the RBA-Designee’s decision to award Employee re-employment benefits.  Employee does not concede Employee’s cervical problems are unrelated to the workplace injury.  

Employer’s argument assumes the RBA-Designee could make a finding about the cervical injury’s compensability as well as eligibility for reemployment benefits.  AS 23.30.041(e) requires an RBA-Designee to find an employee eligible for re-employment benefits if a physician predicts “employee will have physical capacities that are less than the physical demands of the employee’s job as described. . . .”   The RBA-Designee is not authorized to resolve disputes about whether the physical capacities are caused by a work place injury.   Even if the late affidavits of Dr. Gevaert and Dr. Duddy had been provided to the RBA-Designee for consideration, it would not have been appropriate for the RBA-Designee to make a decision about their accuracy when Employee disputes the validity of the opinions set forth in the affidavits.  Employer essentially seeks relief similar to what would be available under AS 23.30.130 and 8 AAC 45.150(d) to modify a board order.  Under 8 AAC 45.150(d) a successful petition for modification of a board order would require a moving party to “…set out specifically and in detail (3) the effect that a finding of the alleged mistake would have upon the existing board order or award.”   Here the conclusions of the RBA-Designee would not have been effected by the consideration of the affidavits.  

Under this case’s facts, the affidavits, even if considered by the RBA-Designee, would not have been a basis for a different outcome.  No one disputes Employee has neck limitations that bar him from returning to prior employment.  There was no controversion of reemployment benefits for the neck injury.  Parties may have disagreed about the cause of the neck injury, but it would not have been appropriate for the RBA-Designee to make a determination of neck injury causation.  By contrast, there was undisputed, substantial evidence Employee has limitations stemming from his cervical problems.  Both reemployment specialist Samson and RBA-Designee Torgerson had substantial evidence to conclude Employee had limitations on his physical capacities that would warrant re-employment benefits.  The RBA-Designee’s determination was supported by substantial evidence.        

3) Did the RBA-Designee abuse her discretion when she found Employee eligible for vocational reemployment benefits?
The last question is whether the RBA-Designee abused her discretion in finding Employee eligible for reemployment benefits.  The RBA-Designee did not abuse her discretion when she made her decision.  The RBA-Designee’s decision was based on the limits imposed by Employee’s knee and cervical problems.  Even if the RBA-Designee had known two physicians (Dr. Duddy and Dr. Gevaert) did not believe the cervical problems were work-related, she would still have had to consider limitations imposed by the cervical condition because Dr. Christensen attributed the cervical symptoms to the work injury and there was no controversion of reemployment benefits based on the cervical injury.
    The “newly discovered” information provided by the two affidavits was untimely.  Even if the affidavits had been timely, they would not have been a basis for alleging abuse of discretion by the RBA-Designee because a reasonable mind could have relied upon Dr. Christensen’s contrary opinion.  The “newly discovered” evidence did not suggest there were no cervical limitations.  The “newly discovered” opinions presented by the affidavits pertains to a dispute about causation that can only be resolved at a hearing, which accords all parties due process; not by the RBA-Designee at the eligibility evaluation stage, or in a §041(j) appeal.   The affidavits do not suggest the cervical limitations were wrong.  

The appeal of the RBA-Designee finding of eligibility for reemployment benefits is not a forum for determination of the merits of underlying disputes between parties.  Likewise, the preliminary questionnaire to Dr. Gevaert was to determine the physical capacities of the Employee, not the cause or causes of their limitations.  Specifically, Dr. Gevaert was originally called upon to offer his opinion of whether the Employee could return to work at any one of four prior occupations, not why he might be limited.   AS 23.30.041(e) states an employee is eligible for re-employment: “by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee’s job as described in the 1993 edition of the united States Department of labor’s “Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles” for (1) the employee’s job at the time of injury; or (2) other  jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury. . . .”  

At a later hearing it may be determined whether Employee’s neck injury is work-related.  The appeal of an RBA-Designee’s decision is not the proper forum for such a determination.   Dr. Gevaert testified he does not believe Employee’s cervical problems are work-related.  Employee does not concede that point.  Dr. Gevaert reaffirms that when Employee’s neck and knee problems are both considered, Employee cannot return to the four, prior jobs considered.  Neither the RBA-Designee, nor Dr. Gevaert need to make a determination of the work-relatedness of Employee’s cervical problems in order to address whether Employee can or cannot return to any of the four, prior jobs considered.  

Given this case’s facts, the RBA-Designee did not abuse her discretion.  The neck injury limitations are not disputed.  The RBA-Designee was correct to consider those limitations.  The RBA-Designee could not, did not, and should not have attempted to make a determination of causation of the neck injury and Employer did not controvert based on consideration of neck causation issues.  The RBA-Designee appropriately weighed and considered Employee’s cervical limitations and concluded Employee was eligible for reemployment benefits.  


CONCLUSIONS OF LAW
1) The affidavits of Dr. Gevaert and Dr. Duddy were not newly discovered evidence that could not with due diligence have been produced before the RBA-Designee issued her finding of Employee’s eligibility for reemployment benefits.

2) The decision of the RBA-Designee finding Employee eligible for reemployment benefits was supported by substantial evidence.
3) The RBA-Designee did not abuse her discretion when she found Employee eligible for reemployment benefits.

ORDER

1) The RBA-Designee’s finding Employee was eligible for re-employment benefits was supported by substantial evidence.

2) The RBA-Designee’s January 29, 2010 decision finding Employee eligible for reemployment benefits is affirmed.

3) For purposes of any request for attorney’s fees and costs for this §041(j) appeal,  Employee prevailed on Employer’s appeal. 

4) Employer’s petition appealing the RBA-Designee’s decision is denied.

Dated in Anchorage, Alaska on July 19, 2010.





ALASKA WORKERS’ COMPENSATION BOARD






Talis Colberg,






Designated Chairman






Dave Robinson, Member






Dave Kester, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of TIMOTHY M. ESMONDE Employee / applicant v. AMERICAN LANDSCAPING. INC,, Employer; AMERICAN INTERSTATE INSURANCE CO, insurer / defendants; Case No. 200813204; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, on July 19, 2010.

                                                                Jean Sullivan, Clerk
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