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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	LARRY J. WINKELMAN, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

WOLVERINE SUPPLY, INC.,

                                                  Employer,

                                                   and 

ALASKA INSURANCE GUARANTY 

ASSOCIATION,

                                                  Insurer,

                                                     Defendants.
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	FINAL DECISION AND ORDER

ON RECONSIDERATION AND

MODIFICATION

AWCB Case No.  199623284
AWCB Decision No.  10-0127
Filed with AWCB Anchorage, Alaska

on July 22, 2010


On May 4, 2010, Larry J. Winkelman’s (Employee) petition for modification of Winkelman v. Wolverine Supply, Inc., AWCB Decision No. 08-0169 (Winkelman I) was heard on remand from the Alaska Workers’ Compensation Appeals Commission (AWCAC).  On June 23, 2010, Winkelman v. Wolverine Supply, Inc., AWCB Decision No. 10-0115 (Winkelman II), issued and decided Employee proved relevant medical records exist or existed, which were not in his file on April 17, 2008, when Winkelman I was heard.  However, Winkelman II also decided Employee did not prove he timely filed or served the relevant medical evidence, and thus pursuant to the AWCAC remand, it could not be considered.  Winkelman II also concluded, had these records been considered, they may have required modification of Winkelman I; however, the AWCAC’s remand was limited to the issues decided and did not authorize a complete record review.

On June 28, 2010, Employee fax-filed a pleading dated June 23, 2010, treated as a petition for reconsideration and modification of Winkelman II.  The pleading did not show proof of service on Wolverine Supply and its workers’ compensation insurer (Employer), so Board staff faxed a copy to Employer’s counsel on June 28, 2010, giving Employer an opportunity to respond.  

Employer responded on June 29, 2010.  Employee’s June 28, 2010 petition for reconsideration and modification was heard on the written record on July 7, 2010.  Employee represented himself.  Attorney Michael Budzinski represented Employer.  


ISSUES
Employee contends Employer “filed evidence late,” which should have been disallowed, but does not further identify this evidence.  This contention is similar to one Employee made at the May 4, 2010 hearing, to which Employer contended it filed no evidence late and was unaware of the evidence to which Employee referred.  Employer further contends nothing in Employee’s June 28, 2010 petition casts any light on the issues decided in Winkelman II, and he should appeal if he is dissatisfied.

1) Does the board have jurisdiction to determine if Employer filed any untimely evidence, which should have been disallowed at either the Winkelman I or Winkelman II hearings?

Employee contends Employer “used more than one doctor,” and this should not have been allowed.  Employer contends nothing in Employee’s June 28, 2010 petition casts any light on the issues decided in Winkelman II, and he should appeal if he is dissatisfied.

2) Does the board have jurisdiction to determine if Employer made an unauthorized change of physician, resulting in medical opinions which should have been disallowed at either the Winkelman I or Winkelman II hearings?

Employee contends he filed a request for cross-examination, which “was ignored.”  Employer contends nothing in Employee’s June 28, 2010 petition casts any light on the issues decided in Winkelman II, and he should appeal if he is dissatisfied.

3) Does the board have jurisdiction to determine if Employee filed a request for cross-examination, which was ignored, which resulted in medical opinions which should have been disallowed at either the Winkelman I or Winkelman II hearings?

Employee contends the “state” lost his “file.”  This contention is similar to one Employee made at hearing concerning his medical records, which Employer opposed by contending it is likely the subject medical records did not exist.  Employer contends nothing in Employee’s June 28, 2010 petition casts any light on the issues decided in Winkelman II, and he should appeal if he is dissatisfied.

4) Should the board reconsider or modify its decision in Winkelman II concluding Employee proved medical records demonstrating a spinal fracture exist or existed, but did not prove he timely filed or served the relevant medical evidence, and thus it could not be considered on remand?

Employee contends his “constitutional rights have been violated,” without further specifics.  Employer contends nothing in Employee’s June 28, 2010 petition casts any light on the issues decided in Winkelman II, and he should appeal if he is dissatisfied.

5) Does the board have jurisdiction to determine if Employee’s constitutional rights have been violated at either the Winkelman I or Winkelman II hearings?

Employee contends the board cannot “change the C & A” (sic) previously approved.  This contention is similar to one Employee made at hearing, which Employer opposed by contending the parties’ previously approved compromise and release (C & R) did not guarantee lifetime medical payments, without possibility of dispute.  Employer contends nothing in Employee’s June 28, 2010 petition casts any light on the issues decided in Winkelman II, and he should appeal if he is dissatisfied.

6) Should the board reconsider or modify its decision in Winkelman I concluding Employee failed to provide sufficient grounds to set aside the previously approved C&R?

Employee contends Employer filed too many “controversial notices,” and implies one or more were frivolous or unfair.  Employer contends nothing in Employee’s June 28, 2010 petition casts any light on the issues decided in Winkelman II, and he should appeal if he is dissatisfied.

7) Does the board have jurisdiction to determine if Employer’s controversion notices were frivolous or unfair?

Lastly, Employee contends the board unreasonably held him to the rules, even though he is not an attorney, but has not similarly required Employer to follow the rules.  Employer contends nothing in Employee’s June 28, 2010 petition casts any light on the issues decided in Winkelman II, and he should appeal if he is dissatisfied.

8) Has the board unfairly required Employee, a self-represented litigant, to know of and conform to the applicable statutes and regulations, while not requiring Employer, which is represented by an attorney, to similarly abide by those same rules?  
FINDINGS OF FACT

All factual findings made in Winkelman II are reiterated, and incorporated here by reference.  Evaluation of the hearing record as a whole in respect to Employee’s June 28, 2010 petition establishes the following, relevant facts by a preponderance of the evidence:

1) On October 21, 1996, Employee reported to Timothy Skala, D.O., he had fallen down some steps at work (Physician’s Report, October 21, 1996).

2) On October 26, 1999, Employee, representing himself, filed a substantially incomplete Affidavit of Readiness for Hearing (ARH) (ARH, undated, filed October 26, 1999).

3) On December 13, 1999, Employee, representing himself, filed a substantially complete ARH, which lacked proof of service on Employer (ARH, December 8, 1999).

4) On December 20, 1999, Employee, representing himself, filed a properly completed ARH (ARH, December 15, 1999).

5) On January 12, 2000, Employee saw Douglas Smith, M.D., for an employer’s medical evaluation (EME) (Dr. Smith’s report, January 30, 2000, attached as Ex. A to Employer’s October 2, 2007 Hearing Brief).

6) On February 7, 2000, Employer received Dr. Smith’s January 30, 2000 report, according to the “received” stamp on its face (id.).

7) On March 20, 2000, Dr. Smith’s January 30, 2000 report appears attached to the parties’ second independent medical evaluation (SIME) form (SIME form, signed March 20, 2000 and March 31, 2000).

8) On May 16, 2000, and on January 2, 2007, Dr. Smith’s report is found in the SIME records (SIME records # 0134-0147; # 0260-0270).

9) Dr. Smith’s January 30, 2000 report does not appear on any medical summary filed in Employee’s case (record).

10) On March 16, 2000, Employee, through former counsel, filed a properly completed ARH (ARH, March 16, 2000).

11) On April 27, 2000, Employer filed and served Dr.  Smith’s April 19, 2000 EME report on a medical summary (medical summary, April 25, 2000).

12) On May 1, 2000, Employee, through former counsel, timely filed a request for cross-examination of Dr. Smith’s April 19, 2000 EME report (Request for Cross-Examination, May 1, 2000).

13) Dr. Smith’s reports were mentioned in Winkelman I in context of Neil Pitzer, M.D.’s SIME report, and as cited in the C & R, but were not expressly relied upon in Winkelman I.  Dr. Smith’s EME reports were not mentioned or expressly relied upon in Winkelman II (record).

14) On August 13, 2006, Employee wrote a three-page letter in which he said, among other things:

I want the State of Alaska to throw out this ‘IME’ from the Oregon Dr. – it is full of falsehoods which have been purposefully skewed to the insurance company’s benefit to fit the ‘story’ they have concocted to wiggle their way out of paying for the care I need, ON-GOING FOR THE REST OF MY LIFE, to keep me from having constant pain and losing my current physical abilities (letter, August 13, 2006).

15) Employee refers to John Swanson, M.D., in his above-referenced letter.  Employee’s August 13, 2006 letter does not bear a Board “received” stamp and does not show proof of service on Employer (id.).

16) On June 26, 2007, the parties appeared at a prehearing conference; issues included Employee’s December 27, 2005 claim, which included “unfair or frivolous controvert,”  and the parties agreed to an October 10, 2007 hearing on the merits (Prehearing Conference Summary, June 26, 2007).

17) On August 27, 2007, Employee filed a brief and a “witness list,” on the second page of which Employee wrote: “Please make available for cross-examination the following doctors: Dr. Paul M. Puziss, M.D., P.C., Dr. John W. Swanson, Orthopedic Surgeon” (Employee’s witness list, August 5, 2007, filed August 27, 2007).

18) On October 10, 2007, the parties began the hearing, and the issues listed on the record included Employee’s claim of “unfair or frivolous controversion.”  Employee also testified he filed a request for cross-examination of two doctors, Dr. Swanson and Dr. Puziss, and wrote a letter containing questions for these and other doctors; Employee intended this as a request for cross-examination (hearing recording, October 10, 2007).  

19) On October 10, 2007, Employer’s attorney conceded at hearing he received the “letter,” but did not understand the letter as a formal request for cross-examination, concluded there was no “formal” request, did not intend to provide either physician for Employee’s cross-examination, and relied upon the written records (hearing recording, October 10, 2007).  

20) On October 10, 2007, the board did not make any oral orders concerning admissibility of Dr. Swanson’s or Dr. Puziss’ reports because, after some discussion, the board recommended the parties consider mediation to resolve the matter; the parties agreed and the board continued the hearing on its own motion to facilitate mediation (hearing recording, October 10, 2007).  Consequently, no decision and order resulted from the October 10, 2007 hearing (record).

21) On February 11, 2008, the parties appeared at a prehearing at which Employee stated he was no longer interested in mediation and wanted to return to the board for a hearing on the merits of his December 27, 2005 claim.  A hearing was set for April 17, 2008, and among the issues listed was “[u]nfair or frivolous controversions (all controversions)” (Prehearing Summary, February 11, 2008).

22) Winkelman I was heard on April 17, 2008, and considered and relied in part on both Dr. Puziss’ and Dr. Swanson’s reports (record).

23) “Unfair or frivolous controversion” was not mentioned as an issue at the April 17, 2008 hearing, nor was the August 5, 2007 witness list, informal “request for cross-examination,” or Employee’s letter containing questions for Dr. Swanson and Dr. Puziss, which Employee intended to be a request for cross-examination of these doctors (hearing recording, April 17, 2008).  Winkelman I denied Employee’s claims and claim for relief from the C & R (Winkelman I).

24) Employee appealed Winkelman I to the AWCAC, filed his appeal brief, and on April 14, 2009, the AWCAC granted Employer’s motion to accept its late-filed appeal brief, on grounds Employer did not know Employee filed his AWCAC appeal brief because the paperwork Employee submitted was addressed to the board and not the AWCAC.  Employee filed no opposition to Employer’s motion before the AWCAC to accept its late-filed brief (AWCAC Order, April 14, 2009).

25) On April 7, 2009, Employee wrote in his appeal brief to the AWCAC, Paul Puziss, M.D.’s “independent medical examination” was rife with irregularities and Employee suggested to the AWCAC: “This false information should be removed from my records and should not be considered as evidence in this case” (Employee’s AWCAC appeal brief at 11, April 7, 2009).

26) On April 14, 2009, the AWCAC returned to Employee a report from Michael Mortenson, D.C., which Employee had filed with the AWCAC.  The AWCAC explained it could not accept this type of new evidence on appeal (letter, April 14, 2009).

27) The board does not have a complete copy of all documents the parties filed with the AWCAC; consequently, the record does not disclose all arguments Employee may have made before the AWCAC.  However, the AWCAC’s decision does not say Employee argued the board overlooked or ignored his request for cross-examination or his claim for unfair or frivolous controversion (Winkelman v. Wolverine Supply, Inc., AWCAC Decision No. 115 (August 25, 2009)).

28) On May 10, 2009, Employee fax-filed with the board an April 14, 2009 report from Michael Mortenson, D.C.  The board did not lose or misfile Dr. Mortenson’s April 14, 2009 report.  Dr. Mortenson’s April 14, 2009 report is in the board’s file, but was prepared long after the Winkelman I hearing, which was held on April 17, 2008.  There is no evidence of an earlier report from Dr. Mortenson having been filed (record).

29) On August 25, 2009, the AWCAC issued its decision, which in relevant part, remanded the matter back to the board stating:

Therefore, a medical record of a ‘fracture,’ if it exists, is relevant and material to appellant’s claim for benefits.

. . .

If appellant can establish that the record exists, and that he mailed it to the board (and opposing counsel) in time to arrive at least 20 days before the hearing, the record may have been overlooked because was it was misfiled or lost. . . .   

The commission notes that appellant states he filed a petition for modification under AS 23.30.130 (citation omitted); the commission agrees to remand this case to the board to determine if appellant’s evidence establishes sufficient grounds for modification under AS 23.30.130. . . . (Winkelman v. Wolverine Supply, Inc., AWCAC Decision No. 115, at 15-16 (August 25, 2009).

30) In a footnote, the AWCAC said:
Even if a fracture exists, the unanswered question is if its existence would result in Dr. Puziss or Dr. Swanson changing his opinion, i.e., whether existence of a fracture would be the kind of fact that might change the outcome of the opinion on continuing need for treatment by pool therapy and massage.  Appellant does not argue that the physicians should have found the fracture; rather, he argues the medical records (and their assumptions based on the records) are wrong because this information has been lost from his medical history (id. at 16, note 72).

31) Lastly, the AWCAC directed:
The commission REMANDS this case to the board to allow the board to take up appellant’s petition for modification in light of his late discovery that documentary evidence he believed was in the board record was not there.  The board may allow appellant to submit evidence that he filed the document in time, but that it was lost or misfiled, and, if the board so finds, the board may determine whether appellant’s evidence requires modification of its decision (id. at 20).

32) On March 3, 2010, Employee fax-filed a twenty-three page document including a pleading called “Issues.”  The page following the “Issues” page was called “Petition” and requested Employer’s “late filing should not be used” and its “petition should not be accepted!”  Employee further stated: “If my petition is denied his most definitely should be!  His answer to employee’s petition should be denied or disregarded” (fax-filing, March 10, 2010).

33) On March 12, 2010, Employer filed a medical summary with x-ray reports dated January 7, 2010, from Radiology & Imaging Consultants, PA, Vinton Albers, M.D., which referenced “anterior wedging” of several mid- and low-thoracic vertebral bodies.  The summary also included January 7, 2010 x-ray reports of Timothy Aadland, M.D., of Lakewood Health System, also referencing “moderate anterior wedging” of several thoracic vertebral bodies, described as “chronic” and not changed since “1/14/08 x-rays” (Employer’s Medical Summary, March 12, 2010). 

34) These referenced x-ray records disclose vertebral compression fractures, (i.e., “anterior wedging”), and refer to a January 14, 2008 x-ray, which similarly showed fractures and which existed at the time of Employee’s Winkelman I hearing.  But the records dated 2010, attached to the March 12, 2010 medical summary, did not exist at the time of Winkelman I’s hearing on April 17, 2008 (record).

35) On June 23, 2010, Winkelman II issued, concluding: Employee proved relevant medical records exist or existed, which were not in his file on April 17, 2008; Employee did not prove he timely served or filed this relevant evidence; these records might require modification of 
Winkelman I if they could be considered, but they could not be considered because they were not timely filed and the AWCAC’s limited remand prevented a complete review of Winkelman I (Winkelman II).

36) Employee was a plumber by trade and was living in Minnesota before his April 17, 2008, and May 4, 2010 hearings.  There is no evidence Employee is legally trained (record). 

37) There is no evidence the board ever assisted, instructed, or advised Employee how or when to file a formal request for cross-examination form (record).

38) Dr. Smith, Dr. Swanson, and Dr. Puziss were not presented at any hearing by either party for cross-examination, and their depositions do not appear in Employee’s file (record).

39) There is no evidence Employee raised, before Winkelman I or Winkelman II were heard, an issue about an unauthorized change of Employer’s physician (record).

40) There is no evidence a “file was lost by the state” in Employee’s case (record).

41) There is no evidence Employer has not been required to follow the rules pertaining to Employee’s workers’ compensation case (record).

PRINCIPLES OF LAW

Sec. 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) workers’ compensation cases shall be decided on their merits except where otherwise provided by statute. . . .

“In Richard v. Fireman’s Fund Insurance Co. we held that the board must assist claimants by advising them of the important facts of their case and instructing them how to pursue their right to compensation.  We have not considered the extent of the board’s duty to advise claimants.”  Bohlmann v. Alaska Construction & Engineering, Inc., 205 P.3d 316 (Alaska 2009).

“It is well-established that a trial court is without authority to depart from the terms of an appellate mandate.”  Alaska Airlines, Inc. v. Sweat, 584 P.2d 544 (Alaska 1978).  “An administrative body or inferior court has no power or authority to redetermine an issue contrary to the manner in which it has been ruled upon by an appellate court.”  Vetter v. Wagner, 576 P.2d 979 (Alaska 1978). “When a reviewing court remands a case to an administrative agency, the agency is bound to follow the court’s order and may correct or revisit issues that were not decided by the reviewing court.”  Smith v. University of Alaska, Fairbanks, 172 P.2d 782 (Alaska 2007).

Sec. 23.30.005.  Alaska Workers’ Compensation Board.
. . .

(h) The department shall adopt rules . . . and . . . regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible. . . .

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).  The general purpose of workers’ compensation statutes is to provide workers with a simple, speedy remedy to be compensated for injuries arising out of their employment.  Hewing v. Peter Kiewit & Sons, 586 P.2d 182 (Alaska 1978).  

Sec. 23.30.130.  Modification of awards.  (a) Upon its own initiative, or upon the applica​tion of any party in interest on the ground of a change in condi​tions, including, for the purposes of AS 23.30.175, a change in resi​dence, or because of a mistake in its determi​nation of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensa​tion order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure pre​scribed in respect of claims in AS 23.30.1​10.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reins​tat​es, increases or decreases the compensation, or award compensation.

Sec. 23.30.135.  Procedure before the board.   (a)  In making an investigation  or inquiry  or conducting a  hearing  the  board  is not bound  by common  law or statutory  rules of evidence  or by  technical or formal rules  of procedure,  except as  provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . . 

Sec. 44.62.540.  Reconsideration.  (a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.
8  AAC 45.052. Medical summary.  (a) A medical summary on form 07-6103, listing each medical report in the claimant’s or petitioner’s possession which is or may be relevant to the claim or petition, must be filed with a claim or petition.  The claimant or petitioner shall serve a copy of the summary form, along with copies of the medical reports, upon all parties to the case and shall file the original summary form with the board.
(b) The party receiving a medical summary and claim or petition shall file with the board an amended summary on form 07-6103 within the time allowed under AS 23.30.095(h), listing all reports in the party’s possession which are or may be relevant to the claim and which are not listed on the claimant’s or petitioner’s medical summary form. In addition, the party shall serve the amended medical summary form, together with copies of the reports, upon all parties.

(c) Except as provided in (f) of this section, a party filing an affidavit of readiness for hearing must attach an updated medical summary, on form 07-6103, if any new medical reports have been obtained since the last medical summary was filed.

(1) If the party filing an affidavit of readiness for hearing wants the opportunity to cross-examine the author of a medical report listed on the medical summaries that have been filed, the party must file with the board, and serve upon all parties, a request for cross-examination, together with the affidavit of readiness for hearing and an updated medical summary and copies of the medical reports listed on the medical summary, if required under this section.

(2) If a party served with an affidavit of readiness for hearing wants the opportunity to cross-examine the author of a medical report listed on the medical summaries filed as of the date of service of the affidavit of readiness for hearing, a request for cross-examination must be filed with the board, and served upon all parties, within 10 days after service of the affidavit of readiness for hearing.

(3) After an affidavit of readiness for hearing has been filed, and until the claim is heard or otherwise resolved,

. . .

(4) If an updated medical summary is filed and served less than 20 days before a hearing, the board will rely upon a medical report listed in the updated medical summary only if the parties expressly waive the right to cross-examination, or if the board determines that the medical report listed on the updated summary is admissible under a hearsay exception of the Alaska Rules of Evidence.

(5) A request for cross-examination must specifically identify the document by date and author, generally describe the type of document, state the name of the person to be cross-examined, state a specific reason why cross-examination is requested, be timely filed under (2) of this subsection, and be served upon all parties.


(d) After a claim or petition is filed, all parties must file with the board an updated medical summary form within five days after getting an additional medical report. A copy of the medical summary form, together with copies of the medical reports listed on the form, must be served upon all parties at the time the medical summary is filed with the board. . . .

8 AAC 45.120.  Evidence. . . .

. . .

(f) Any document, including a compensation report, controversion notice, claim, application for adjustment of claim, request for a conference, affidavit of readiness for hearing, petition, answer, or a prehearing summary, that is served upon the parties, accompanied by proof of service, and that is in the board’s possession 20 or more days before hearing, will, in the board’s discretion, be relied upon by the board in reaching a decision unless a written request for an opportunity to cross-examine the document’s author is filed with the board and served upon all parties at least 10 days before the hearing.  The right to request cross-examination specified in this subsection does not apply to medical reports filed in accordance with 8 AAC 45.052; a cross-examination request for the author of a medical report must be made in accordance with 8 AAC 45.052.

. . .

(i) If a hearing is scheduled on less than 20 days’ notice or if a document is received by the board less than 20 days before hearing, the board will rely upon that document only if the parties expressly waive the right to cross-examination or if the board determines the document is admissible under a hearsay exception of the Alaska Rules of Evidence. . . .


ANALYSIS

1) Does the board have jurisdiction to determine if Employer filed any untimely evidence, which should have been disallowed at either the Winkelman I or Winkelman II hearings?

The law requires parties to file and serve their evidence within various deadlines, prior to a hearing.  If parties fail to timely file and serve evidence upon which they want to rely at a hearing, the evidence will generally not be considered.  

Given the AWCAC’s very limited remand, it cannot be determined now whether Winkelman I relied upon untimely evidence, because that issue is not part of the remand.  Consequently, this panel lacks jurisdiction to make this determination on remand.  

It could be decided if Winkelman II relied upon untimely filed evidence, as Employee argued that issue at hearing.  But Employee failed to identify or explain what evidence he thought Employer filed, which was untimely.  Employee may be confusing Employer’s late-filed AWCAC appeal brief with “evidence” for use in this case.  There is no connection between the AWCAC and the board; they are separate and distinct entities.  Furthermore, the AWCAC granted Employer’s unopposed motion to accept its late-filed brief, which has nothing to do with the instant parties’ duties to timely file and serve evidence for use at Board hearings.

2) Does the board have jurisdiction to determine if Employer made an unauthorized change of physician, resulting in medical opinions which should have been disallowed at either the Winkelman I or Winkelman II hearings?

Given the AWCAC’s very limited remand, it cannot be determined now whether Winkelman I or Winkelman II relied upon medical opinions that should have been disallowed because Employer allegedly made an unlawful change in Employer’s choice of physician, because that issue is not part of the remand.  Consequently, this panel lacks jurisdiction to make this determination on remand.  

3) Does the board have jurisdiction to determine if Employee filed a request for cross-examination, which was ignored, which resulted in medical opinions which should have been disallowed at either the Winkelman I or Winkelman II hearings?

Dr. Smith prepared two EME reports in this case.  As found above, on February 7, 2000, Employer received Dr. Smith’s January 30, 2000 report.  On March 20, 2000, Dr. Smith’s January 30, 2000 report appears attached to the parties’ SIME form.  On May 16, 2000, and again on January 2, 2007, Dr. Smith’s January 30, 2000 report is found in the SIME records.  But Dr. Smith’s January 30, 2000 report does not appear on any medical summary filed in Employee’s case.  Employer had a duty to timely file and serve Dr. Smith’s EME report on a medical summary.  On April 27, 2000, Employer filed and served Dr. Smith’s April 19, 2000 EME report, on a medical summary.  On May 1, 2000, Employee, through former counsel, timely filed a request for cross-examination of Dr. Smith’s April 19, 2000 EME report.  

Employee testified at his first hearing, which was continued for mediation, he filed a request for cross-examination of Dr. Swanson and Dr. Puziss, and wrote a letter containing questions for these and other doctors; Employee intended this as a request for cross-examination.  Employer argued it did not recognize these requests as “formal” and did not intend to present either physician for Employee’s cross-examination.  However, the validity or effect of this purported request for cross-examination was never ruled upon at the first hearing, which was continued for mediation or at the Winkelman I hearing.  It cannot be determined from the record if the board or its staff, after October 10, 2007, ever assisted, instructed, or advised Employee about the proper way to request cross-examination of a document’s author.  Furthermore, since Dr. Smith’s January 30, 2000 EME report was never filed on a medical summary, it is debatable if or when Employee’s obligation to request cross-examination of that document’s author arose.  

Dr. Smith’s EME reports were mentioned in Winkelman I in context of Dr. Pitzer’s SIME report, and as cited in the C & R, but were not expressly relied upon in Winkelman I.  Dr. Smith’s EME report was not mentioned or relied upon in Winkelman II.  It cannot be determined from the record whether Winkelman I relied upon either of Dr. Smith’s EME reports.  However, Employee clearly filed a timely, formal request for cross-examination of Dr. Smith’s April 19, 2000 EME report.  

Nevertheless, given the AWCAC’s very limited remand, it cannot be determined now whether Employee filed a request for cross-examination, which was ignored, which resulted in medical opinions which should have been disallowed at either the Winkelman I or Winkelman II hearings, because that issue is not part of the remand.  Consequently, this panel lacks jurisdiction to make this determination on remand.  

4) Should the board reconsider or modify its decision in Winkelman II concluding Employee proved medical records demonstrating a spinal fracture exist or existed, but did not prove he timely filed or served the relevant medical evidence, and thus it could not be considered on remand?

It is unclear how or why Employee believes Winkelman II should be reconsidered or modified.  Winkelman II held Employee proved medical records showing vertebral fractures exist or existed at the time Winkelman I was heard, but failed to prove he timely filed and served them prior to the Winkelman I hearing.  Employee makes no new argument to support a different legal result and offers no new evidence to justify modification on this issue.  Therefore, Employee provided no legal or factual basis for his June 28, 2010 request, and it will be denied.

5) Does the board have jurisdiction to determine if Employee’s constitutional rights have been violated at either the Winkelman I or Winkelman II hearings?

It is unclear how or why Employee believes his constitutional rights have been violated in either Winkelman decision.  To the extent Employee’s June 28, 2010 petition reiterates his arguments to the AWCAC, those concerns were addressed in Winkelman II, on remand.  To the extent Employee raises new constitutional challenges, those exceed the scope of the AWCAC’s remand.  Consequently, this panel lacks jurisdiction to make this determination now on remand.  Employee may raise constitutional challenges on appeal from this decision.

6) Should the board reconsider or modify its decision in Winkelman I concluding Employee failed to provide sufficient grounds to set aside the previously approved C&R?

Given the AWCAC’s very limited remand, Winkelman I cannot be reconsidered or modified now on the issue of whether Employee failed to provide sufficient grounds to set aside the previously approved C & R, because that issue is not part of the remand.  Consequently, this panel lacks jurisdiction to make this determination on remand.  

7) Does the board have jurisdiction to determine if Employer’s controversion notices were frivolous or unfair?

Given the AWCAC’s very limited remand, the question whether Employer’s controversion notices were frivolous or unfair cannot be decided now, because that issue is not part of the remand.  Consequently, this panel lacks jurisdiction to make this determination on remand.  

8) Has the board unfairly required Employee, a self-represented litigant, to know of and conform to the applicable statutes and regulations, while not requiring Employer, which is represented by an attorney, to similarly abide by those same rules?  
Employee has not provided any evidence showing Employer was not required to follow the rules applicable to these hearings.  As stated in Winkelman II, pursuant to the court’s Bohlmann decision, the real issue in this case is whether the board and its staff after October 10, 2007, adequately assisted Employee as a self-represented litigant, before the April 17, 2008 hearing, by assisting Employee, advising him of the important facts of his case, and instructing him how to pursue his right to compensation.  The February 11, 2008 prehearing summary does not expressly instruct or advise Employee he must file his evidence within 20 days of the April 17, 2008 hearing.  Nothing in the record shows Employee had the regulations referenced in that prehearing summary or knew where to find them.  Similarly, there is no evidence Employee was ever assisted, instructed or advised how to properly preserve a request for cross-examination of a document’s author.  The prehearing summary simply refers Employee, a self-represented plumber and Minnesota resident, to four sections of the Alaska Administrative Code for information about filing and serving his witness list, legal memorandum and evidence.  Nevertheless, both Winkelman I on its own motion and the AWCAC decision on appeal said Employee had to prove his relevant evidence was filed at least 20 days before the April 17, 2008 hearing to be considered.  Employee also raised the request-for-cross-examination issue at the October 10, 2007 hearing, and raised the frivolous-and-unfair-controversion issue at his prehearing and at the 2008 hearing, but Winkelman I did not address these issues.

However, given the AWCAC’s very limited remand, the question whether the board unfairly required Employee, a self-represented litigant, to know of and conform to the applicable statutes and regulations cannot be decided now, because that issue is not part of the remand.  Consequently, this panel lacks jurisdiction to make this determination on remand.  

CONCLUSIONS OF LAW

1) The board does not have jurisdiction to determine if Employer filed any untimely evidence, which should have been disallowed at either the Winkelman I or Winkelman II hearings.

2) The board does not have jurisdiction to determine if Employer made an unauthorized change of physician, resulting in medical opinions which should have been disallowed at either the Winkelman I or Winkelman II hearings.

3) The board does not have jurisdiction to determine if Employee filed a request for cross-examination, which was ignored, which resulted in medical opinions which should have been disallowed at either the Winkelman I or Winkelman II hearings.

4) The board should not reconsider or modify its decision in Winkelman II concluding Employee proved medical records demonstrating a spinal fracture exist or existed, but did not prove he timely filed or served the relevant medical evidence, and thus it could not be considered on remand.

5) The board does not have jurisdiction to determine if Employee’s constitutional rights have been violated at either the Winkelman I or Winkelman II hearings.

6) The board should not reconsider or modify its decision in Winkelman I concluding Employee failed to provide sufficient grounds to set aside the previously approved C&R.

7) The board does not have jurisdiction to determine if Employer’s controversion notices were frivolous or unfair.

8) The board does not have jurisdiction to determine if the board unfairly required Employee, a self-represented litigant, to know of and conform to the applicable statutes and regulations, while not requiring Employer, which is represented by an attorney, to similarly abide by those same rules.  

ORDER
Employee’s June 28, 2010 petition (dated June 23, 2010) for reconsideration and modification is denied.

Dated in Anchorage, Alaska on July 22, 2010.
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APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the board and all other parties to the proceedings before the board.  If a request for reconsideration of this final decision is timely filed with the board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION

A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.050 and 8 AAC 45.150.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Final Decision and Order on Reconsideration and Modification in the matter of LARRY J. WINKELMAN Employee / applicant; v. WOLVERINE SUPPLY, INC., employer; ALASKA INSURANCE GUARANTY ASSN., insurer / defendants; Case No. 199623284; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, on July 22, 2010.






Kimberley Weaver, Clerk
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