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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	BINH  NGUYEN, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

ALASKA REGIONAL HOSPITAL,

                                                  Employer,

                                                   and 

ZURICH AMERICAN INSURANCE CO.,

                                                  Insurer,

                                                     Defendants.
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	FINAL DECISION AND ORDER

AWCB Case No.  200707088
AWCB Decision No. 10-0130
Filed with AWCB Anchorage, Alaska

on July 29, 2010


Bihn Nguyen’s (Employee) March 10, 2008, workers’ compensation claim (claim) was heard on July 1, 2010, in Anchorage, Alaska.  Employee testified and represented himself.   Attorney Krista Schwarting represented Alaska Regional Hospital and its insurer (Employer).  The record closed at the hearing’s conclusion on July 1, 2010.


ISSUES

Employee contends he needs and is entitled to one or two doctor visits a year to follow up on symptoms related to his work-related injury, because he continues to suffer pain and needs further prescription medications.  Employer contends Employer’s medical evaluator (EME) Timothy Borman, D.O., opined Employee suffered only a lumbar contusion and needs no further medical care or treatment for this injury.  Therefore, it contends his claim should be denied.

1) Is Employee entitled to any additional medical care or treatment for his work-related injury?

Employee contends he is entitled to additional temporary total disability (TTD) benefits from March 7, 2008, through the date of medical stability.  Employer contends EME Dr. Borman opined Employee was medically stable on August 14, 2007, and the second independent medical evaluator (SIME) Joella Beard, M.D., said Employee was medically stable by January 31, 2008, and consequently, by law, Employee is not entitled to additional TTD after the date of medical stability.

2) Is Employee entitled to any additional TTD beginning March 7, 2008?

Employee contends Employer owes interest on any additional, past-due benefits he is owed.  Employer contends it owes no past-due benefits and consequently, Employee is not entitled to interest.

3) Is Employee entitled to an award of interest?


FINDINGS OF FACT 

A review of the entire record establishes the following facts by a preponderance of the evidence:

1) On May 14, 2007, Employee, employed as an operating room assistant for Employer, slipped and fell on a wet floor, injuring his low back (Report of Occupational Injury or Illness, May 25, 2007).

2) The parties agreed Employer paid Employee TTD from May 15, 2007 through July 8, 2007, temporary partial disability (TPD) when Employee returned to light-duty work for Employer from July 9, 2007, through December 2, 2007, and TTD from December 3, 2007, through January 1, 2008 (record; see also Compensation Report, October 13, 2009).

3) On June 26, 2007, Employee’s physician Robert Valentz, M.D., prescribed continued Naprosyn, Vicodin, and Flexeril to treat Employee’s work-related lumbar pain (Dr. Valentz’ report, June 26, 2007).

4) On July 5, 2007, Robert Bosveld, another treating physician, renewed Employee’s prescription for Flexeril and Naprosyn to treat Employee’s work-related lumbar pain (Dr. Bosveld’s report, July 5, 2007).

5) On October 6, 2007, EME Thomas Williamson-Kirkland, M.D., said Employee was not yet medically stable and needed more treatment (Dr. Williamson-Kirkland’s report, October 6, 2007).

6) Employee did not physically receive the December 20, 2007, “Work Status Report” from Robert Valentz, M.D., on December 20, 2007, because he left the room to make an appointment for an epidural steroid injection and initially did not see, and was not aware of, the release to light duty from Dr. Valentz effective January 2, 2007, to full-time duty with limits of 20 pounds occasionally, 10 pounds frequently, with no “bending/squatting.”  Consequently, Employee did not return to light duty work, though released, until February 2008 (Nguyen).

7) On January 25, 2008, Dr. Borman opined the work injury was the substantial cause of Employee’s “lumbar contusion,” but after August 14, 2007, the work injury was no longer the substantial cause of Employee’s complaints, disability or need for medical treatment.  Dr. Borman opined preexisting conditions were responsible 100% for Employee’s ongoing symptoms.  In his opinion, narcotics were not reasonable or necessary treatments for his May 14, 2007 injury, and no other treatment was necessary.  In Dr. Borman’s opinion, Employee reached medical stability on August 14, 2007 (Dr. Borman’s report, January 25, 2008).  

8) Employee returned to work for Employer in February 2008, doing only light work including working in the interoffice mail section, for 4 hours per day at first, then 8 hours per day (Nguyen).

9) On February 18, 2008, Employer controverted Employee’s right to medical care after August 14, 2007, based upon Dr. Borman’s EME report (controversion, February 18, 2008).

10) On March 7, 2008, “Tammy” in Employer’s human resource section terminated Employee, because Employer could not hold open his original, “heavy” position in the operating room any longer and Employee was not able to physically perform its duties.  Tammy did not tell Employee why he could not continue working for Employer in his light-duty job (Nguyen).

11) On March 10, 2008, before the date Employer accepted from Dr. Beard as the date of medical stability, Employee filed a claim for TTD from March 7, 2008, ongoing, permanent partial impairment (PPI), medical (continuing treatment) and transportation costs, interest and an SIME.  He made no disability claim from January 2, 2008, through March 6, 2008 (claim, March 10, 2008).

12) On March 20, 2008, Dr. Valentz said Employee’s magnetic resonance imaging (MRI) scan showed annular tears consistent with his work-related injury (Dr. Valentz report, March 20, 2008).

13) On July 10, 2008, Employee saw Dr. Beard for an SIME.  Dr. Beard concluded Employee had intermittent symptoms of L5 irritability, related to “degenerative disc and annular tear,” and the fall “probably aggravated (not accelerated) the L5/S1 annular tear and it became symptomatic as a result of the claimed injury.”  She found no evidence Employee was symptomatic before the work injury, worked for years without back complaints, and thus stated his “preexisting degenerative spine condition was aggravated, not accelerated,” by the fall and it appears “the L5-S1 level became symptomatic as a result of this injury.”  Though Dr. Beard found no clear evidence the annular tears were caused by the work injury, “there was an aggravation to the L5/S1 level which is causing intermittent L5 radicular symptoms.”  She concluded the “May 14, 2007 injury probably was the substantial cause factor in aggravating the symptoms for which he sought medical treatment.”  Dr. Beard opined additional treatment in the form of non-opioid medication management and progressive activity is recommended, and since Employee reported muscle relaxants help, “this can be prescribed by his treating physicians” (Dr. Beard’s report, July 10, 2008).

14) Employee has not seen a doctor since July 2008 for his work-related injury (Nguyen).

15) Employee feels a need to see a doctor because of continuing pain but has not had the money to make an appointment; he would like to see a doctor once or twice a year for his work-related condition, and would like to obtain medication for his work-related injury (Nguyen).

16) Three doctors, Dr. Bosveld, Dr. Valentz, and Dr. Beard prescribed medication to treat the effects of Employee’s work-related injury, within two years of his May 14, 2007 injury (record).

17) Employee currently takes over-the-counter medicines like Tylenol or Aleve to address his work-related pain, but they do not relieve it (Nguyen).

18) Employee does not have a medical record stating a current need for medical care or stating he was disabled from March 7, 2008, because he has not seen a doctor since 2008 (Nguyen).

19) Robert Sullivan was assigned to evaluate Employee for vocational rehabilitation eligibility.  Mr. Sullivan wrote Employee a letter asking him to appear for a physical capacity evaluation to update his physical situation, and called on one or more occasions and left messages for Employee.  Employee understood from Mr. Sullivan’s messages he could get $5,000.00 more money if he met with Mr. Sullivan, but did not want the $5,000.00 for reasons not made clear.  Employee was either, as he testified, not told Mr. Sullivan could assist him in obtaining vocational reemployment benefits, or did not understand Mr. Sullivan’s phone messages and letters (Nguyen). 

20) English is not Employee’s first language (record).  In some contexts, Employee’s English language skills are not good (Dr. Williamson-Kirkland, October 6, 2007).

21) Employee is a credible witness (Nguyen; record).

22) Dr. Beard is an impartial, unbiased medical evaluator in this case with no interest in its outcome (record).

23) The board’s designee used “the substantial factor” rather than “the substantial cause” in a letter to Dr. Beard seeking her opinions (letter, June 20, 2008).

24) Employee’s low back pain persisted since his injury, still existed as of the hearing date, causes him difficulty going down stairs, negatively affects his family life and interferes with the activities of daily living (Nguyen).

25) Employee has chronic, debilitating low back pain, which endured for more than six months, which is of sufficient severity to significantly restrict Employee’s ability to perform the activities of daily living, the substantial cause of which is the May 14, 2007 work-related injury (Beard; record).

26) This is not a medically complex case (record).

27) The care Employee seeks, an evaluation and medication, is palliative (Nguyen).

PRINCIPLES OF LAW

Sec. 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) This chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) Worker’s compensation cases shall be decided on their merits except where otherwise provided by statute. . . .

Sec. 23.30.005.  Alaska Workers’ Compensation Board.
. . .

(h) The department shall adopt rules . . . and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible.

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).

Sec. 23.30.010.  Coverage.  Except as provided in (b) of this section, compensation or benefits are payable under this chapter for disability . . . or the need for medical treatment of an employee if the disability . . . or the employee’s need for medical treatment arose out of and in the course of the employment.  To establish a presumption under AS 23.30.120(a)(1) that the disability . . . or the need for medical treatment arose out of and in the course of the employment, the employee must establish a causal link between the employment and the disability . . . or the need for medical treatment.  A presumption may be rebutted by a demonstration of substantial evidence that the . . . disability or the need for medical treatment did not arise out of and in the course of the employment.  When determining whether or not the . . . disability or need for medical treatment arose out of and in the course of the employment, the board must evaluate the relative contribution of different causes of the disability . . . or the need for medical treatment.  Compensation or benefits under this chapter are payable for the disability . . . or the need for medical treatment if, in relation to other causes, the employment is the substantial cause of the disability. . . or need for medical treatment. . . . 

“Semantical confusion” will not prevent the board from using medical testimony to support a claim for medical benefits if the physician’s opinion is understood as conveying the opinion sought.  Williams v. State, 938 P.2d 1065, 1075 (Alaska 1997).  Legal principles applying to this case include: Wilson v. Erickson, 477 P.2d 1988 (Alaska 1970) (A preexisting disease or infirmity does not disqualify a claim under the work-connection requirement if the employment aggravated, accelerated, or combined with the disease or infirmity to produce the death or disability from which compensation is sought).  Burgess Construction Co. v. Smallwood, 623 P.2d 312 (Alaska 1981) (The question of whether employment aggravated or accelerated a preexisting disease or injury is one of fact to be determined by the board).  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528 (Alaska 1987) (To prove an aggravation or exacerbation of a preexisting condition, the claimant need only prove that “but for” the subsequent trauma the claimant would not have suffered disability at this time, or in this way, or to this degree.  In other words, to satisfy the “but for” tests, the claimant need only prove, as indicated above, the aggravation, acceleration or combination was a substantial factor (or “the substantial cause” under current law) in the resulting disability).  Hester v. State, Public Employees’ Retirement Board, 817 P.2d 472, 476 (Alaska 1991) (For the purpose of determining whether an underlying disease has been aggravated by a work injury, there is not a distinction between worsening of the underlying disease process and worsening of the symptoms).  

Sec. 23.30.095.  Medical treatments, services, and examinations.  (a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. . . .  It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require. . . . 

. . .

(o) Notwithstanding (a) of this section, an employer is not liable for palliative care after the date of medical stability unless the palliative care is reasonable and necessary (1) to enable the employee to continue in the employee’s employment at the time of treatment, (2) to enable the employee to continue to participate in an approved reemployment plan, or (3) to relieve chronic debilitating pain.  A claim for palliative care is not valid and enforceable unless it is accompanied by a certification of the attending physician that the palliative care meets the requirements of this subsection.  A claim for palliative care is subject to the requirements of (c)-(n) of this section.  If a claim for palliative care is controverted by the employer, the board may require an evaluation under (k) of this section regarding the disputed palliative care.  A claim for palliative care may be heard by the board under AS 23.30.110.

An employer shall furnish an employee injured at work any medical treatment “which the nature of the injury or process of recovery requires” within the first two years of the injury.  The medical treatment must be “reasonable and necessitated” by the work-related injury.  Thus, when the board reviews an injured employee’s claim for medical treatment made within two years of an injury that is indisputably work-related, “its review is limited to whether the treatment sought is reasonable and necessary.”  Philip Weidner & Associates v. Hibdon, 989 P.2d 727, 730 (Alaska 1999).  An injured worker is also entitled to a prospective determination of whether his injury is compensable, regardless of any pending claim for medical care or other benefits.  Summers v. Korobkin Constr., 814 P.2d 1369 (Alaska 1991).

In Hope v. Hope Community Homes, Inc., AWCB Decision No. 08-0215 (November 14, 2008), the board found both the treating physician and the SIME physician opined the work injury was a substantial factor (the test applicable to that case) in the employee’s chronic condition.  Both opined there was a physical basis for the employee’s symptoms.  Both physicians noted objective findings on physical examination.  Because the treating physician and the SIME physician both opined the work injury was a substantial factor in the employee’s chronic condition, and their opinions were credible and reliable, the board distinguished Hope from Cameron v. Wild Alaska Rivers Co., AWCB Decision No. 06-0125 (May 18, 2006), and ordered the employer to pay for the employee’s medical care, even though it was considered “palliative.”  Hope found Municipality of Anchorage v. Carter, 818 P.2d 661 (Alaska 1991) applicable. In Carter, the Court found where evidence establishes palliative care promotes the employee’s recovery from individual attacks caused by a chronic condition, such care is compensable.  Section 095 was amended in 2005 to add subsection (o), which codifies Carter’s holding in respect to “chronic debilitating pain.”  
Sec. 23.30.120.  Presumptions.  (a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that

(1) the claim comes within the provisions of this chapter; . . . .

Medical benefits including continuing care are covered by the AS 23.30.120(a) presumption of compensability.  Municipality of Anchorage v. Carter, 818 P.2d 661, 664-665 (Alaska 1991).  The presumption also applies to claims for continuing medical care for “palliative” treatment.  Adamson v. University of Alaska, 819 P.2d 886, 894 (Alaska 1991).   An employee is entitled to the presumption of compensability as to each evidentiary question.  Sokolowski v. Best Western Golden Lion, 813 P.2d 286, 292 (Alaska 1991).  
The presumption’s application involves a three-step analysis.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).  First, the employee must establish a “preliminary link” between the claim and her employment.  In less complex cases, lay evidence may be sufficiently probative to establish causation.  VECO, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  The employee need only adduce “some,” “minimal” relevant evidence (Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987)) establishing a “preliminary link” between the disability or other claim for benefits and the employment (Burgess Construction, 623 P.2d at 316) or between a work-related injury and the existence of disability (Wien Air Alaska v. Kramer, 807 P.2d 471, 473-74 (Alaska 1991)).  “The witnesses’ credibility is of no concern in this first step.  Excursion Inlet Packing Co. v. Ugale, 92 P.3d 413, 417 (Alaska 2004).
Second, once the preliminary link is established, the employer has the burden to overcome the raised presumption by coming forward with substantial evidence the injury is not work related, or the claimed benefit is somehow not compensable.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  There are two possible ways for an employer to overcome the presumption: 

(1) Produce substantial evidence providing an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or 

(2)  Directly eliminate any reasonable possibility the employment was a factor in the disability.  

Grainger v. Alaska Workers’ Comp. Bd., 805 P.2d 976, 977 (Alaska 1991).  “Substantial evidence” is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.  Miller, 577 P.2d at 1046.   Employer’s evidence is viewed in isolation, without regard to Employee’s evidence.  Id. at 1055.  Therefore, credibility questions and weight accorded Employer’s evidence is deferred until after it is decided if Employer produced a sufficient quantum of evidence to rebut the presumption Employee’s injury entitles him to medical benefits.  Norcon, Inc. v. Alaska Workers’ Compensation Board, 880 P.2d 1051, 1054 (Alaska 1994) citing Big K Grocery v. Gibson, 836 P.2d 941 (Alaska 1992).  

If Employer produces substantial evidence the injury is not work-related, or, in appropriate cases not involving “work-relatedness,” produces evidence the requested benefit is somehow not compensable, the presumption drops out, and Employee must prove all elements of his case by a preponderance of the evidence.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1381 (citing Miller v. ITT Services, 577 P 2d. 1044, 1046).  The party with the burden of proving asserted facts by a preponderance of the evidence must “induce a belief” in the fact finders’ minds the asserted facts are probably true.  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  

Board decisions must be supported by “substantial evidence,” i.e., “such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.” Miller, 577 P.2d at 1049.  The same standard is used in determining whether Employer rebutted the §120 presumption (id. at 1046).  

Sec. 23.30.122. Credibility of witnesses.  The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury’s finding in a civil action.

Sec. 23.30.155.  Payment of compensation. . . .

(p) An employer shall pay interest on compensation that is not paid when due. . . .

Sec. 23.30.395.  Definitions.  In this chapter,

. . .

(3) ‘attending physician’ means one of the following designated by the employee under AS 23.30.095(a) or (b): 

(A) a licensed medical doctor; . . .

. . .

(9) ‘chronic debilitating pain’ means pain that is of more than six months duration and that is of sufficient severity that it significantly restricts the employee’s ability to perform the activities of daily living;

. . .

(27) ‘medical stability’ means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care. . . .

. . .

(28) ‘palliative care’ means medical care or treatment rendered to reduce or moderate temporarily the intensity of pain caused by an otherwise stable medical condition, but does not include those medical services rendered to diagnose, heal, or permanently alleviate or eliminate a medical condition;
“The Workmen’s Compensation Act was enacted for the benefit of the employee.  The Industrial Accident Board is a state board created by legislative act to administer this remedial legislation, and under the act the Board’s first duty is to administer the act so as to give the employee the greatest possible protection within the purposes of the act.  Cole v. Town of Miami, 83 P.2d 997, 1000 (1938); Yurkovich v. Industrial Accident Board, 314 P.2d 866, 869-871 (1957).  Cited in Richard v. Fireman’s Fund, 384 P.2d 445 (Alaska 1963).  “If anyone deserves to be criticized for the manner in which this case was handled, it is the Board because of its failure to promptly advise the appellant on how to proceed. . . .  We hold to the view that a workmen’s compensation board or commission owes to every applicant for compensation that duty of fully advising him as to all the real facts which bear upon his condition and his right to compensation, so far as it may know them, and of instructing him on how to pursue that right under the law” (Richard).

“In Richard v. Fireman’s Fund Insurance Co. we held that the board must assist claimants by advising them of the important facts of their case and instructing them how to pursue their right to compensation.  We have not considered the extent of the board’s duty to advise claimants.”  Bohlmann v. Alaska Construction & Engineering, Inc., 205 P.3d 316 (Alaska 2009).

ANALYSIS

1) Is Employee entitled to any additional medical care or treatment for his work-related injury?

This issue contains factual questions to which the presumption of compensability applies.  In satisfying the first step of the presumption analysis, without regard to credibility, Employee testified his lumbar symptoms arose at and continued from the date of injury to the present.  He testified he had no prior, similar back symptoms.  Dr. Valentz opined Employee’s symptoms were consistent with his fall at work and Dr. Valentz and Dr. Bosveld prescribed continued medications to treat his symptoms, up to the time Employer controverted.  SIME Dr. Beard recommended prescription medications to treat Employee’s L5-S1 lumbar symptoms and said he could obtain these from his attending physician.  She also stated the May 14, 2007 work injury probably was the substantial factor in aggravating the symptoms for which Employee sought treatment.  This evidence raises the §120 presumption and causes it to attach to Employee’s claim for additional medical care.

In satisfying the presumption analysis’ second step, without regard to credibility, EME Dr. Borman opined Employee needed no further medical care or treatment in relation to his work-related injury.  This evidence rebuts the presumption of compensability; the presumption drops out; and Employee must prove all elements of his claim for additional medical care by a preponderance of the evidence.  

Employee proved his current claim for additional medical care (i.e., an evaluation and prescription for non-opioid medication) by a preponderance of the evidence; his injury remains the substantial cause of his current lumbar symptoms arising from the L5-S1 level, and his need for medical care, if any, to address those symptoms.  The medical record and Employee’s credible testimony show Employee’s low back symptoms are of more than six months duration and persisted to the hearing date.  Employee credibly testified of his low back pain duration, the effect it has on his family life and going down stairs, and adequately demonstrated his pain significantly restricts his ability to perform the activities of daily living, including going down stairs and enjoying his family.  By definition, Employee has chronic, debilitating pain in his low back and based upon Dr. Beard’s SIME report, the May 14, 2007 work injury is the substantial cause of L5-S1 pain.  Carter.  

That Dr. Beard used “the substantial factor” rather than “the substantial cause,” as incorrectly instructed in the designee’s letter is immaterial because Dr. Beard conveyed her opinion -- i.e., the work injury was the substantial cause of the symptoms coming from the L5-S1 level.  Williams.  As discussed above in the findings, incorporated here by reference, the weight of medical evidence supports a finding Employee’s work-related injury caused at least one annular tear to be aggravated enough to cause enduring, chronic symptoms.  Furthermore, the record is devoid of any medical evidence showing Employee had any similar low back symptoms prior to May 14, 2007.  If Employee returned to “base line” or “pre-injury status,” he would be pain free, as the medical evidence and his credible testimony show “pain free” was his lumbar spine’s pre-injury status.

Dr. Beard’s SIME opinion is given the greatest weight and credibility on this issue.  She said Employee’s preexisting lumbar condition at L5-S1 was aggravated by his work injury, and non-opioid medication was a recommended, appropriate treatment.  Here, she is an unbiased, impartial evaluator with no stake in this case’s outcome.  A detailed, medical record review demonstrates fairly consistent medical opinions showing Employee probably had preexisting annular tears and degenerative disc disease in the lumbar spine, but the injury aggravated at least one of these preexisting conditions, at L5-S1, to cause symptoms.  Contrary to Employer’s assertion, there is no indication in the record Employee’s L5-S1 degenerative condition “progressed,” or that progression is causing a need for treatment awarded in this decision and order.  Dr. Beard said treatment for any possible progression would not be related to his work injury, but Dr. Beard’s report also specifically referenced a work-related aggravation of L5-S1, and recommended non-opioid medication management for symptoms arising from that level.  Experience, judgment, observations, and the facts of the case, and inferences drawn from all of the above compel the conclusion the substantial cause of Employee’s continuing lumbar symptoms emanating from L5-S1, and need for non-opioid medical management of those symptoms is the May 14, 2007 work injury.  

Dr. Bosveld supported the work-relatedness of the lumbar symptoms, as did Dr. Valentz.  Dr. Williamson-Kirkland opined Employee needed additional work-related care in 2007.  Only Dr. Borman completely discounted the work injury as having any role whatsoever in ongoing symptoms.  Since Dr. Borman stands alone, his opinion is weakened and given less weight and credibility.  The medical evidence, experience, judgment, observations, and the facts of the case, including the fact a “return to baseline” in Employee’s case would mean a return to a pain free lumbar spine, which he does not have, and inferences drawn from all of the above make it unlikely none of Employee’s ongoing lumbar symptoms are caused by his work injury as Dr. Borman suggests.

It is not clear from the record why it took so long to get Employee’s case to hearing after the SIME was completed in July 2008.  However, it is clear three doctors (Bosveld, Valentz and Beard), all opined Employee needed additional medication to treat lumbar symptoms caused by his work injury, and they offered these opinions within two years of Employee’s injury.  The law says in regards to a worker’s claim for medical treatment made within two years of an indisputably work-related injury, “review is limited to whether the treatment sought is reasonable and necessary.”  Hibdon.  Employer did not dispute the work-relatedness of Employee’s injury; it disputed the reasonableness and necessity of additional treatment.  Clearly, recommendations for additional medication were made within two years of the injury, but it is now past that date.  It was about six months after Dr. Borman’s opinion that SIME Dr. Beard still recommended continued medication management.  There is no current medical information to offset Dr. Beard’s opinions, which are the most recent and are substantial evidence to support this decision.  Employee proved he needed additional, work-related medication management back in 2007 and 2008, and he needs it now, having never received it then because his case was controverted, and for some reason delayed in coming to hearing.  Even if the Hibdon rule is not applied because the treatment Employee seeks is beyond his injury’s two-year anniversary, Employee still prevails by a preponderance of the evidence, based upon the above findings and analysis.

To obtain prescription medicine, Employee must see a physician.  Employee has a pending claim for “ongoing” medical care since March 2008.  Employee is at this point entitled to an evaluation with his physician and to non-opioid prescription medication, if his doctor still feels this is appropriate.  Employee is directed to consult with his physician to see whether his doctor still thinks non-opioid medication is appropriate to treat symptoms his doctor feels are still caused by his work-related injury and if this treatment is still reasonable and necessary.  Employer is directed to pay for the evaluation.  If Employee’s physician believes medication management with non-opioid prescriptions is still caused by his work-related injury and is reasonable and necessary to treat chronic debilitating pain, prescriptions for non-opioid medication in the physician’s discretion are pre-authorized and Employer shall pay for the prescriptions.  Summers.  In short, Employee is entitled to the evaluation and medication management recommended by SIME Dr. Beard in her July 10, 2008 report.

Because this decision and order awards medical care, which is palliative and awarded after any and all currently expressed dates of medical stability, it is unnecessary for Employee as a precondition to receiving the awarded medical care to provide a “certification” from his attending physician to justify this award.  In other words, Employee has not yet made a specific workers’ compensation claim for palliative care after the date of medical stability because Employer accepted Dr. Beard’s July 10, 2008 date of medical stability, which was offered months after Employee’s March 10, 2008 claim; rather, this decision and order made factual findings and legal conclusions awarding palliative within the scope of Employee’s general claim for medical benefits.  However, if Employee’s physician believes continued evaluations for purposes of prescribing additional non-opioid medications to treat Employee’s chronic debilitating pain are recommended, Employee’s physician will need to provide the “certification” required by AS 23.30.095(o).  Employee and his physician, if necessary, are directed to contact a workers’ compensation technician for assistance or instruction in this regard. 

2) Is Employee entitled to any additional TTD beginning March 7, 2008?

This issue contains factual questions to which the presumption of compensability applies.  In satisfying the first step of the presumption analysis, without regard to credibility, Employee testified his work-related, low back symptoms continued to disable him from March 7, 2008.  This minimal evidence raises the §120 presumption and causes it to attach to the TTD claim.

In addressing the presumption analysis’ second step, without regard to credibility, EME Dr. Borman opined Employee reached a point of medical stability on August 14, 2007, at which point TTD would cease as a matter of law, if his opinion were accepted.  This is substantial evidence to rebut the presumption of compensability; the presumption drops out, and Employee must prove all elements of his claim for additional TTD by a preponderance of the evidence.  

Employee is not able to meet his burden because he has no medical evidence stating he is disabled because of his injury and stating his injury is not medically stable, both effective March 7, 2008.  He was paid TTD from May 15, 2007 through July 8, 2007, TPD from July 9, 2007 through December 2, 2007, and TTD from December 3, 2007 through January 1, 2008, based upon the SIME opinion from Dr. Beard.  He made no claim for TTD or TPD from January 2, 2008 through March 6, 2008.  To be entitled to additional TTD from March 7, 2008, Employee has to show both disability as a result of his injury and a lack of medical stability as of March 8, 2008.  Employee could not point to a medical opinion in the record stating he remained totally disabled because of his injury and was not medically stable at any time on or after March 8, 2008.  By contrast, both Dr. Borman and SIME Dr. Beard opined he was medically stable, the latter opining this occurred January 31, 2008.  Therefore Employee is not as a matter of law entitled to any additional TTD unless and until he obtains a physician’s opinion stating he is not medically stable, and is disabled because of his injury.  Such an opinion, if not accepted by Employer, may be the basis for an award of past or future TTD at a future hearing.  On the current medical record, however, Employee failed to meet his burden on this claim and his request for TTD from March 7, 2008 and continued will be denied.
3) Is Employee entitled to an award of interest?

The law requires an interest award to compensate for the time value of money.  However, this decision awards no past-due benefits to Employee.  Consequently, he is not entitled to any interest.

Lastly, Employee speaks English as a second language and though he does fairly well, at least one doctor noted some difficulties.  Employee does not appear well informed about his rights to benefits or how to obtain them.  There is a concern he did not understand the advice Mr. Sullivan was trying to give him.  There is no evidence his own physician ever provided him with a PPI rating, to which he would normally be entitled.  Accordingly, in accordance with Richard and Bohlmann, Employee is directed to contact a workers’ compensation technician for further information about his rights under the Act, and how to protect them.
CONCLUSIONS OF LAW

1) Employee is entitled to additional medical care or treatment for his work-related injury.

2) Employee is not entitled to any additional TTD beginning March 7, 2008.

3) Employee is not entitled to an award of interest.


ORDER

1) Employee’s claim for additional medical care is granted.

2) Employee is entitled to an evaluation with his physician and prescription non-opioid medication, if his doctor still feels this is still appropriate, in accordance with this decision.  
3) Employer is ordered to pay for this evaluation and any non-opioid prescription medications prescribed to address Employee’s low back symptoms from L5-S1, in accordance with this decision.  Jurisdiction is reserved over any disputes.
4) If Employee’s physician believes continued evaluations for purposes of prescribing additional non-opioid medications to treat Employee’s chronic debilitating pain are recommended, Employee’s physician will need to provide the “certification” required by AS 23.30.095(o).
5) Employee’s claim for TTD is denied.
6) Employee’s claim for interest is denied.
7) Employee is directed to contact a workers’ compensation technician for further information about his rights under the Act, and how to protect them.
Dated at Anchorage, Alaska on July 29, 2010.
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APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of BINH  NGUYEN employee / applicant v. ALASKA REGIONAL HOSPITAL, employer; ZURICH AMERICAN INSURANCE CO., insurer / defendants; Case No. 200707088; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, on 
July 29, 2010.
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