PERRY-PLAKE V. STATE OF ALASKA


ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512
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                                               Employee, 

                                               v. 

STATE OF ALASKA, DEPT. OF FISH & GAME,

                                             Self- Insured Employer,                                                                                         
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	INTERLOCUTORY 

DECISION AND ORDER

        AWCB Case No.  199721907

        AWCB Decision No.  10-0148 

         Filed with AWCB Anchorage, Alaska

         on August 31, 2010


The State of Alaska, Department of Fish and Game’s (employer) August 6, 2009 petition for a second independent medical examination (SIME), or in the alternative, to compel Linda Perry-Plake’s (employee) attendance at the stipulated SIME, was heard in Anchorage, Alaska on July 21,2010.  Employee appeared telephonically, represented herself and testified.  Assistant Attorney General Daniel Cadra appeared on behalf of the employer.  The board issued an oral order for the employee to attend a newly scheduled SIME and this decision and order memorializes that oral order.  The record closed on July 30, 2010, when the employee acknowledged receiving notice of her new SIME appointments from the board via electronic mail.

ISSUE

The employer contends the employee stipulated to an SIME and should be compelled to attend an SIME.  The employee acknowledged stipulating to an SIME; however, she asserts she missed the original SIME appointments because she did not get notice of the appointments early enough to attend.

Should the board order the employee to attend the SIME to which the parties have stipulated?

FINDINGS OF FACT

The findings here are limited to those necessary to answer the narrow question before us.  The following facts are established by a preponderance of the evidence: 

1. Employee was injured on October 2, 1997, when she slipped and fell while entering an office in Chitina while working for the employer.

2. The parties stipulated to an SIME on November 4, 2009, in a prehearing conference.  Employer prepared an SIME form which was mailed to the employee for her signature but the form was never returned to the employer or the board.
  Significant disputes exist between employee’s treating physicians and employer’s physicians.  The disputes relate to causation, continuing compensability of the cervical spine condition, continuing need for treatment of both the cervical condition and psychological issues, degree of impairment, functional capacity, and medical stability.
  

3. Employee lives in Kenny Lake, Alaska, and receives her mail at a post office box in Copper Center, Alaska.  Employee has limited opportunity to retrieve her mail due to travel associated with her employment with employer.  Employee testified she is only able to retrieve her mail once a week.  She further stated she received notice of the original SIME appointments on the day she was supposed to be in Anchorage to catch the plane to travel to California for the appointments.

4. Employee has access to electronic mail on a daily basis.
  Employer agreed to notify employee of new travel arrangements via electronic mail as well as regular mail.  The board will also notify employee of the dates of her SIME appointments via electronic mail as well as regular mail.

5. The chair of the board panel notified employee and employer of the dates of the new SIME appointments via electronic mail on July 23, 2010.
  Employee acknowledged receiving electronic mail notification on July 30, 2010.

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that 1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

AS 23.30.095.  Medical treatments, services, and examinations.  …

(k) In the event of a medical dispute regarding determinations of causation . . . or compensability between the employee’s attending physician and the employer’s independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.  A person may not seek damages from an independent medical examiner caused by the rendering of an opinion or providing testimony under this subsection, except in the event of fraud or gross incompetence.

AS 23.30.108.  Prehearings On Discovery Matters; Objections to Requests For Release of Information; Sanctions For Noncompliance…(c) At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee’s injury.  If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition, or defense…
AS 23.30.122. Credibility of Witnesses.  The board has the sole power to determine the credibility of a witness….

AS 23.30.135.  Procedure before the board.  In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

The Act and case law strongly favor development of an inclusive medical record for consideration at hearing.
  Regarding medical evaluations and discovery process generally, the Alaska Supreme Court encourages “liberal and wide-ranging discovery under the Rules of Civil Procedure.”
  If a party unreasonably refuses to provide information, AS 23.30.108(c) and AS 23.30.135 grant broad, discretionary authority to make orders assuring parties obtain the relevant evidence necessary to litigate or resolve their claims.
     

In extreme cases, where an employee willfully obstructs discovery, his or her claim may be dismissed.
  Dismissal with prejudice as a sanction for failure to comply with the discovery process is disfavored in all but the most egregious circumstances.  The board has, however, previously dismissed claims, in their entirety, when an employee repeatedly refused to sign board-ordered releases.
  Similarly, the board has dismissed claims when the employee refused to comply with the board's order to answer the employer's discovery requests and there are no extenuating circumstances to justify such failure.
  The board has dismissed an employee’s claim for an employee’s refusal to execute releases and refusal to participate in a deposition.
  In considering dismissal of claims when an employee refuses to sign board ordered releases, the board has consistently applied the guidelines of ARCP 37(b)(3), and determined the nature of the violation, the willfulness of the employee's conduct, the materiality of the information sought by the employer, the prejudice to the employer, and whether a lesser sanction would adequately protect the employer's interests or deter other discovery violations. 

8 AAC 45.050.  Pleadings…

(f)  Stipulations…  

(2) Stipulations between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing or a prehearing.

(3) Stipulations of fact or to procedures are binding upon the parties to the stipulation and have the effect of an order unless the board, for good cause, relieves a party from the terms of the stipulation… 

ANALYSIS

Stipulations carry the weight of a board order.  The parties stipulated to an SIME and neither party has asked to be relieved from that stipulation.  Employee maintains she had every intention of attending the original SIME appointments but received notice of them too late to travel to Anchorage in time to fly to California.  The board finds this assertion by employee to be credible.  Living in rural Alaska presents challenges for notice by traditional means.  In this case these challenges are compounded by the fact employee often travels for up to two weeks at a time to remote locations and, therefore, is unable to retrieve her mail for significant periods of time.  Employee does, however, have daily access to electronic mail, and, in this case, traditional means of notice by mail require supplementation with notice by electronic mail.  The board has provided notice to employee electronically and she has acknowledged receiving this notice.  

At hearing, employee was orally ordered by the board to attend the rescheduled SIME appointments and apprised her benefits may be suspended and/or forfeited, or her claim may be dismissed, if she fails to comply with this board order.  SIMEs are part of the discovery process and contribute significantly to developing a full medical record for workers’ compensation cases in Alaska.  Liberal and wide-ranging discovery is encouraged in workers’ compensation cases, and stiff penalties are provided for failure to cooperate in discovery.  AS 23.30.108 provides for sanctions against a party for failing to comply with board orders regarding discovery.  These sanctions include forfeiture of benefits and possible dismissal of claims, petitions or defenses.  The board admonished employee at hearing and reaffirms that admonishment here: failure to attend the rescheduled SIME appointments with Dr. Ling and Dr. Roth may result in suspension and possible forfeiture of her workers’ compensation benefits or dismissal of her claim.

CONCLUSIONS OF LAW
Employee shall attend the SIME appointments for which she has been provided notice by electronic mail.

ORDER

Employee is ordered to attend the rescheduled SIME appointments with Dr. Ling on September 14, 2010, and Dr. Roth on September 16, 2010, as provided in the electronic and certified mail notice provided by the board.  Employee is admonished that her benefits may be forfeited or her claim dismissed if she fails to attend these appointments.

Dated at Anchorage, Alaska on August  31, 2010.
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Linda Hutchings, Member

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.  However, the parties are advised the commission decided in Municipality of Anchorage v. McKitrick, AWCAC Decision No. 136 (June 30, 2010), it has no jurisdiction to hear appeals from interlocutory decisions and appellate review must be made to the Alaska Supreme Court.  The commission may or may not accept a petition for extraordinary review and a timely request for relief from the Court may also be required.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of LINDA PERRY-PLAKE employee / applicant; v. STATE OF ALASKA, self-insured employer / defendant; Case No 199721907; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on August 31, 2010.






____________________________








Kim Weaver, Clerk
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