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ALASKA WORKERS’ COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	JAMA M. ABDULLAH, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

WESTWARD SEAFOODS, INC.,

                                                  Employer,

                                                   and 

ACE INDEMNITY INSURANCE CO.,

                                                  Insurer,

                                                     Defendants.
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	FINAL DECISION AND ORDER

ON MODIFICATION

AWCB Case No.  200704233
AWCB Decision No.  10-0158
Filed with AWCB Anchorage, Alaska

on September  21, 2010


On September 15, 2010, Westward Seafoods’ (Employer) December 9, 2008 petition for modification of the October 30, 2008 Reemployment Benefits Administrator Designee’s (RBA-Designee) eligibility determination
 was heard in Anchorage, Alaska.  Jama Abdullah (Employee) appeared telephonically, represented himself and was the only witness for either party.  Attorney Michelle Meshke represented Employer and its carrier.  Farah Abdullahi, a Somali translator, also appeared telephonically and provided translation.  The record closed at the hearing’s conclusion on September 15, 2010.

SUMMARY OF DECISIONS

This case’s rather complicated history is summarized for context and clarity: 

Abdullah I:

On June 10, 2009, Employer’s December 9, 2008 petition for modification of the October 30, 2008 RBA-Designee’s eligibility determination and a reimbursement order for recoupment of an overpayment was heard.  On December 23, 2009, Decision and Order (D & O) 09-0203 issued (Abdullah I).  Abdullah I determined there may be a medical dispute or “gap” in the medical evidence concerning a PPI rating, and the dispute or gap would be relevant to Employer’s petition as it would affect Employee’s right to rehabilitation and reemployment benefits and Employer’s obligation to pay those benefits.  Based upon a review of the medical records and the American Medical Association (AMA) Guides to the Evaluation of Permanent Impairment, 6th Edition (Guides), Abdullah I found it was unclear whether Employer’s medical evaluator (EME) Paul Reiss, M.D., properly rated Employee with initially either 4%, or on revision, 0% PPI.  Abdullah I determined Dr. Reiss’ initial error raised concerns over either rating’s accuracy.  

Employee’s physician Jonathan Franklin, M.D., initially predicted Employee would have a ratable PPI at the time of medical stability; however, based upon his refusal to rate pursuant to the AMA Guides, he did not conduct or compute an actual, numerical rating.  At that time, however, Dr. Franklin did not expressly withdrawn his prediction Employee would suffer a ratable PPI at the time of medical stability.  Such a prediction is required to avoid a finding of ineligibility for rehabilitation benefits under AS 23.30.041(f).  Subsequently, Dr. Franklin neither agreed nor disagreed with Dr. Reiss’ revised, 0% rating and said he had “no opinion” about Employee’s PPI rating.  

Accordingly, because Employee had not had a PPI rating conducted by his physician, or by someone to whom his physician referred him, Abdullah I raised the issue of a second independent medical evaluation (SIME) pursuant to AS 23.30.095(k) on its own motion and gave the parties an opportunity to either stipulate to an SIME, or bring the issue back for decision.  Jurisdiction over Employer’s December 9, 2008 petition for modification of the RBA Designee’s October 30, 2008 eligibility determination for rehabilitation and reemployment benefits and request to recoup any PPI benefit overpayment was retained and reserved.  Following Abdullah I, Employee requested an SIME, Employer objected, and the issue was set for hearing.

Abdullah II:

On March 23, 2010, Employee’s request for an SIME was heard.  Employee testified he had documents showing a 20% PPI rating, which in light of the EME’s 0% rating would provide evidence of a medical dispute.  Employee’s documents did not readily appear in the file; consequently, the record remained open until March 30, 2010 for Employee to file and serve copies of any 20% PPI rating.  The record closed on March 30, 2010, when Employee’s opportunity to provide additional PPI rating records expired, and Abdullah v. Westward Seafoods, Inc., AWCB Decision No. 10-0069 (April 19, 2010) (Abdullah II) issued.  

Abdullah II found there were two ratings in the record, one by Dr. Reiss and one by William Thieme, M.D., and one statement of agreement with these ratings by Dr. Franklin, all of which were 0%.  Consequently, there was no longer any potential gap in the medical evidence and no medical dispute, as all three relevant physicians agreed on the 0% PPI rating.  Employee’s request for an SIME was denied and jurisdiction over Employer’s December 9, 2008 modification petition was retained and reserved.  

ISSUES

Employer contends the RBA-Designee’s eligibility determination was based upon an erroneous PPI rating, and consequently on a “mistake of fact,” because Dr. Reiss’ November 13, 2008 supplemental report opining Employee’s PPI rating is 0% was not available to the RBA-Designee, and could not have been available, when the eligibility determination was made.  Alternately, it contends the attending physician’s prediction Employee would have a ratable, work-related PPI was later withdrawn.  Therefore, Employer contends the RBA-Designee relied upon “mistaken” medical information.  Employer also contends “abuse of discretion” applies to its petition, as it asserts the RBA-Designee’s findings are not supported by the evidence, or the agency has not proceeded in the manner required by law.  Lastly, Employer contends Employee was no longer entitled to rehabilitation and reemployment benefits as of November 20, 2008, when Dr. Reiss corrected his erroneous rating.  Alternately, it contends March 16, 2010 is the latest date selectable as the date Employee was no longer entitled to rehabilitation and reemployment benefits, because on this date Dr. Franklin finally withdrew his PPI prediction and concurred with 
Dr. Reiss’ corrected, 0% rating and with Dr. Thieme’s 0% rating.  Employer seeks modification of the RBA Designee’s decision based upon AS 23.30.130(a), and asserts Employee is not entitled to rehabilitation and reemployment benefits (Employer’s Hearing Brief, September 10, 2010).

Employee contends his attending physician, Dr. Franklin, provided a letter he asserts is “false” in respect to a proper PPI rating.  He also contends he should still be found eligible for rehabilitation and reemployment benefits, as his symptoms continue to worsen and he is not able to work (Abdullah).

1) Shall the October 30, 2008 RBA-Designee’s eligibility determination be modified and Employee’s entitlement to rehabilitation and reemployment benefits be terminated?

2) If so, on what date was Employee no longer entitled to rehabilitation and reemployment benefits?

FINDINGS OF FACT

A review of the entire record establishes the following facts by a preponderance of the evidence:

1) On January 22, 2007, while working for Employer, Employee slipped on snow covered stairs, hit a handrail and injured his right shoulder (Report of Occupational Injury and Illness, February 16, 2007).

2) On August 23, 2007, when Employee had still not improved, Dr. Reiss performed an EME (EME Report, August 23, 2007).

3) Dr. Reiss recommended arthroscopic evaluation of the shoulder, indicating the work injury was the substantial cause of Employee’s need for medical care (id. at 6-8).

4) Employee was not medically stable until after his shoulder surgery (id. at 9)

5) In September 2007, Dr. Franklin performed arthroscopic surgery; the postoperative diagnosis was right shoulder impingement with superior labral tear; a rotator cuff tear was not found (Operative Report, Dr. Franklin, September 14, 2007).

6) On April 1, 2008, the case manager wrote Dr. Franklin asking him to comment on Employee’s ability to perform the requirements of an attached job description, asked if he was released to work and if he was medically stable.  The request did not ask Dr. Franklin about any PPI but noted an “IME is pending for a rating examination” and he would be provided a copy (letter, Donna DeBoard, April 1, 2008).

7) On April 29, 2008, Dr. Reiss performed another EME, and diagnosed: (1) “contusion right shoulder,” injury related, (2) degenerative arthritis in the acromioclavicular joint, unrelated to the injury, and (3) “impingement syndrome” also injury related.  He found Employee medically stable and using the AMA Guides, gave Employee a 4% “upper extremity” impairment rating, relying upon “the shoulder regional grid, diagnosis of tendonitis,” noting a “class 1 modified to a B,” which he said equals a 4% impairment “according to Table 15-10 on page 410” (EME Report, Dr. Reiss, April 29, 2008).

8) On April 29, 2008, Employee became medically stable (id.).

9) As of April 30, 2008, Employer was paying Employee §041(k) compensation (Compensation Report, January 7, 2009).

10) On May 20, 2008, despite his unwillingness to rate impairment, Dr. Franklin predicted Employee would have a PPI rating at the time of medical stability (signature page, Frontier Case Management, May 20, 2009; see also Dr. Franklin’s Reply to Rehabilitation Specialist’s Inquiry, May 14, 2008; State of Washington -- Department of Labor & Industries Claims Section Form, Dr. Franklin, May 22, 2008; see also similar forms, July 3, 2009, October 23, 2008).

11) On July 8, 2008, Employer wrote Dr. Franklin regarding Dr. Reiss’ April 29, 2008 EME report to note Dr. Reiss’ finding Employee reached medical stability, required no further medical care and rated Employee at “4% whole person impairment.”  Dr. Franklin concurred with Dr. Reiss’ findings and recommendations in their entirety (reply, Dr. Franklin, to letter from Lori McEahern, July 17, 2008).

12) On October 30, 2008, the RBA-Designee found Employee eligible for vocational reemployment benefits.  This finding was based in part upon the RBA-Designee’s finding at “the time of medical stability a permanent impairment is predicted/was given” (Reemployment Benefits Eligibility Determination, RBA-Designee Deborah Torgerson, October 30, 2008).

13) Employer did not appeal the RBA-Designee’s October 30, 2008 decision (record).

14) In a November 10, 2008 letter to its EME physician, Employer reviewed the report, reviewed how a shoulder PPI rating should be performed, and requested clarification from Dr. Reiss of his PPI rating (letter, November 10, 2008).

15) In a November 13, 2008 supplemental report, Dr. Reiss provided clarification.  He again diagnosed: (1) contusion, right shoulder, related; (2) degenerative arthritis, acromioclavicular joint, preexisting, unrelated and not “lit up”; and (3) impingement syndrome, related to the injury, fixed and stable.  However, later in the report, Dr. Reiss stated Employee “has a diagnosis of tendinitis,” which he said “can be described under contusion of the right shoulder with subsequent impingement.”  Dr. Reiss then stated Employee is best described as Class 0 without significant objective abnormal findings (EME Supplemental Report, Dr. Reiss, November 13, 2008; Affidavit of Michelle Meshke, December 9, 2008).  

16) According to Employer, Dr. Reiss’ April 29, 2008 report referenced Table 15 – 10 on page 412 of the AMA Guides, 6th Edition; it was based upon this table Dr. Reiss provided a 4% PPI rating.  Employer alleged this was an error on Dr. Reiss’ part, and the 4% PPI rating was erroneously based upon a “sample” table, which merely explains the methodology for determining the grade in an impairment class and is not specific to any region.  According to Employer, Dr. Reiss should have used the shoulder regional grid beginning on page 40, and a tendinitis diagnosis is found on page 402 (Employer’s Abdullah I hearing arguments).  

17) In his November 13, 2008 letter, Dr. Reiss agreed with Employer’s position, apologized for his error, and given the “class” in which he placed Employee, provided a new PPI rating of “0%” since Class 0 provides for no impairment rating (EME Supplemental Report, Dr. Reiss, November 13, 2008; Affidavit of Michelle Meshke, December 9, 2008; see also AMA Guides, 6th Edition, Table 15-5, page 402). 

18) On December 10, 2008, Employer filed a petition seeking modification of the RBA-Designee’s October 30, 2008 decision finding Employee eligible for rehabilitation and reemployment benefits (Petition, December 9, 2008).

19) Employer’s December 9, 2008 petition seeking modification under AS 23.30.130 was filed within one year of Employer’s payment of benefits under AS 23.30.041(k) (Compensation Report, January 7, 2009; see also Petition, December 9, 2008).

20) On January 20, 2009, Employer wrote Dr. Franklin seeking his opinion of Employee’s PPI rating, given Dr. Reiss’ new report.  Employer indicated Dr. Franklin had previously agreed with Dr. Reiss’ “4% whole person impairment rating” but Dr. Reiss had erred.  Employer gave several choices to which Dr. Franklin could ascribe his opinion.  Dr. Franklin stated he does not conduct rating examinations, never rated Employee, and said “I do not express an opinion as to Mr. Abdullah’s permanent impairment rating” (Dr. Franklin’s Reply to Employer’s January 20, 2009 Inquiries, January 22, 2009).

21) On January 6, 2010, Employer asked Dr. Franklin to refer Employee to a physician who would perform a PPI rating (letter, January 6, 2010).

22) Dr. Franklin referred Employee to Dr. Thieme (id.; see hand-written notation).

23) On February 1, 2010, Dr. Thieme reported his examination of Employee’s right shoulder, opined he was medically stable, no further treatment was necessary, and “there is no objective evidence of any permanent impairment of the right upper extremity as a consequence of the work-related injury.”  Dr. Thieme’s report contains a heading “Independent Orthopedic Examinations,” and is specifically addressed to Employer’s counsel (Dr. Thieme’s report, February 1, 2010). 

24) On March 4, 2010, Employer sent Dr. Reiss’ two prior EME reports and Dr. Thieme’s PPI rating report to Dr. Franklin for review and comment (letter, March 4, 2010).  

25) On March 16, 2010, Dr. Franklin checked two “yes” boxes, which asked if he withdrew his previous prediction Employee would have a ratable PPI upon medical stability, and if he deferred to Dr. Thieme’s PPI rating (id.; signed and dated March 16, 2010).

26) At hearing on March 23, 2010, Employee testified his records indicated a 20% PPI rating, and said he would file and serve these documents by March 30, 2010 (Abdullah).

27) At hearing on March 23, 2010, Employee testified he still has shoulder pain, swelling, needs medical care and wanted an SIME (id.).

28) The hearing record remained open until March 30, 2010, for Employee to file and serve any additional documents showing a 20% PPI rating (record).

29) The hearing record contains no 20% PPI rating and reflects no additional PPI rating reports filed by Employee since March 23, 2010 (record). 

30) At hearing on September 15, 2010, Employee did not provide any additional evidence of a PPI rating in excess of 0% (Abdullah).

31) At hearing on September 15, 2010, Employee testified his “hand” was getting worse (Abdullah).

32) There is no current medical record of any PPI rating in excess of 0% in Employee’s agency record (record).

33) English is not Employee’s native language, his English skills are not good, and his understanding is sometimes questionable (record).

PRINCIPLES OF LAW

AS 01.10.040.  Words and phrases; meaning of ‘including.’  (a) Words and phrases shall be construed according to the rules of grammar and according to their common and approved usage.  Technical words and phrases and those which have acquired a peculiar and appropriate meaning, whether by legislative definition or otherwise, shall be construed according to the peculiar and appropriate meaning.

(b) When the words ‘includes’ or ‘including’ are used in a law, they shall be construed as though followed by the phrase ‘but not limited to.’
AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) This chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) Worker’s compensation cases shall be decided on their merits except where otherwise provided by statute. . . .

“We hold to the view that a workmen’s compensation board or commission owes to every applicant for compensation that duty of fully advising him as to all the real facts which bear upon his condition and his right to compensation, so far as it may know them, and of instructing him on how to pursue that right under the law.”  Richard v. Fireman’s Fund Insurance Co., 384 P.2d 445, 449 (Alaska 1963); citing Cole v. Town of Miami, 52 Ariz. 488, 83 P.2d 997. 1000 (1938); see also Yurkovich v. Industrial Accident Bd., 132 Mont. 77, 314 P.2d 866, 869-871 (1957), in which the court declared: 

The Workmen’s Compensation Act was enacted for the benefit of the employee. The Industrial Accident Board is a state board created by legislative act to administer this remedial legislation, and under the act the Board’s first duty is to administer the act so as to give the employee the greatest possible protection within the purposes of the act.  Compare Miller v. Aetna Life Ins. Co., 101 Mont. 212, 220, 53 P.2d 704. . . .

In Bohlmann v. Alaska Construction & Engineering, 205 P.2d 316 (Alaska 2009), the court addressed this same issue and said:

A central issue inherent to Bohlmann’s appeal is the extent to which the board must inform a pro se claimant of the steps he must follow to preserve his 
claim. . . . .


In Richard v. Fireman’s Fund Insurance Co. we held that the board must assist claimants by advising them of the important facts of their case and instructing them how to pursue their right to compensation.  We have not considered the extent of the board’s duty to advise claimants. The appeals commission emphasized that division staff have a duty to be impartial and stated that ‘[a]cting on behalf of one party against another or pursuing a claim on behalf of one party in a matter before the board would violate the duty of the adjudicators’. . . . 

But we do not need to consider the full extent of the duty here. . . .   Alternatively, the designee or the board should at least have told Bohlmann specifically how to determine whether, as AC & E asserted, the deadline had already run and how to determine the actual deadline.  This minimal information would have made it clear to the claimant both the correct deadline and that he still had more than two weeks in which to submit the required affidavit. . . . 


. . . the prehearing officer should have told Bohlmann in more than general terms how he might still preserve the claim, or at least specifically how Bohlmann could determine whether AC & E was correct in contending that the claim was already barred.  This requirement is similar to our holdings about the duty a court owes to a pro se litigant (footnote omitted).

We have held that a trial court has a duty to inform a pro se litigant of the ‘necessity of opposing a summary judgment motion with affidavits or by amending the complaint’ (footnote omitted).  We likewise have held that a trial court must tell a pro se litigant that he needs an expert affidavit in a medical malpractice case (footnote omitted) and must inform him of deficiencies in his appellate paperwork, giving him an opportunity to correct them (footnote omitted).  When a pro se litigant alerted a trial court that the opposing party had not complied with her discovery requests, we held that the court should have informed her of the basic steps she could take, including the option of filing a motion to compel discovery (footnote omitted).  In evaluating the accuracy of notice of procedural rights by an opposing party, we have noted that pro se litigants are not always able to distinguish between ‘what is indeed correct and what is merely wishful advocacy dressed in robes of certitude’ (footnote omitted).  The board, as an adjudicative body with a duty to assist claimants, has a duty similar to that of courts to assist unrepresented litigants.

Here, the board at a minimum should have informed Bohlmann how to preserve his claim. . . .  Its failure to recognize that it had to do so in this case was an abuse of discretion [footnote omitted].  Its failure to do so is inconsistent with the appeals commission’s conclusion that division staff did all that Richard required.

Correcting AC & E’s misstatement or telling Bohlmann the actual date by which he needed to file an affidavit of readiness for hearing to preserve his claim would not have been advocacy for one party or the other (footnote omitted). . . . 

AS 23.30.005.  Alaska Workers’ Compensation Board.
. . .

(h) The department shall adopt rules . . . and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible.

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).

AS 23.30.041.  Rehabilitation and reemployment of injured workers. . . . 

. . .

(d) Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings.  The administrator may grant up to an additional 30 days for performance of the eligibility evaluation upon notification of unusual and extenuating circumstances and the rehabilitation specialist’s request.  Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee’s eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110.  The hearing shall be held within 30 days after it is requested.  The board shall uphold the decision of the administrator except for abuse of discretion on the administrator’s part. 
. . .

(f) An employee is not eligible for reemployment benefits if

. . .


(4) at the time of medical stability, no permanent impairment is identified or expected.

In Rydwell v. Anchorage School District, 864 P.2d 526 (Alaska 1993), the Alaska Supreme Court stated:

Two provisions of AS 23.30.041 govern the type of injury necessary for an employee to be eligible for reemployment benefits. . . .  Second, an employee is not eligible for benefits if ‘at the time of medical stability no permanent impairment is identified or expected.’  AS 23.30.041(f)(3).  This second requirement is at issue here, where a measurable physical impairment exists but translates into a zero permanent impairment rating under the AMA Guides. . . .

. . .

We are . . . persuaded that the term ‘permanent impairment’ means the same thing in AS 23.30.041 as it does in AS 23.30.190.  The term was newly introduced to the workers’ compensation statutes by the 1988 legislature. . . .  Section 34 of Chapter 79 became AS 23.30.190 and Section 10 became AS 23.30.041. Those are the only sections which employ the term ‘permanent impairment’ in the workers’ compensation statutes.  It is most logical that the legislature intended the term to mean the same thing in both sections in which the term is used. Indeed, if ‘permanent impairment’ as used in Section 10 of Chapter 79 of the 1988 session laws was not intended to mean the same thing as ‘permanent impairment’ in Section 34 where the term is defined, one would expect to find a separate definition in Section 10.

In support of this interpretation we find persuasive the District’s argument analyzing the interaction of the vocational rehabilitation provisions with the provisions for disability compensation.  The legislature intended that employees have an income source during the time that vocational rehabilitation keeps them out of the job market.  See Sectional Analysis of Workers’ Compensation Task Force SB 322 and HB 352, at 4 (1988).  Part of this supplemental income is in the form of PPI compensation:

If an employee reaches medical stability before completion of the plan, temporary total disability benefits shall cease and permanent impairment benefits shall then be paid at the employee’s temporary total disability rate.  If the employee’s permanent impairment benefits are exhausted before the completion or termination of the reemployment plan, the employer shall provide wages equal to 60 percent of the employee’s spendable weekly wages but not to exceed $525, until the completion or termination of the plan.


AS 23.30.041(k).  Accordingly, AS 23.30.190 recognizes that PPI benefits are payable as part of vocational rehabilitation, and distinguishes the payment scheme in AS 23.30.041 from the lump-sum payment allowed otherwise.  See AS 23.30.190(a).

The District argues that the close tie between vocational rehabilitation and PPI compensation indicates that eligibility for PPI benefits is a prerequisite for obtaining reemployment benefits.  If Rydwell, who presumably is ineligible for PPI benefits under AS 23.30.190, may nonetheless receive reemployment benefits, then she will have no income during the period of her vocational rehabilitation, because she has reached medical stability and therefore can no longer receive benefits for temporary total disability.  See AS 23.30.041(k).  Reading AS 23.30.190(b) to control the evaluation of permanent impairment under AS 23.30.041(f)(3) carries out the legislature’s intent that employees must have a supplemental income source during the rehabilitation process.

Such a reading also meshes well with the literal language of AS 23.30.041(k), which provides a fall-back source of income if the employee’s PPI benefits ‘are exhausted before the completion or termination of the reemployment plan.’  This language clearly presumes that the employee has been eligible for PPI compensation, and it does not contemplate a situation in which there are no PPI benefits to exhaust.  This argument indicates that the legislature did not intend that one who does not qualify for PPI benefits would be eligible for vocational rehabilitation.

To support its contention that AS 23.30.190(b) controls determinations under AS 23.30.041, the District also looks to broader legislative motives for the 1988 revisions:

It is the intent of the legislature that AS 23.30 be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of AS 23.30.


Ch. 79, § 1(a), SLA 1988 (emphasis in original).  The District views the provisions requiring objective bases for claims, see AS 23.30.041(e), (p)(4), .190(b), as one means by which the legislature sought to reduce baseless claims and thus lower costs.  We agree that the legislature’s concerns with objective diagnoses and reducing costs to employers are instructive in this case.  These concerns provide a logical explanation for a statutory scheme which sets rather stringent bright-line measures.

In this case, no impairment was found under the AMA ratings, yet the employee’s doctors concluded that she could not meet the physical demands of her job.  To find for the employee would create a gray area of ‘permanent impairment’ for purposes of AS 23.30.041(f)(3), which could be satisfied by an impairment registering zero on the AMA Guides scale.  Such a holding would greatly reduce the predictability, objectivity, and cost-reduction which the legislature imbedded within AS 23.30.190 by incorporating the AMA Guides test for impairment, and thus seems counter to legislative intent.

Finally, reading AS 23.30.190(b) to control permanent impairment evaluations under AS 23.30.041(f)(3) gives full meaning to the latter provision.  If, as the Board held, the permanent impairment requirement were satisfiable through a mere showing of ‘some objectively measurable physical or mental impairment,’ made without reference to the AMA Guides, then the permanent impairment analysis under AS 23.30.041(f)(3) would be essentially identical to the physical capacities analysis under AS 23.30.041(e).  The only difference between the two analyses would be that one is conducted before an employee reached medical stability and the other is conducted after medical stability occurred.  We recognize a presumption that the legislature intended every word, sentence, or provision of a statute to have some purpose, force, and effect, and that no words or provisions are superfluous. Alaska Transp. Comm’n v. AIRPAC, Inc., 685 P.2d 1248, 1253 (Alaska 1984).  Incorporating AS 23.30.190(b) into AS 23.30.041(f)(3) satisfies this basic principle of statutory interpretation by preventing redundancy.


Following this reasoning, Rydwell said:

To summarize, under the most appropriate reading of AS 23.30.041, an employee must satisfy two tests in order to be eligible for reemployment benefits.  First, before the employee has reached medical stability, a physician must predict that the employee’s physical capacities will not be sufficient for the physical demands of her original job.  AS 23.30.041(e).  This test allows an employee to start vocational rehabilitation before she reaches medical stability, and serves the legislature’s goal of encouraging early rehabilitation intervention.  Second, once the employee has reached medical stability, she must have a permanent impairment, calculated pursuant to AS 23.30.190(b)’s provisions for use of the AMA Guides. See AS 23.30.041(f)(3).
Rydwell concluded the claimant was not eligible for reemployment benefits because she received a 0% PPI rating (id. at 531).  In respect to benefits to which an injured worker might be entitled while in the “reemployment process,” after his PPI is exhausted, the court in Carter v. B & B Construction, Inc., 199 P.3d 1150, 1160 (Alaska 2008) said:

When an employee exhausts PPI benefits before completion or termination of the reemployment process, AS 23.30.041(k) ‘provides a fall-back source of income.’  Given this purpose, we think that the legislature did not intend that there should be a gap between the expiration of PPI benefits and the commencement of reemployment benefits for employees who are vigorously pursuing eligibility evaluations before their PPI benefits expire.  We therefore conclude that the reemployment process begins when the employee begins his active pursuit of reemployment benefits (citations omitted).

Because Carter began to actively pursue reemployment benefits on April 27, 1993 when he requested an eligibility evaluation, and because he continued to actively pursue those benefits by petitioning the board for review of the division’s May 4, 1993 ‘decision,’ by petitioning the board for a rehearing, and by appealing to the superior court, we conclude that the board did not err in awarding him reemployment benefits, beginning when his PPI payment was exhausted on July 14, 1994, for the statutory maximum period that a reemployment plan can last --two years.
AS 23.30.110.  Procedure on claims.  (a) . . . the board may hear and determine all questions in respect to the claim. . . .

AS 23.30.130.  Modification of awards.  (a)  Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in residence, or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure prescribed in respect of claims in AS 23.30.110.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reins​tat​es, increases or decreases the compensation, or award compensation.

The Alaska Supreme Court discussed AS 23.30.130(a) in Interior Paint Company v. Rodgers, 522 P.2d 161, 168 (Alaska 1974), quoting from O’Keeffe v. Aerojet-General Shipyards, Inc., 404 U.S. 254, 256 (1971):

The plain import of this amendment [adding ‘mistake in a determination of fact’ as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted.

In regard to the PPI and rehabilitation and reemployment issues, the court in Griffiths v. Andy’s Body & Frame, Inc., 165 P.3d 619 (Alaska 2007) stated:

Alaska Statute 23.30.130(a) allows the workers’ compensation board to modify a previous decision based on changed conditions or a mistake of a fact.  The board may modify the prior decision on its own initiative or upon application by an interested party so long as the board’s review process begins within one year of the last payment of compensation or the rejection of the claim.

In Hodges v. Alaska Constructors, 957 P2d 957 (Alaska 1998), the Alaska Supreme Court held a petition for modification under AS 23.30.130(a) is timely, and the board may consider modification, if the petitioner files the request within one year of the last payment of compensation, or of the filing of the challenged decision and order.  

The board applies AS 23.30.130 to changes in condition affecting reemployment benefits and vocational status.  In Imhof v. Eagle River Refuse, AWCB Decision No. 94-0330 (December 29, 1994), the RBA found the employee eligible for rehabilitation and reemployment benefits.  When physical therapy improved the employee’s physical capacities, to the extent he could return to appropriate employment, the employer filed a petition for modification under AS 23.30.130 within one year of the last date it had paid benefits under AS 23.30.041(k).  The employee argued §130 did not apply to RBA determinations, but the board held:

We agree with Employee that under AS 23.30.041(d) the RBA’s determination is final unless our review is requested within 10 days of the RBA’s decision.  There is no statutory authority in AS 23.30.041 for either the RBA or us to review a determination when more than 10 days have passed since the decision. . . .

. . .

We find that under subsection 130(a) we may review any aspect of a case if the statutorily listed conditions exist.  We find Petitioners’ request for modification qualifies as an application.  8 AAC 45.050(b)(2).  We find Petitioners alleged a change of conditions.  Employee does not dispute that his condition changed.  Employee’s attending physician determined he could return to one of his previous jobs after a period of physical therapy.  Employee then consulted Dr. Gieringer who concluded Employee could return to his job at the time of injury without further medical treatment.

Employee’s claim has not been rejected.  Therefore, our authority to review his case is limited in time to ‘before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.220, or 23.30.215. . . .

We reject Employee’s contention that because benefits under AS 23.30.041 are not specifically listed in AS 23.30.130 (a), we cannot consider modification.  We find that as long as Employer paid Employee under one of the categories of benefits listed in subsection 130(a) within one year of the modification request, we may issue a new order which ‘terminates [or] continues . . . the compensation.’
Under AS 23.30.265 (8) the term ‘compensation’ is defined as ‘the money allowance payable to an employee as provided for in this chapter . . .’  We find benefits under AS 23.30.041, particularly benefits under AS 23.30.041(k), to be ‘the money allowance payable to an employee.’
We find it is appropriate that an injured workers’ entitlement to benefits under subsection 41 be reviewable by us, since there is no authority for the RBA to review the determination.  Under AS 23.30.041(e) an employee is eligible for benefits if ‘a physician predicts that the employee will have permanent physical capacities that are less than the physical demands of the employee’s job. . . .  Because reemployment benefits are intended to begin soon after injury and provide a speedy remedy, an injured worker is eligible for benefits under subsection 41(e) merely upon a prediction of the physical limitations expected from the injury.  However under AS 23.30.041(f) an employee is not eligible for reemployment benefits if ‘at the time of medical stability no permanent impairment is identified or expected.’  Medical stability may not be reached within 10 days of the RBA’s determination.  We must read each part of a statute with every other part so as to create a harmonious whole (citation omitted).  To give effect to each subsection of AS 23.30.041 and make a harmonious whole, we must exercise our authority granted in subsection 130(a) and review a case if there is evidence to support an allegation that an employee’s entitlement to reemployment benefits has ceased under subsection 41(f).

Petitioners filed their request for modification on June 3, 1994.  We find Petitioners last paid benefits under AS 23.30.190 on June 4, 1993.  We find their modification request was filed within one year of the last payment of a benefit specifically listed in subsection 130(a).  Accordingly, because their request was timely, we will consider whether there has been a change in Employee’s condition which justifies modifying his entitlement to benefits under AS 23.30.041.

. . .

We find Employee’s condition has changed since the RBA’s initial determination under subsection 41(e) that he was entitled to reemployment benefits.  We find this change in conditions gives us the authority under subsection 130(a) to review Employee’s case.  We find under AS 23.30.041(f) he is no longer entitled to reemployment benefits.  Because this is not a situation requiring the RBA’s particular expertise, we will grant Petitioners’ request rather than remand this to the RBA for his review.  We will enter an order terminating Employee’s entitlement to benefits under AS 23.30.041 (footnotes omitted).

See also, Philley v. AIS, Inc., AWCB Decision No. 03-0228 (September 19, 2003).   In Wickett v. Arctic Slope Consulting Group, AWCB Decision No. 02-0057, at 6 (April 3, 2003),  the employee’s attending physician first opined the employee would have a ratable PPI for his knee injury, which lead to a finding of eligibility under AS 23.30.041.  His physician later decided the work-related PPI was 0%.  In this instance the board said:

The Board concludes that, since the employee here has no PPI as a result of his 1999 injury, he is no longer eligible for reemployment benefits.

. . .

The employer’s request for modification is granted based upon a change in the employee’s condition.  The employee’s entitlement to benefits under AS 23.30.041 is terminated as of the day of this decision and order.

AS 23.30.135.  Procedure before the board. (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.180.  Permanent total disability.  (a) In case of total disability adjudged to be permanent 80 percent of the injured employee’s spendable weekly wages shall be paid to the employee during the continuance of the total disability.  If a permanent partial disability award has been made before a permanent total disability determination, permanent total disability benefits must be reduced by the amount of the permanent partial disability award, adjusted for inflation, in a manner determined by the board.  Loss of both hands, or both arms, or both feet, or both legs, or both eyes, or of any two of them, in the absence of conclusive proof to the contrary, constitutes permanent total disability.  In all other cases permanent total disability is determined in accordance with the facts.  In making this determination the market for the employee’s services shall be

(1) area of residence; 

(2) area of last employment; 

(3) the state of residence; and 

(4) the State of Alaska. 

(b) Failure to achieve remunerative employability as defined in AS 23.30.041(r) does not, by itself, constitute permanent total disability.

In Leigh v. Seekins Ford, 136 P.3d 214, 217, the Alaska Supreme Court explained how an injured worker, not altogether unable to work, may be eligible for permanent total disability (PTD) benefits:

In defining permanent total disability, Alaska has adopted the ‘odd-lot’ doctrine, which states that ‘total disability may be found in the case of workers who, while not altogether incapacitated for work, are so handicapped that they will not be employed regularly in any well-known branch of the labor market’ (footnote omitted).  Leigh contends that he established ‘alternative’ presumptions of ‘odd-lot’ status by demonstrating that he suffered from ‘continuous, severe and debilitating pain (footnote omitted) and that any search for employment would be futile (footnote omitted). . . .

In Rydwell, 864 P.2d 526, at 531, the Alaska Supreme Court explained how a person who may not be entitled to rehabilitation and reemployment benefits under AS 23.30.041, might otherwise qualify for PTD under AS 23.30.180:

The dissent argues that our decision that Rydwell is ineligible for reemployment benefits despite her inability to return to her pre-injury job is ‘anomalous.’  Dissent at 532.  This argument fails to consider that an employee in Rydwell’s situation is not necessarily ineligible for a permanent total disability rating under AS 23.30.180.  Disability ratings, as distinct from ratings based on the recently introduced concept of permanent impairment, are based on the worker’s loss of earning capacity and are not measured by any particular degree of medical impairment.  See, e.g., Olson v. AIC/Martin J.V., 818 P.2d 669, 673 (Alaska 1991); Vetter v. Alaska Workmen’s Compensation Board, 524 P.2d 264, 266 (Alaska 1974).  The dissent overlooks this critical distinction in citing the introductory materials to the AMA Guides.  Dissent at 532.  The quoted material cautions against a ‘‘one-to-one’ translation of impairment to disability.’  Dissent at 532.  Alaska’s statutory scheme does not use the AMA Guides to determine disability, which requires a discretionary analysis considering incapacity in relation to employment potential.  Alaska Statute 23.30.190 does, however, utilize the AMA Guides to provide a predictable standard for impairment, which measures the employee’s absolute physical capacity.  The impairment determination need not be made unless the Board fails to find a permanent total disability (footnote omitted).  See AS 23.30.190(a) (permanent impairment determination made ‘[i]n case of impairment partial in character but permanent in quality, and not resulting in permanent total disability’) (emphasis in original).
AS 23.30.190.  Compensation for permanent partial impairment; rating guides. (a) In case of impairment partial in character but permanent in quality . . . the compensation is $177,000 multiplied by the employee’s percentage of permanent impairment of the whole person.  The percentage of permanent impairment of the whole person is the percentage of impairment the particular body part, system, or function converted to the percentage of impairment of the whole person as provided under (b) of this section.  The compensation is payable in a single lump sum, except as otherwise provided in AS 23.30.041. . . .

(b) All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment. . . . .

A PPI rating is generally provided by a “physician,” and must be performed in conformance with a medical treatise, the American Medical Association Guides to the Evaluation of Permanent Impairment (Guides).  The Alaska Supreme Court accepted the board’s advice to a claimant stating there “is certainly no prohibition barring the employee to seek a referral from an attending physician to a physician who may provide a rating with a different result than that of” an EME physician.  Griffiths v. Andy’s Body & Frame, 165 P.3d 619, 621 (Alaska 2007).  The Griffiths board had held the employee was free to seek a rating from his own treating physician and could move to modify a Board ruling denying him benefits based upon a 0% rating attributed to an EME opinion (id. at 624).

8 AAC 45.150.  Rehearings and modifications of board orders.  (a)  The board will, at its discretion, grant a rehearing to consider modification of an award only upon the grounds stated in AS 23.30.130.

. . .

(d)
A petition for rehearing or modification based on an alleged mistake of fact by the board must set out specifically and in detail. . . .


(2) the facts alleged to be erroneous, the evidence in support of the allegations of mistake, and, if the party has newly discovered evidence, an affidavit from the party or the party’s representative stating the reason why, with due diligence, the newly discovered evidence supporting the allegation could not have been discovered and produced at the time of the hearing. . . .  

(e)
A bare allegation of change of condition or mistake of fact without specification of details sufficient to permit the board to identify the facts challenged will not support a request for a rehearing or modification.

ANALYSIS

1) Shall the October 30, 2008 RBA-Designee’s eligibility determination be modified and Employee’s entitlement to rehabilitation and reemployment benefits be terminated?

Employer never appealed the October 30, 2008 RBA-Designee’s eligibility determination, pursuant to AS 23.30.041(d).  Employer eventually filed its December 10, 2008 petition seeking modification of Employee’s eligibility status, pursuant to AS 23.30.130.  Nonetheless, Employer argued “abuse of discretion” applies somehow to this petition; Employer’s argument in this respect is unclear.  The record reflects no basis for a reversal of the RBA-Designee’s decision under 
AS 23.30.041(d), because the record shows at the time the designee made her decision, there was a prediction from Dr. Franklin of a likely PPI rating, and Dr. Reiss provided an actual PPI rating.  Thus, the RBA-Designee’s decision was not an abuse of discretion and was supported by substantial evidence at the time it was made.  Furthermore, since Employer did not appeal the RBA-Designee’s decision, Employer cannot and does not base its petition on AS 23.30.041(d), and the matter may not be decided based upon that statute.

Employer instead seeks modification of Employee’s eligibility based upon a mistake of fact or a changed circumstance, pursuant to AS 23.30.130.  Specifically, Employer argues the original PPI prediction and rating opinions were withdrawn and revised, respectively, and there is no longer either a prediction of a PPI rating or a PPI rating above 0%.  Section 130 has for many years been applied to RBA decisions concerning eligibility, since there is no authority in the law for the RBA to modify its own decision in the event of a changed condition, or a factual mistake, after 10 days following the RBA’s determination.  Imhof.  In this case, Employer filed its petition seeking modification of the RBA-Designee’s decision within one year of the date it last paid Employee benefits under AS 23.30.041.  Consequently its petition was timely (id.).  Given the fact both rating physicians in this case, including one to which Employee’s physician referred him, opined Employee has no ratable PPI as a result of his work-related injury, the facts have changed since the RBA-Designee found him entitled to rehabilitation and reemployment benefits and he is by law no longer entitled to these benefits.  Because this issue does not require the RBA-Designee’s expertise, it need not be remanded to the RBA-Designee for further action.  Employer’s petition will be granted and Employee’s entitlement to rehabilitation and reemployment benefits will be terminated.

2) If so, on what date was Employee no longer entitled to rehabilitation and reemployment benefits?

Wickett, which Employer cites as support for its position, ordered the employee’s benefits were terminated effective the date Wickett was issued.  Wickett contains no analysis for such an order.  In the instant case, the record shows all evidence supporting the RBA-Designee’s determination changed as of March 16, 2010, when Dr. Franklin agreed with Dr. Reiss’ revised 0% PPI rating and Dr. Thieme’s 0% PPI rating.  On that date, there was no longer any medical evidence satisfying the requirement for eligibility in AS 23.30.041(f)(4).  There was no longer a prediction of a PPI rating upon medical stability, medical stability had come, there were two, 0% PPI ratings, one of which was completed by a physician to whom Employee’s physician referred him and Employee’s physician deferred to that rating.  Therefore, Employee’s right to rehabilitation and reemployment benefits terminated as of March 16, 2010.

Lastly, pursuant to the court’s holdings in Richard, Bohlmann, Leigh and Rydwell, Employee is informed and advised of his right to file a claim for PTD benefits, which are separate and distinct from rehabilitation and reemployment benefits, to which, by virtue of this decision, he is not currently entitled.  He is further informed and advised of his right to file a petition for modification of this decision and order terminating his rehabilitation and reemployment benefits, within one year of the date Employer last paid him benefits under AS 23.30.041, or one year from the date this decision rejected his claim for rehabilitation and reemployment benefits, should he obtain a PPI rating for this injury in excess of 0%.

CONCLUSIONS OF LAW

1) The October 30, 2008 RBA-Designee’s eligibility determination will be modified and Employee’s entitlement to rehabilitation and reemployment benefits will be terminated.

2) Employee was no longer entitled to rehabilitation and reemployment benefits as of March 16, 2010.



ORDER

1) The October 30, 2008 RBA-Designee’s eligibility determination is modified and Employee’s entitlement to rehabilitation and reemployment benefits is terminated.

2) Employee’s entitlement to rehabilitation and reemployment benefits is terminated as of March 16, 2010.

Dated in Anchorage, Alaska on September 21, 2010.
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APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the board and all other parties to the proceedings before the board.  If a request for reconsideration of this final decision is timely filed with the board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier.  AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION

A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION 

I hereby certify the foregoing is a full, true and correct copy of the Final Decision and Order on Modification in the matter of JAMA M. ABDULLAH employee / applicant v. WESTWARD SEAFOODS, INC., employer; ACE AMERICAN INSURANCE COMPANY, insurer / defendants;  Case No. 200704233; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, on September 21, 2010.






Jean Sullivan, Clerk
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� The petition also included a request for an order declaring an overpayment of permanent partial impairment (PPI) benefits.  Employer at hearing advised this issue was reserved for a later hearing on the merits of Employee’s claim.
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