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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	LAURA A. SHAEVITZ, 

                                               Employee, 

                                               Applicant

                                               v. 

UKPEAGVIK INUPIAT CORP./ HARPOON

CONSTRUCTION GROUP,

                                               Employer,                                         

                                               and 

ARCH INSURANCE GROUP and GALLAGHER

BASSET SERVICES, INC./ WILTON 

ADJUSTMENT SERVICE, INC.,

                                               Insurers/Adjusters.
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)
	        FINAL DECISION AND ORDER

        AWCB Case No.  200720709

        AWCB Decision No.  10-0160 

         Filed with AWCB Anchorage, Alaska

         on September 23, 2010


Laura A. Shaevitz’s claim for a compensation rate adjustment, interest, attorney fees and costs was scheduled for hearing on September 21, 2010.  Attorney Michael Jensen appeared on behalf of Ms. Shaevitz (Claimant).  Attorney Patricia Zobel appeared on behalf of the employer and insurer (collectively, Employer). At the time set for hearing, the parties submitted a written Stipulation for Continuance containing the terms of an agreement resolving the issue for hearing, and sought to continue the hearing indefinitely.  The Stipulation for Continuance averred the continuance was requested for good cause.  The continuance was orally granted at the hearing; this decision confirms the oral order.  The record closed at the hearing’s conclusion on September 21, 2010.

ISSUES

At hearing, both parties contended they resolved Claimant’s current compensation rate adjustment claim.  They stipulated to a compensation rate higher than required by AS 23.30.220, subject to a potentially greater increase in the future should the Alaska Supreme Court decide a case addressing the grounds upon which Claimant bases her rate adjustment claim.  Both parties agreed Employer retains all of its defenses to Claimant’s rate adjustment claim should she revive it, which necessarily includes defenses it may have under AS 23.30.110(c).  Accordingly, both parties at hearing requested an indefinite continuance of the hearing.  However, it appeared at hearing the parties did not have a meeting of the minds concerning whether defenses under AS 23.30.110(c) were waived. 

1. Does good cause exist to grant the parties’ Stipulation for Continuance of the hearing date?

2. Does the parties’ stipulation require modification to conform to their agreement?

FINDINGS OF FACT

The following facts are limited to those necessary to determine whether good cause exists to grant the parties’ Stipulation for Continuance.  Evaluation of the record establishes the following facts by a preponderance of the evidence:   

1.  On August 19, 2008, Claimant filed a Workers’ Compensation Claim (WCC) seeking a compensation rate adjustment, interest, attorney fees and costs, for a December 23, 2007 injury to her right ankle, right knee, left forearm, left shoulder, left shin and back.

2. On September 10, 2008, Employer answered and controverted the claim for compensation rate adjustment, interest, attorney fees and costs.

3. On September 17, 2008, Claimant filed an Affidavit of Readiness for Hearing on her August 19, 2008 WCC.

4.  On May 5, 2009, Claimant filed a second WCC, seeking a compensation rate adjustment, medical benefits, penalty, interest, attorney fees and costs.

5. On May 18, 2009, Employer answered and controverted the claim for compensation rate adjustment, penalty, interest, and attorney fees and costs.

6. Thereafter followed a host of Petitions, Oppositions, and Affidavits of Readiness for Hearing pertaining to discovery issues; and setting, cancellation and re-scheduling of pre-hearing conferences pertaining to the various petitions.

7. At a prehearing conference on February 18, 2010, the parties informed the board designee they had been holding the case in abeyance pending an expected Supreme Court decision in a compensation rate case, and the Employer had been willing to waive the limitation period in AS 23.30.110(c) while that case was pending.  The parties explained, however, the case in which they were expecting a decision had settled prior to a decision by the Court. Accordingly, the parties requested a hearing on the claim for a compensation rate adjustment.  An oral hearing was set for September 21, 2010.  The sole issue for hearing was Claimant’s rate adjustment claim.  Deadlines were set and the parties were informed any requests for a continuance, postponement, cancellation or change of the hearing would be reviewed in accordance with 8 AAC 45.074.

8. On September 17, 2010, a copy of a signed Stipulation for Continuance was emailed to a board Workers’ Compensation Officer I.  

9. At the hearing on September 21, 2010, the parties appeared and filed the original Stipulation for Continuance signed by counsel for both parties.

10. The stipulation noted Claimant’s argument AS 23.30.220 was unconstitutional with respect to her compensation rate.  It recognized Employer had voluntarily adjusted Claimant’s compensation rate above the amount required by AS 23.30.220, raising it to within approximately $55.00 of the amount to which Claimant contended she is entitled.  The stipulation acknowledged the parties had previously agreed the compensation rate issue, though raised, would not be set for hearing pending guidance from the Supreme Court in another case.  

11. The stipulation further stated the parties were now agreeing to continue the hearing indefinitely, the continuance was without prejudice to Claimant who may raise the issue of compensation rate in the future, but Employer was not waiving any defenses it may have on the compensation rate issue.  Employer agreed to continue paying Claimant at the rate at which she is currently being compensated:  $336.97 per week based on a $500.00 average weekly wage.  The Stipulation for Continuance, as written, made no mention Employer was continuing to waive the §110(c) limitation period.

12. The parties appeared to not have considered the possible implications of AS 23.30.110(c).

13. At the September 21, 2010 hearing, the parties ultimately concurred it is their intent, in conjunction with their agreement to indefinitely continue the hearing on Claimant’s compensation rate adjustment claim, to also indefinitely extend the §110(c) limitation period.

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;…

AS 23.30.005.  Alaska Workers’ Compensation Board.

…(h)  Process and procedure under this chapter shall be as summary and simple as possible.  

AS 23.30.012.  Agreements in regard to claims.  (a) At any time after death, or after 30 days subsequent to the date of the injury, the employer and the employee or the beneficiary or beneficiaries, as the case may be, have the right to reach an agreement in regard to a claim for injury or death under this chapter, but a memorandum of the agreement in a form prescribed by the director shall be filed with the division.  Otherwise, the agreement is void for any purpose.  Except as provided in (b) of this section, an agreement filed with the division discharges the liability of the employer for the compensation, notwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245, and is enforceable as a compensation order.

AS 23.30.110. Procedure on claims…

(c) Before a hearing is scheduled, a party seeking a hearing shall file a request for hearing together with an affidavit stating that the party has completed necessary discovery, obtained necessary evidence, and is prepared for the hearing…After a hearing has been scheduled, the parties may not stipulate to change the hearing date or to cancel, postpone, or continue the hearing, except for good cause as determined by the board…If a settlement agreement is reached by the parties less than 14 days before the hearing, the parties shall appear at the time of the scheduled hearing to state the terms of the settlement agreement. . . If the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied.

8 AAC 45.070.  Hearings. (a) Hearings will be held at the time and place fixed by notice served by the board under 8 AAC 45.060(e).  A hearing may be adjourned, postponed, or continued from time to time and from place to place at the discretion of the board or its designee, and in accordance with this chapter…

(d) If an agreed settlement is reached less than 14 days before a scheduled hearing and… 

(2) it is not in accordance with AS 23.30.012, 8 AAC 45.160 and this subsection, the parties must appear before the board or its designee at the scheduled hearing time to state the terms of the settlement agreement; after the parties have stated the terms of the settlement, a request to continue, postpone, cancel, or change the scheduled hearing may be made in accordance with 8 AAC 45.074; if the board or its designee denies the request to continue, postpone, cancel, or change the scheduled hearing, the hearing will proceed as scheduled.

8 AAC 45.074. Continuances and cancellations. (a) A party may request the continuance or cancellation of a hearing by filing a

    (1) petition with the board and serving a copy upon the opposing party; a request for continuance that is based upon the absence or unavailability of a witness 

(A) must be accompanied by an affidavit setting out the facts which the party expects to prove by the testimony of the witness, the efforts made to get the witness to attend the hearing or a deposition, and the date the party first knew the witness would be absent or unavailable; and 

(B) will be denied and the affidavit may be introduced at the hearing as the testimony of the absent witness if the opposing party stipulates that the absent witness would testify as stated in the affidavit; 

    (2) stipulation signed by all the parties requesting a continuance or cancellation together with evidence of good cause for the request. 

 (b) Continuances or cancellations are not favored by the board and will not be routinely granted.  A hearing may be continued or cancelled only for good cause and in accordance with this section.  For purposes of this subsection:

(1) Good cause exists only when…

(K)  an agreed settlement has been reached by the parties less than 14 days before a scheduled hearing, the agreed settlement has not been put into writing, signed by the parties, and filed with the board in accordance with 8 AAC 45.070(d)(1), the proposed settlement resolves all disputed issues set to be heard, and the parties appear at the scheduled hearing to state the terms of the settlement on the record; …

(2) In its discretion and in accordance with this section, a continuance or cancellation may be granted

. . . 

(B) by the board for good cause under (b)(1)(I)--(L) of this subsection only after the parties appear at the scheduled hearing, make the request and, if required by the board, provide evidence or information to support the request.

(c) Except for a continuance or cancellation granted under (b)(1)(H) of this section,

(1) the affidavit of readiness is inoperative for purposes of scheduling another haring;

(2) the board or its designee need not set a new hearing date at the time a continuance or cancellation is granted; the continuance may be indefinite; and

(3) a party who wants a hearing after a continuance or cancellation has been granted must file another affidavit of readiness in accordance with 8 AAC 45.070.

8 AAC 45.160 Agreed Settlements. (a) The board will review settlement agreement which provides for the payment of compensation due or to become due and which undertakes to release the employer from any or all future liability.  A settlement agreement will be approved by the Board only if a preponderance of evidence demonstrates that approval would be for the best interest of the employee or the employee’s beneficiaries…

(b) All settlement agreements must be submitted in writing to the board, must be signed by all parties to the action and their attorneys or representatives, if any, and must be accompanied by form 07-6117.

(c) Every agreed settlement must conform strictly to the requirements of AS 23.30.012… 

ANALYSIS

1) Does good cause exist to grant the parties’ Stipulation for continuance of the hearing date?

Where, as here, an employer controverts a claim on a board-prescribed controversion notice, a claimant must request a hearing within two years following the filing of the controversion notice or the claim is denied.
  A party must request a hearing by filing a request for a hearing together with an affidavit stating the party has completed necessary discovery, obtained necessary evidence, and is prepared for hearing.
  

Where, as here, a hearing is scheduled but the parties seek to continue the hearing, they must demonstrate good cause exists, in accordance with 8 AAC 45.074, to continue the hearing.  Where, as here, the parties sought a continuance because they resolved the issue scheduled for hearing, they must appear at the scheduled hearing, make the request and, if required, provide evidence or information to support the request.
  Where, as here, the parties reached an agreement of the disputed issue less than 14 days before the scheduled hearing, good cause to continue the hearing exists under 8 AAC 45.074(b)(1)(K).  For good cause shown, a continuance may be requested and granted for an indefinite time period.

When a hearing is continued under 8 AAC 45.074, however, an affidavit of readiness for hearing previously filed is inoperative for the purpose of scheduling a new hearing date.
  A party seeking to schedule a hearing after a continuance or cancellation has been granted must file another affidavit of readiness in accordance with 8 AAC 45.070,
 which, to ensure a claim’s viability, must also conform to the time constraints imposed by AS 23.30.110(c). 

In the instant case, the parties’ sought to continue the hearing scheduled for September 21, 2010 because they reached the functional equivalent of an agreed settlement on the issue for hearing, which they set out in the document they titled “Stipulation for Continuance.”  In the stipulation, they agreed Claimant would continue receiving a compensation rate of $336.97 per week based on a $500.00 per week average weekly wage.  This was more than the amount Employer contended Claimant was entitled under AS 23.30.220, but less than which Claimant contended she was due.  The parties further agreed Claimant’s right to raise the compensation rate issue again in the future was preserved, and Employer preserved all defenses to any such claim.   Finally, the parties agreed to indefinitely continue the hearing on Claimant’s compensation rate claim.  Though the “agreed settlement” is not the type requiring a settlement agreement under AS 23.30.012 because Claimant waived no benefits, it resolved the current issue set for hearing.  Therefore, good cause exists to continue the September 21, 2010 hearing, and it will be continued indefinitely.

2) Does the parties’ stipulation need to be modified to conform to their agreement?

Unlike the parties’ discussion at the prehearing conference, however, the parties’ written stipulation was silent on the application or waiver of the §110(c) limitation period to any compensation rate claim Claimant might raise in the future.  Without a specific waiver of §110(c) in the parties’ written stipulation, §110(c) could bar Claimant from raising her compensation rate claim in the future, a consequence contrary to the parties’ apparent intent.  Indeed, with the Employer’s specific preservation of all potential defenses to any future compensation rate claim, Employer could raise §110(c) as a bar to a future compensation rate adjustment.  

Where an agreement undertakes to release the employer from any or all future liability on a claim, a possible result if §110(c) were applied in this case, the agreed settlement must conform strictly to the requirements of AS 23.30.012 and 8 AAC 45.160.  The parties, however, did not submit a settlement agreement in conformance with AS 23.30.012 and 8 AAC 45.160, and do not seek to release Employer from future liability on Claimant’s compensation rate claim.  The parties seek only to maintain the status quo payment of compensation, continue indefinitely any contested hearing on the compensation rate issue, and preserve both parties’ rights to contest or defend the compensation rate in the future.  To ensure the parties’ intent is clear, to make this process as summary and simple as possible, to preserve both parties’ rights to raise and defend against a compensation rate claim in the future, to ensure the quick, efficient, fair and predictable delivery of benefits to Claimant at a reasonable cost to Employer, and to grant the parties’ request for a continuance of the hearing, the parties’ agreement must be modified to clarify the parties’ intent The parties intent is Claimant’s right to bring her compensation rate claim to hearing in the future will not be extinguished by any future application of §110(c).  The parties’ agreement will be modified accordingly.

CONCLUSIONS OF LAW

1. Good cause exists to grant the parties’ Stipulation for Continuance of the hearing.

2. The parties’ stipulation must be modified to conform to their agreement.

ORDER

Modified as set forth above, the parties’ Stipulation for Continuance is granted for good cause shown.

Dated at Anchorage, Alaska, this 23 day of September , 2010.


                                       ALASKA WORKERS' COMPENSATION BOARD



_________________________________



Linda M. Cerro, Designated Chairperson



_________________________________


                                           
Patricia Vollendorf, Member

                           
_________________________________



Robert Weel, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of LAURA SCHAEVITZ employee v. UKPEAGVIK INUPIAT CORP./HARPOON CONSTRUCTION GROUP,  Case No. 200720709, dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 23 day of September, 2010.



_________________________________



Sidney Harris, Office Assistant I
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