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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	BETTY  CAREY, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

VECO, INC. / VALDEZ OIL SPILL,

                                                  Employer,

                                                   and 

EAGLE PACIFIC INSURANCE CO.,
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	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  198933971
AWCB Decision No. 10-0168

Filed with AWCB Juneau, Alaska

on October 7, 2010


Numerous preliminary petitions, motions and requests from both parties were heard over four consecutive days of preliminary hearing on July 13-16, 2010, in Juneau, Alaska.  Betty Carey (Employee) represented herself and testified.  Attorney Nina Mitchell appeared telephonically, and represented VECO, Inc. and its workers’ compensation insurer (Employer).  Other witnesses, all of whom testified in person, included Lynda Gillespie, Nicole Gomez, Steven Ryals, Bill Endicott, Janel Wright, and Michael Monagle. 

The record remained open for 30 days until August 16, 2010,
 to receive Employee’s post-hearing briefing on issues raised at the four-day hearing, and for 21 days thereafter until September 7, 2010, for Employer’s response.
  The record closed on September 7, 2010.

Among the multiple issues heard at the four-day July 2010 hearing, three resulted in oral orders.  Employer’s September 23, 2009 petition for appointment of a guardian or other representative for Employee was denied; Employee’s petition to change venue to Anchorage was denied; Employee’s April 28, 2010 petition for all issues to be heard “in the order in which they were filed,” because they were not heard in the exact, chronological order in which they were filed, by implication, was also denied.

SUMMARY OF DECISIONS

This case’s rather complicated procedural and decisional history is summarized for context and clarity as follows: 

Carey I:

Carey v. VECO, Inc., AWCB Decision No. 09-0148 (September 9, 2009) (Carey I), addressed Employee’s request for a second independent medical evaluation (SIME) pursuant to
AS 23.30.095(k), Employer’s request for an order requiring Employee to destroy or relinquish to the evaluator an audiotape recording taken of her visit with an employer’s medical evaluator (EME) pursuant to AS 23.30.110(a), and the parties’ stipulated request for a venue change in this case from Anchorage to Juneau, Alaska, pursuant to 8 AAC 45.072.

In Carey I, Employee alleged she requested an SIME in the past “but nothing ever came of it” (Prehearing Conference Summary, May 29, 2009).  The parties agreed at prehearing there was “a blatant medical dispute regarding causation,” Employee waffled on the need for an SIME, but ultimately concluded “she did want an SIME after all” (id.).  At hearing, Employee reiterated her request for an SIME, and Employer objected.  

Employer argued for an order requiring Employee to destroy or relinquish a recording she had made of a visit with an EME physician.  Employee argued she had done nothing illegal, the recording belonged to her, and it was evidence.

Lastly, Employee stated she previously requested a venue change to Juneau so she could be closer to her doctors, and more easily review her agency file and transport herself and her voluminous personal file to prehearings and hearings.  

Carey I ordered an SIME based upon significant medical disputes between Employee’s attending physicians and Employer’s evaluators.  Carey I reviewed the SIME list and decided a medical doctor with a toxicologist or occupational medicine specialty and another physician with a psychiatry and neurology specialty were best suited to perform this SIME because the medical issues are complex and varied.  Carey I selected Edward Holmes, M.D., with a specialty in toxicology and occupational medicine, and Walter Ling, M.D., with a specialty in both neurology and psychiatry, physicians on the SIME list, to perform the SIME in this case.

Carey I concluded the Act provided no authority to provide the relief the EME sought through Employer’s request for an order requiring Employee to either destroy or give her recording of the EME visit to the EME physician.  Consequently, Carey I denied Employer’s request for an order directing Employee to destroy or relinquish the EME tape.

Carey I found the parties stipulated to a venue change from Anchorage to Juneau and found venue in Juneau would better serve administrative economy and the convenience of all parties and their witnesses.  Carey I found a venue change to Juneau would result in a speedier remedy, because many of Employee’s concerns and objections concerning her agency file would be rectified with a Juneau venue.  Employee resides in Juneau and Employer’s counsel resides in Seattle, and many of Employee’s physicians are in Juneau or points south.  Carey I approved the parties’ stipulation, and ordered venue changed from Anchorage to Juneau.  

Carey II:

Employee’s case was eventually set for hearing on preliminary issues for April 6, 2010, in Juneau, Alaska.  However, Employee contended she experienced a “lack of cooperation” with Juneau Division staff in respect to accessing her file.  She further contended she had repeatedly objected to “Employer’s actions” as well as to what she called “perceived interference” from Juneau Division of Workers’ Compensation (Division) staff.  She contended she was “ill” and needed a “stay” of all workers’ compensation “proceedings” in her case, and sought unspecified accommodations under the Americans with Disabilities Act (ADA).  Employee specifically asked for 90 days from March 12, 2010, to June 12, 2010, to complete discovery and prepare her case.  Lastly, Employee contended Employer had also requested a stay in October 2009, which was never ruled upon.

Employer contended Employee’s request for “continuance” was based upon illness spanning more than 20 years.  Employer contended Employee continued to resist answering discovery regarding her medical records and believed the “stay” request was actually grounded in Employee’s inability or unwillingness to timely answer discovery or provide medical reports.  Employer further contended the prior prehearing conference timeline for adjudicating Employee’s claims remained sound and should go forward.  Accordingly, Employer opposed Employee’s request for a “continuance.”

Carey v. VECO, Inc., AWCB Decision No. 10-0064 (March 31, 2010) (Carey II) treated Employee’s “stay” request as a request for a continuance, and continued the April 6, 2010 hearing for at least 90 days, given the unusual circumstances in this case, including but not limited to the fact the agency file was not available for a brief period while it was being organized and marked for identification.  The issues set for hearing on April 6, 2010, were continued to July 13, 2010.  Review of rulings on Employee’s “recusal” petition was to be set as the first issue for resolution at the July 13, 2010 hearing.  The SIME process was continued as well, as that process normally occurs at a prehearing conference.  

Carey II also gave Employee an option and noted Employee might determine at some point during the continuance she had adequate time to review the file and prepare for pre-hearing or hearing on one or more issues.  In that event, Carey II suggested Employee could file a request for a prehearing conference in Juneau, specifying those discovery issues she was ready to have resolved at a pre-hearing conference, and preliminary issues she was ready to have set for hearing.  At such prehearing conference, Carey II directed the board’s designee at his discretion to decide pending discovery disputes including disputes regarding SIME procedures and the content of the SIME medical records binder, and to set various issues for hearing as the Juneau calendar of regularly-scheduled hearing dates permitted.  

Carey II alternately provided, if Employee did not indicate readiness to proceed to hearing on any pending discovery and preliminary issues before July 13, 2010, the board’s designee was directed to set a prehearing conference as soon as practical after July 13, 2010, resolve then-pending discovery disputes including disputes related to the SIME process and content of the SIME medical records binders, set a hearing date on any procedural issues ripe for a preliminary hearing, and set briefing deadlines.  
Carey III:

In Carey v. VECO, Inc., AWCB Decision No. 10-0074 (April 27, 2010) (Carey III), Employee sought reconsideration of Carey II.  Employee again contended she needed a “stay” because her various petitions, objections and requests had not been heard since venue changed from Anchorage to Juneau, she was ill, and she needed help prosecuting her claim.  She further contended she repeatedly requested and still needed unspecified, reasonable accommodations under the ADA.  Employee contended Employer failed to answer one or more requests for relief and, therefore, Employee was entitled to prompt rulings in her favor on unanswered petitions.  Employee contended hearing officer Robert Briggs should disqualify himself or be disqualified from making any decisions in her case.  She further contended Employer was improperly placing “unauthorized” medical records in her file without proper foundation, and Juneau Division staff “lost” important records, thus making her agency file a “mess,” and benefitting Employer.  Lastly, Employee contended her June 30, 2009 petition, requesting interim attorney’s fees and costs, in particular, should have been ruled upon long ago, and should be ruled on promptly.  

Carey III found Carey II granted Employee’s “continuance” request over Employer’s objection, and since the April 6, 2010 hearing was continued and the continued hearing date was at that time, history, Carey II’s decision to continue the April 6, 2010 hearing could not be reconsidered because it was impossible to go back in time to hold the April 6, 2010 hearing.  Carey III also determined no other relief Employee requested in various pleadings, not decided in Carey II, could be “reconsidered,” because none of Employee’s requests, other than for a continuance, was considered and decided in Carey II.

Uncertain of the exact relief Employee was seeking, Carey III alternately stated, if Employee’s reconsideration petition intended to seek reconsideration of the 90-day continuance’s length and thus obtain a prehearing or hearing before the 90 days expired, Employee already had the option, discussed in Carey II, of requesting a prehearing and calendaring a new or additional hearing at the earliest possible opportunity if she became ready to proceed.  Carey III noted Employee had, at least in respect to requesting a prehearing, exercised this option because a prehearing conference was scheduled for April 29, 2010, at Employee’s request, before hearing officer Talis Colberg.  Carey III also noted Carey II set a hearing for July 13, 2010, the first available Juneau hearing date, and said if Employee was ready to proceed on one or more pending petitions, she could do so, in accordance with Carey II, notwithstanding the 90-day continuance, which was ordered based solely on Employee’s previous contention she was not ready.

Carey III instructed Employee in accordance with Richard v. Fireman’s Fund, 384 P.2d 445 (Alaska 1963) and Bohlmann v. Alaska Construction & Engineering, 205 P.2d 316 (Alaska 2009), at the April 29, 2010 prehearing the parties could address discovery issues, agree on issues to be heard at the July 13, 2010 hearing, agree to an earlier hearing on the written record, with or without oral argument on one or more pending issues, agree to an earlier hearing on other pending issues if dates became available on the Juneau calendar, and agree pursuant to AS 23.30.005(h) to have the designated hearing officer alone hear and decide one or more one pending issues rather than a panel, which would significantly expedite case resolution and simplify issues for the ultimate, merit hearing.  Carey III provided the hearing officer conducting the prehearing authority to set issues for hearing notwithstanding the parties’ agreements.

In further accord with Richard and Bohlmann, Carey III instructed Employee shorter, more precise requests for new, specific relief would likely move Employee’s case forward more quickly.  Carey III noted it was sometimes difficult to determine exactly the relief Employee sought in her pleadings, and cited examples of inconsistent requests, such as her March 12, 2010 pleading, which in addition to requesting a “stay,” also demanded various, previously filed petitions be heard.  Carey III suggested Employee’s petitions and claims may move forward more quickly if she limited her requests for relief to one, specific request, “not already previously requested.”

Carey IV:

On April 28, 2010, Employee filed a petition reiterating her June 30, 2009 motion requesting interim legal assistance.  On April 29, 2010, the parties appeared telephonically at a prehearing and, along with addressing other, unrelated issues, stipulated to the designated hearing officer alone hearing Employee’s June 30, 2009 petition for interim legal expenses, and similar April 28, 2010 petition for “funding of legal assistance,” on May 3, 2010.  The parties expressly waived their right to 10 days notice of the May 3, 2010 hearing and stipulated the designated hearing officer, who had access to the complete agency file electronically, would conduct the Juneau venue hearing telephonically from Anchorage, while Employee, and Employer’s counsel, attended telephonically from Juneau and Seattle, respectively.

Employee contended she was entitled to an order requiring Employer to pay her $50,000.00 in interim attorney’s fees and $4,000.00 in costs to reimburse her previous out-of-pocket expenditures so she could hire a lawyer or other legal assistance and expend claim-related costs to help prosecute her claims.  She contended the fees were roughly the amount her former attorney in her federal longshoreman’s case incurred, and contended she and not he should be awarded the fees and costs now.  Employee further contended the costs are approximately the amount she had expended in out-of-pocket costs.  She contended because Employer, which she characterized as a “behemoth company,” had significant resources, without such an award this was “not a fair fight.”  She contended an interim award would “level the playing field” and allow her to finance her litigation.  

At the Carey IV hearing, Employee contended her claim for interim legal expenses was a reasonable accommodation required from Employer under the Americans with Disabilities Act (ADA).  She contended her “disability” was a cognitive impairment caused by her work-related injury, for which Employer should be required to pay for her legal representation and expenses.  Employee further contended Employer failed to answer one or more requests for this relief and, therefore, Employee was entitled to prompt rulings in her favor on unanswered petitions, by default.  

At the Carey IV hearing, Employer contended the Act’s attorney fee and cost statutes and regulations must be strictly applied and required “success” on a claim before fees and costs could be awarded.  Employer contended since Employee had not yet succeeded on any part of her claim, she was not entitled to an associated fee or cost award.  Furthermore, Employer contended Employee’s former lawyer failed to itemize and file the required fee affidavit so he was not entitled to a fee award in any event, notwithstanding the lack of Employee’s success in her claim.  It further contended Employee was not an attorney, never worked as a paralegal or legal assistant in this claim under an attorney’s supervision, and was therefore not entitled to a fee.  Employer lastly contended the ADA provided no remedy for the relief Employee sought against Employer.

Carey v. VECO, Inc., AWCB Decision No. 10-0098 (June 1, 2010) (Carey IV), decided Employee was not yet entitled to an attorney’s fee award because she had not prevailed on any issue except the order for an SIME, no order issued requiring Employer to pay Employee benefits other than the SIME costs, and Employer had not voluntarily paid any benefits as the result of Employee’s 2006 claims.  Similarly, Carey IV held the law pertaining to costs said cost awards are contingent on issues “upon which the applicant prevailed at the hearing on the claim.”  

Carey IV said even though Employee succeeded on the SIME issue, the law says attorney’s fees may only be paid to an attorney licensed to practice law in Alaska or in another state.  Since Employee was not an attorney licensed to practice law in Alaska or in another state, she could not be awarded an attorney’s fee, in any event.

Lastly, Carey IV held even though Employee succeeded on the SIME issue, the law says actual attorney’s fees, as Employee requested, and legal costs, could only be awarded if supported by an affidavit of attorney’s fees signed by Employee’s lawyer, and an affidavit and itemization of costs incurred in connection with the claim on issues upon which Employee prevailed at the hearing on the claim.  Because the requisite attorney fee and cost affidavits and itemization were not filed, no attorney’s fees or costs were awardable.

Carey V:

Carey v. VECO, Inc., AWCB Decision No. 10-0106 (June 15, 2010) (Carey V), was Employee’s request for reconsideration of Carey IV.  Employee contended her mental acuity waxed and waned as a result of her work-related injury.  She contended her mental acuity was “not intact” at the Carey IV hearing on May 3, 2010, and she cognitively “lost” some arguments she otherwise would have made.  Employee contended the interim fee issue should be “left open” for additional argument and reconsideration.  Employee contended on separate grounds she was entitled to an award of attorney’s fees and costs because Employer never answered her motions or petitions requesting an interim award of attorney’s fees and costs and she was entitled to this requested award by default.  

In rejecting this latter request, Carey V held there was a legal difference between “claims” and “petitions.”  As there is no “motion” practice in the Act or regulations, “motions” are treated as petitions because of their similarities.  Consequently, 8 AAC 45.050 expressly stated a “default will not be entered for failure to answer” a “claim,” but unless a timely answer to a “claim” is filed, “statements made in the claim will be deemed admitted.”  However, Carey V explained this regulation expressly pertains only to “claims,” and not to “petitions.”  Carey V held Employee was not entitled to a default on her request for interim fees and costs, and facts alleged in her motions and petitions were not deemed “admitted” because the pleadings were not “claims.”

Carey V inferred the “reasonable accommodation” Employee sought under the ADA was the interim fee and cost award.  However, Carey V found no law suggesting the ADA applied in this instance or required Employer to pay an interim fee or cost award.  Employee did not show Employer caused her to either be excluded from participation in, or denied the benefits of, a public entity’s services, programs, or activities, or caused her to be otherwise discriminated against by the public entity, and that any such exclusion, denial of benefits, or discrimination was by reason of her disability.   Carey V further observed it had not yet been determined whether Employee had a “disability” as defined in the ADA, its associated regulations, or the Act.  Therefore, Carey V held Employee was not entitled to an order requiring Employer to pay interim fees or costs under the ADA.

Carey VI:

Carey v. VECO, Inc., AWCB Decision No. 10-0147 (August 31, 2010) (Carey VI), addressed Employee’s request for reconsideration or modification of Carey V.  Employee had objected to many documents in her agency file.  During the four-day July 2010 hearing, Employee was unable to identify all documents to which she objected, partly because of time constraints.  She requested more time, and on July 16, 2010, through an oral order at hearing, Employee was given an additional 30 days to provide a list of any and all medical records or other documents she believed were culled, altered, forged, changed, manufactured, missing, “planted” in or removed from her agency file, and her optional explanation of the significance of these allegations, so the panel hearing the preliminary issues could review her evidence on this point, post-hearing, before issuing a decision on this issue.

Subsequently, Employee sent the panel chair and Employer’s counsel an email, which reiterated some of her arguments and implied she needed more than 30 days, as well as “accommodations” under the ADA to achieve this task.  At the undersigned chair’s request, staff provided the parties with an email asking Employee to confirm if she was asking for “reconsideration or modification” of the “oral order allowing 30 days,” entered at the July 16, 2010 hearing; alternately, the email advised if Employee’s intent was to seek ADA accommodations from the board panel hearing her case or the division, as opposed to requesting such accommodations from Employer, Employee should follow the requirements for requesting such assistance through the state’s ADA coordinator.  The email also provided specific instructions on how Employee could make an ADA complaint and contained a link to the ADA coordinator’s home page.  Employee was asked to respond by August 24, 2010, so the case could move forward.

On August 24, 2010, Employee sent the panel chair and Employer’s counsel a responsive email once again objecting to the oral order, but not still confirming whether she was requesting reconsideration or modification of the order or seeking ADA accommodations from the board or the division.  Accordingly, because Employee is self-represented and not an attorney, Employee’s August 16, 2010 and August 24, 2010 emails were treated as petitions seeking reconsideration and modification of the oral order entered at hearing on July 16, 2010, and a request for ADA accommodations from the board, and was decided on the written record.  

In Carey VI, Employee contended she was unable to review all objectionable medical and other records because of their sheer number, and because of effects from her work-related injury.    Employee further contended she needed to know from where these documents came, before she could “authenticate” them, and even if she had such information, it was “impossible” for her to review thousands of pages of documents “without assistance.”  Implicit in this contention was the additional contention Employee could not have provided the list of objectionable documents and any related analysis by August 16, 2010.   

Employer at the July 2010 hearing had contended Employee had ample time to review documents and provide evidence supporting her allegations of record alteration, and any other inaccuracies in her agency record.  It had contended no further leeway should have been provided in the first instance.  

Carey VI found Employee’s reconsideration request provided no argument suggesting a legal error in Carey V, and her modification request offered no additional facts, arguments, or medical evidence, which compelled a different result.  It found Employee provided no new evidence or argument suggesting the July 16, 2010 oral order was arbitrary, capricious, manifestly unreasonable, or stemmed from any improper motive.  It further found Employee had simply rehashed prior legal arguments and alleged she was poisoned and could not complete a task, which the record and her own pleadings showed she had already substantially completed.  Carey VI found Employee on one hand stated the task was “impossible” without assistance, but on the other hand Employee’s filings showed she had already performed most of it, apparently without any such assistance.  Carey VI decided Employee made no convincing argument her chore would be any more possible, or any more complete, even with assistance.  It decided Employee failed to follow procedures to request assistance under the ADA, and failed to provide legal support for her argument she was entitled to unspecified accommodations from the board under the ADA.  Consequently, Carey VI held Employee had not provided any persuasive legal or factual reason to alter by extension the additional 30 days she was allowed to complete her task and provide a list of specific documents.  Carey VI denied her alternate requests for reconsideration or modification, including requests based upon the ADA.

ISSUES

The issues heard during the four-day hearing in July 2010, were established at prehearing conference held June 14, 2010, chaired by hearing officer Talis Colberg, and included:

The issues at Hearing will be limited to:

(1) 11/20/06 EE Letter (filed 11/20/06) still seeking the following claims made in that letter:

- alleging alteration of unspecified records

- requesting production of claims examiners’ /adjusters’ file notes,  

-  EE has redacted copies of the notes and believes she should have unredacted copies

-  ER does not believe EE should have unredacted notes

(2) 7/6/09 Claimant’s Addendum to Brief / Conclusion / Prayer for Relief, alleging:

(a) wrongfully-obtained credit union records

(b) alteration of records, ‘phony documents,’ incomplete evidence

(3) 7/31/09 EE Motion to Strike IME (s) and/or Depositions 

(4) 08/20/09 ER Opposition to EE Motion to Strike IME(s) and/or depositions

(5) EE’s  09/14/09 EE Petition for the remaining outstanding issues:

(a) declare fraudulent conduct by IME and issue criminal sanctions

(b) compel ER/IR to answer interrogatories propounded by the employee

(c) compel ER/IR to produce copies of medical records given to IME physicians

(d) William Soule and Kiana Peacock to preside over all further proceedings in the case

(6) ER’s 09/18/09 Objections to EE submission of personal letters/photos as medical records and filing of excerpts of tape recordings to IME panels

(7) ER’s 09/21/09 Petition objecting to EE’s use of excerpts and personal letters and photographs as medical evidence for purposes of litigation

(8) 10/6/09 EE Petition to change of venue from Juneau to Anchorage

(9) ER’s 09/23/09 Petition for Appointment of guardian for EE

(10) 10/16/09 EE  Objection to ER’s Petition dated 9/23/09 to appoint guardian/representative [filed on/with a Petition form] and the remaining issues:

(a) Objecting to ‘thousands of pages of medical records being spuriously added to her file’ with ‘a likelihood that some of records were obtained by theft’ from Claimant’s private luggage;

(b) Petition for guardianship will cause delay and is meritless

(11)  10/20/09 EE’s Objection to Board’s Record as it is Filed, including:

(a) Allegation of altered medical records

(b) Allegation that board file is missing large binders with claimant’s confidential medical records and other evidence

(c) Allegation that board file fails to contain color copies of certain documents, that were exchanged with illegible black & white copies

(d) Board file contains altered, obscured, black and white copies of Exxon Valdez timesheets, instead of color copies of same

(e) Board has permitted removal of Board files for copying without Board oversight

(f) Request for opportunity to ‘scrutinize all documents sent to SIME doctors for a time period of two minutes per document while simultaneously in conference with said SIME doctors’

(g) Objection to not being able to contact anyone at Board for assistance

(h) Repeated withdrawal of request for change of venue

(i) Repeated request of return of case to original panel in Anchorage

(12) 10/26/09 ER Objection  (letter) to Dr. Ling as an SIME examiner

(13) 10/30/09 EE’s Response to ER/IR’s 10/26/09 Letter regarding conflict of interest of SIME Dr. Ling, including:

(a) Repeated withdrawal of request for change of venue, and for Anchorage panel to resume adjudication of the case

(b) Petition to copy IME doctors’ testimony on separately colored paper

(c) Request that Ms. Mitchell copy and send to Board a copy of documents previously served on ER/IR’s counsel: ‘two large sets of white binders beginning with a Nov. 11, 1992 letter on Exxon stationary to Thomas Lampman’

· AWCB should note that the SIME preparation is largely complete and can proceed when the AWCB makes a determination about whether or not Dr. Ling should conduct the exam.  In order for the November final hearing to occur in a timely manner the AWCB should address how and when the SIME should proceed as soon as possible as the result of that exam would be pertinent to the final Hearing in November.

(14) 10/30/09 EE’s Response to ER/IR’s 10/26/09 Letter regarding conflict of interest of SIME Dr. Ling

(15)  10/30/09 ER Opposition to EE 10/30/09 Petition

(16) 2/12/2010 EE’s Petition Re: Allegation of Gross Negligence and Fraud of IME Doctors

(17) 3/1/2010 EE’s Petition to Seal

(a) Nina Mitchell’s (Employer’s) medical file of Betty Carey, and

(b) All financial records obtained by Nina Mitchell / staff

(18)  3/1/2010 EE’s ARH on 3/1/2010 petition and all prior petitions 

(19) 03/12/10 EE’s repeated request for recusal of Mr. Briggs

(20) 03/25/10 EE Petition objecting to the prehearing summary of 12/02/09

(21) 04/28/10 EE Petition for all issues to be heard in the order in which they were filed

(22) 05/19/10 EE ‘Notice of Intent to Rely’ which includes an objection to the prehearing summary and order of 04/29/10 which is actually an appeal of that order

EE is appealing the prehearing discovery order of 04/29/10 and has not complied with the order.   ER does not oppose the AWCB ruling on EE’s appeal as ER has also filed a 06/11/10 petition to Compel EE to comply with the order.

(23) 05/24/10 EE Petition for a Rule 11 Petition

(24) 05/26/10 EE ‘Notice of Intent to Rely’ which includes an objection to the 04/29/10 prehearing order

·  It should be noted ER objects to EE’s misuse of the Notice of Intent to rely document to create appeals and objections for other purposes.  ER further objects to board Designee allowing EE’s improper application of Notice of Intent to Rely documents as notice of an appeal of a prehearing discovery order.

· EE asserts that as a self represented party without counsel she is entitled to some flexibility in her filings and how they are treated.  

(25)    10/24/06 ER/IR Controversion Notice, denying all benefits

(26)    02/9/07 ER/IR Controversion for all benefits (emphasis in original).

(Prehearing Conference Summary, June 14, 2010).

Given the multiple issues and possible results deriving therefrom, depending upon how they were decided, the issues were prioritized to best determine the parties’ rights.  Consequently, Employer’s petition for appointment of a guardian or other representative was heard first because, had it been granted, it would have required a hearing continuance.  This was followed by Employee’s petition to change venue back to Anchorage, heard second for the same reason, and Employer’s objection to Dr. Ling as an SIME physician in this case, because it might require testimony from Lynda Gillespie, a state employee, who was going on leave beginning July 14, 2010 and would be unavailable after the first hearing day.  Employee’s appeal of an April 29, 2010 discovery order was heard next, because discovery might be needed before the SIME could go forward.  Once these issues were heard, and in some cases orally decided, then all other issues listed above, to the extent they really were issues, were heard in the order they appeared in the June 14, 2010 prehearing conference summary.  Hearing officer Robert Briggs had left his state employment prior to the July 2010 hearing, and consequently, it was no longer necessary to address Employee’s request for his disqualification first at the July 2010 hearing, as had been directed in Carey II.

With this complex and somewhat confusing procedural history in mind, the instant decision directs its attention first to the issue of Employer’s September 23, 2009 petition for appointment of a guardian or other representative for Employee, and the July 13, 2010 oral order on that petition.

Employer contended the board should ask the division director to seek appointment of a “guardian or other representative” for Employee to further the “orderly and just prosecution” of her claims under the Act.  Employer contended Employee repeatedly asserted she suffers from “mental injury,” which interferes with her ability to represent herself.  It further contended Employee conceded she lacked the ability to handle her workers’ compensation claim and admitted she has been unable to find a lawyer competent in Alaska workers’ compensation law to assist her.  It contended Employer wants “no role in the process” of determining whether Employee needs a guardian or other representative for her workers’ compensation claim, but simply wants the “process started.”  Employer cited to its petition, factual findings in Carey I, and the record, all of which it contends contains adequate facts necessary to support such an order.

Employee contended she is not a “danger to herself or to others.”  She contended Employer and its agents “spied” on her, invaded her bank records, and generally invaded her privacy.  Employee contended the only assistance she needed was interim fees and costs as requested in her prior petitions, which she contended should have been granted in her favor long ago.  She further contended what she really needs is “secretarial or paralegal assistance” to help her prosecute her claim.  Employee conceded she is “easily tired,” and becomes “forgetful.”  She contended certain staff members at “Juneau Department of Labor” intentionally tried to make her appear “dangerous or incompetent” for some, not-clearly-specified end.  Accordingly, Employee opposed Employer’s petition for appointment of a guardian or other representative.

Should the board ask the division director to require, through the superior court, the appointment of a guardian or other representative for Employee solely for purposes of Employee’s workers’ compensation claims?

FINDINGS OF FACT

A review of the relevant record establishes the following facts by a preponderance of the evidence:

1) Employee reported injury on or about July 18, 1989, while working on the Exxon Valdez oil spill cleanup in Prince William Sound.  Employee alleges toxic exposures while employed with Employer (Worker’s Compensation Claim, October 3, 2006).  

2) The following is a brief summary of Employee’s general allegations and is not intended to be an exhaustive factual finding: Employee hauled bags of oil-spill “waste” and avers at times various parts of her body were unprotected and exposed to toxic substances.  Among other things, Employee claims she manually cleaned oil spill equipment and contaminated booms with undiluted cleaning solvents.  At times, she worked in a non-ventilated supply area positioned close to a “decontamination process” and claims she inhaled “fumes,” “vapors,” “contaminated mists,” “contamination” from decomposed organic matter, and breathed “solvents and oil additives.”  Employee also reported exposure to fumes generated by a diesel engine with an exhaust situated close to a window in a room where Employee was working.  Employee may claim other work-related causes of her injury or illness.  Consequently, Employee claims “systemic” injuries including nervous system damage (id.).  

3) Specifically, Employee alleges work-related: Loss of intelligence and continuity of thinking, memory problems, systemic pain throughout her body, cancer, depression, cognitive impairments, weight gain, fear, loss of mobility and motion, loss or damage to reproductive organs, “pre-birth exposure” of her child to toxic materials, hormonal changes and glandular issues, muscular twitching and seizure-like activities, numbness and abnormal sensations, vision problems, tumors, cysts and abnormal lesions, premature infertility, bone problems, reduced lifespan and loss of quality of life, fatigue, tiredness and sleeplessness, sleep disturbances, scarring and disfigurement, psychological injuries, allergies and chemical sensitivities, collagen, vascular and connective tissue damage, blood abnormalities, heart and other major organ damage, medication dependency, and predisposition to other disease and illness (id. at 1, and attachment).  Employee may allege additional, work-related conditions or symptoms not included in this summary, which is not intended to be all-inclusive (record).

4) Employee is not represented by an attorney, is not an attorney, is not legally trained and has not worked under the supervision of an attorney in this claim (Carey; record).

5) Official, administrative notice is taken that none of the three-member panel who heard Employee’s case in July 2010 is a medical doctor or otherwise trained in diagnosis or treatment of psychiatric or psychological illness (official notice).
6) None of the three-member panel who heard Employee’s case in July 2010 is, in this decision, making or offering any diagnosis of any psychiatric or psychological illness Employee may have (experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all the above).
7) Each member of the three-member panel who heard Employee’s case in July 2010 has his or her respective, life-time experiences, as laypeople, dealing with persons who have known, diagnosed mental health issues, and with persons who may have undiagnosed mental issues (id.).
8) Employee appears to the three-member panel, as laypersons, as being extremely paranoid, for the reasons set forth in subsequent factual findings, below.  To three laypersons listening to Employee’s testimony and reviewing her file, Employee fits many of the diagnostic features, associated features and disorders for persons suffering from a Paranoid Personality Disorder (experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all the above; American Psychiatric Association, Diagnostic and Statistical Manual of Mental Disorders, Fourth Edition (DSM-IV), cited in the principles of law section, below).
9) On February 5 and February 7, 2008, Employee saw Donna Wicher, Ph.D., for an EME.  Among other things, Dr. Wicher opined Employee “appears to have a high degree of worry, anxiety, and vulnerability.  The records suggest that she may suffer from Paranoid Schizophrenia, and some of her beliefs about the alleged sequelae of her work at the oil spill cleanup may be delusional in nature” (Dr. Wicher report, February 5 and February 7, 2008).

10) On July 27, 2009, EME physician Emil Bardana, M.D., who had performed an earlier EME on February 6, 2008, reviewed additional medical records and formulated additional opinions.  Among other things, he summarized medical records and noted: a physician on May 6, 1991 saw a prior diagnosis of “paranoid schizophrenia” in proximity to Employee’s son’s birth; a physician on November 8, 1996 brought up the issue of “paranoid schizophrenia”; another physician referenced a January 6, 1993 progress note relating to an emergency call in which Employee described herself as having a “crazy brain fog” and “paranoid thoughts”; Employee was wondering at that time whether a cosmetic department in a store “had exposed her to something,” and she felt she was “slowly being poisoned and slowly going crazy.”  Dr. Bardana concluded Employee’s “medical records reflect a pattern of paranoid ideation” (Dr. Bardana report, July 27, 2009).

11) On October 2, 2009, Employer filed a petition seeking an order directing the division director to petition the superior court for appointment of a “guardian or other representative” for Employee for purposes of her workers’ compensation case and for an order staying all proceedings before the board until the guardianship process was completed.  Employer’s petition stated:
The legislature has granted the Board the power to ask the Director to seek the appointment of a guardian or other representative for an employee seeking benefits under the Act.  AS 23.30.140.  Alaska law provides for guardianship to protect the well-being of an incapacitated person.  AS 13.26.09 (sic) et seq.  In this case, records in the Board’s file reflect the employee’s concern, and the Board’s concern, about employee’s mental status.

The Board found on September 9, 2009 that employee’s mental status and competency is at issue.  D & O at 25.  Apparently in response to this concern, the Board designated Walter Ling, a psychiatrist, as an SIME physician.  However, the Board lacks jurisdiction to determine the mental competence of employee; that jurisdiction lies with the Superior Court (citation omitted).

Employee may dispute the need for the Superior Court to determine whether she is mentally competent or needs a representative to assist her.  But employee has repeatedly alleged that she suffers from mental injury including ‘loss of intelligence and continuity of thinking . . . memory problems . . . cognitive impairments . . . psychological injuries.’  D & O at 2.  Furthermore the records reflects (sic) her repeated assertions that these problems interfere with her ability to represent herself in this matter.

Emil Bardana, M.D., notes that employee’s medical records contain repeated long-standing reference to employee’s possible paranoid schizophrenia.  IME dated 7/27/2009 at 101.  Dr. Bardana also notes claimant’s ongoing concerns about being killed or poisoned, and concludes that her bizarre thought patterns suggest a questionable mental status.  IME at 101.

Under the Alaska statutes, guardianship is used only as necessary to promote and protect the well-being of the person, and is used only to the extent necessitated by the person’s actual mental and physical limitations.  The court will appoint an attorney to represent the person, if the person is financially unable to employ one.  Further, the statutes require that the court appoint a ‘visitor’ to arrange for evaluations to be performed and a report made to the court.  The visitor makes recommendations about the types and extent of assistance, if any, necessary to meet the essential requirements for the physical health and safety of the person.  In these ways, the guardianship petition process will further employee’s interests.

Further, the Board lacks jurisdiction to either determine employee’s competence or to determine whether employee needs a guardian or other representative.  Thus, the Board should issue an Order directing the Alaska Workers’ Compensation Director to petition the Superior Court for the appointment of a guardian or other representative for employee.

The employer/carrier also requests that the Board issue an Order staying the proceedings before the Board while the question of employee’s competence and need for a representative is resolved.

12) On July 6, 2010, Employee sent the following e-mail, cited in part:

© Carey; July 6, 2010; All Rights Reserved

Ms. Wright:

I want to let you know that I am aware that you have a taxing job and I couldn’t do your job to save my life, and I apologize for previously, when I was very frustrated, writing to you in an abrasive tone.  Unfortunately I am still frustrated, so I apologize in advance.

I’m not sure you understand my concerns, although I surely don’t know how anybody who is not located in Juneau could understand.  You have never fully discussed my concerns with me, and that is the problem I have with your oversight into my queries.  It seems that you have talked privately with Juneau and perhaps Anchorage DOL personnel about me, but you have never really heard my voice.  I feel that I am the subject of gossip rather than investigation into my concerns.

No, it’s not that I want to have full access to my file any time and any hour of the day.  I understand that I now need to make an appointment so that I can view my file; yeah I think this is ridiculous but if it’s a new rule I suppose I just have to live with it.  I don’t enjoy being treated like a child or being treated rudely at Juneau DOL, but I really don’t care because offensiveness doesn’t ruin my case, but it is an indication that there are people behind the scenes that hate me enough to do impede my progress if they can do so.  Because I know I have always been polite and non-abrasive I can believe in my own heart that these people are acting rudely without reason.

I just need to make sure my file is not being corrupted any more than it already has been.  For example, pictures which I submitted with painstaking clarity because it is important to see an object the size of a half dollar (a lock device on the adjacent window of the room beside my intended room in Portland OR during the IME which does not have the locking device) are completely obliterated.  The pictures that have been scanned in at Juneau DOL are so blackened that even the suspicious large rolls of carpet (which look like stair-steps up to the broken screen less hotel window which was located on the ground floor do not show up on the scanned version which would be the only version viewable to the hearing officers in Anchorage.  If you care to look I am referring to a 12 page submission of Sept. 4, 2009.  You would not be able to compare it to the clearly depicted color copy which I submitted in Juneau because you are in Anchorage, and when you have been in Juneau you did not contact me to let me know so that I might be able to speak to you.  I do believe you are avoiding me.

My concerns are that you are not addressing my concerns but rather are merely conveniently answering questions that I haven’t even asked, yet do not answer questions which I have repeatedly asked.  I would prefer if you would address the concerns that I have voiced in emails and via Juneau DOL.  For example, a few months  ago I asked you how to submit en-camera documents, and then when I asked everybody I could think of to ask they told me that you were the one to know this and they (Lynda Gillespie) would ask you and get back at me.  I would hope that if you do not know the answer then somebody at DOL might, and you could perhaps ask somebody there.

I am not concerned about my own integrity.  When it comes to the file at Juneau DOL it is likely too late to close the barn door because I believe that there have been people who are insurance/Defendant(s) friendly who have accessed the file without signing in or being required to leave their contact information.  I believe that these insurance/Defendant(s) friendly ‘invaders’ have even been allowed to take my files and copy them outside of the DOL building.  I also believe that there are/were certain people at Juneau DOL whom have operated in a concerted effort to skew my file.

Sometimes I feel that I need to ride herd on Juneau DOL just to keep my documents from disappearing and/or becoming unreadable.  Opposing counsel does not have this problem as it seems that her documents manage to be transformed onto a scanned version without distortion. Even the print on my documents is sometimes made to appear sketchy. 

My questions to you, Ms. Wright, are:

    A)   What, if anything, can I do about spoliation of evidence if indeed that action takes place at the Dept. of Labor?  What actions should I have taken?  Even if nothing has happened at Juneau DOL, please answer the question.

. . .

    B)   What, if anything, can a person do to initiate an investigation into Employer/Insurance fraudulent actions?

. . .

    C)   I said in my past email that I would like to question, actually depose, Mr. Briggs.  I did not get an answer from you.

     D)  What safeguards prevent Workers’ Compensation insurance company(s) from enjoying the usage of people at DOL who operate under instruction from them?  

    E)  How do I proceed with submitting en-camera documents that have already been submitted?

. . .

    F)  How do I find out who has had access to my file?  I believe it is called a ‘List of Disclosures’ that I am looking for.  In a doctor’s office there is such a thing as a list of Disclosures for reasons of privacy.  I am hoping that there is also such a ledger type document at DOL; otherwise anybody could access a file and add or remove documents such as is the case at Long-shore Harbor-workers’ DOL in Seattle whereas they don’t even scan documents.

. . .

Thank you for your assistance and apparent concern.

Sincerely,

Betty Carey 

13) At hearing on July 13, 2010, evidence and argument was taken concerning Employer’s September 23, 2009 petition for appointment of a guardian or other representative for Employee for her workers’ compensation claim (record).
14) At hearing on July 13, 2010, as the first issue addressed, the board orally denied Employer’s petition, finding Employee was intelligent, articulate, and appeared able to adequately present her arguments (record).
15) However, as the hearing progressed, and as events unfolded post-hearing, the three-member panel reassessed its factual findings and conclusions in respect to the petition for guardianship, based upon its further experience with and observations of Employee, through her pleadings and 
e-mail correspondence (experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all the above).
16) For example, Employee changed her position on venue, after her request for a venue change was granted, because she became suspicious when Employer ultimately stipulated and agreed with Employee’s request to change venue from Anchorage to Juneau (Carey; record; and inferences drawn from all the above).

17) At hearing on July 13, 2010, Employee asked witness Lynda Gillespie, who was called to explain the SIME procedure: “Do you hate me?” (Carey).

18) On July 13, 2010, in respect to her appeal of the April 29, 2010 prehearing conference discovery order, Employee testified and argued she believed her former attorney and Employer’s current defense counsel “colluded” with each other against her in this case (Carey).

19) Employee testified and argued documents have “gone missing” from her medical files kept by her medical providers in their respective offices (Carey).

20) Employee testified and argued she needed to know from where records were obtained before she could to determine if they had been “altered” (Carey).

21) Employee testified and argued Exxon’s lawyers and Employer had an agenda to change her records, and had changed them inappropriately (Carey).

22) Employee testified and argued some of her medical record releases were altered by Employer or its agents after she signed them, including some that had hand-drawn “Xs” on them and others, which had “whited-out” “Xs”  for release of material Employee said not should not been released (Carey).

23) On July 14, 2010, Employee testified and argued she needed to know precisely from where medical and other records came because she perceived a “concerted effort” against her on the part of many entities, which “goes beyond this system,” including “attorney misconduct,” “medical malpractice,” and “workers’ compensation fraud” (Carey).

24) Employee testified and argued Exxon or some other agent of Employer altered her medical records intentionally so she would miss the statute of limitations for one or more lawsuits (Carey).

25) Employee testified and argued as evidence of alleged “fraud,” a February 26, 1967 medical record was altered because “her” was “typed funny” (Carey).  As further evidence of “fraud,” Employee cited two other medical records and disputed in one instance the record should have said “gland” rather than “tumor” and questioned why a certain word was scratched out (Carey).

26) Employee testified and argued one of her “best examples” of “altered records” included a December 18, 1973 report, which stated to the effect Employee “smoked and drank in moderation.”  Employee disputed this and testified she had never smoked in her life.  Employee testified and argued this false statement was subsequently “interjected” into this report by Employer or its agents to show she had “problems” Employer could rely upon to account for her current illness (Carey).

27) Employee testified and argued a psychologist in the past had written “unfair and untrue” things about her in a “plot” to make her look crazy (Carey).

28) Employee testified and argued Employer’s EME physicians intentionally “poisoned” her and then culled hemoglobin records from her chart to cover up the evidence of poisoning (Carey).

29) Employee offered, as further evidence of “culled” or “altered records,” certain hand-written notes she opined “did not look like medical records” and pointed to other records where she alleged Exxon added material to protect it in her litigation against Exxon (Carey).

30) Employee testified and argued the EME reports were the “product” of “false records” (Carey).

31) Employee testified and argued a color copy of a radiographic scan had been stolen from her doctor’s office and Exxon wanted her original copy (Carey).

32) None of the records Employee specifically referenced on July 14, 2010, were convincingly shown to be intentionally altered by anyone for purposes of affecting Employee’s workers’ compensation case, or any other case arising from her 1989 work-related event while employed with Employer (record).  

33) Employee testified the hard drive from her computer was stolen from her home in January 2009, and implied Employer or its agents were responsible (Carey).

34) Employer witness Nicole Gomez testified she was a legal assistant familiar with Employee’s case and was unaware of any stolen computer hard drive (Gomez).

35) Employee argued she wanted Employer to admit there were no records showing she had acquired immunodeficiency syndrome (AIDS) or suffers from alcoholism, even though no records stating or implying she does exist in the record (Carey).

36) In respect to her request to strike EME reports from the agency record, Employee testified and argued the EME physicians had an “agenda” both “corporate” and “personal” against her, with the intent to mislead.  Employee expressed concern the EME reports may be used elsewhere, the EME doctors made “personal attacks” against her, and Dr. Bardana intentionally poisoned her in 2008 (Carey).

37) Employee testified and argued her former attorney was “ineffective” and colluded with Employer’s current attorney after he withdrew from her representation (Carey).

38) In respect to her request for “criminal sanctions,” Employee reiterated EME Dr. Bardana or perhaps another EME physician intentionally “poisoned her,” using aerosolized tin or Thallium, and tried to cover it up by hiding hemoglobin records.  Specifically, Employee testified Dr. Bardana took a paper cup and filled it with water out of her view and implied he somehow placed the poison in the water (Carey).

39) As a preliminary matter on July 15, 2010, Employee testified and argued she had just learned the Juneau Division building, in which the July 2010 hearing was being held, was considered a “sick building,” which might be affecting her “mental acuity.”  Employee alleged mold and ventilation issues with the building and argued her work-related condition causes her to have an autoimmune reaction to such environments.  Though Employee sought no specific relief, such as moving the hearing to a different building as a result of this discovery, she just wanted to “mention it” for the record.  Employee also testified and argued there were not enough or adequate breaks during the course of the four-day hearing (Carey).

40) Numerous, sometimes lengthy breaks were taken during the course of the four-day July 2010 hearing, and each and every occasion on which Employee requested a break, or it appeared she needed one, one was taken (record).

41) On July 15, 2010, Employee testified and argued she met with hostility from Division employee Michael Monagle, and such behavior from Division staff was a “common problem.”  She questioned why in her view she was “singled out” for special restrictions at the Juneau Division office, such as having to make an appointment before viewing her file (Carey).

42) On July 15, 2010, Division employee Steven Ryals credibly testified at times he observed Employee at the Juneau Division offices and she acted “out of line,” meaning she became “flustered” and “raised her voice” inappropriately on “multiple occasions” (Ryals).

43) On July 15, 2010, to address Employee’s issue concerning the alleged “sick building,” State of Alaska employee Bill Endicott credibly testified there were minor mold issues in the Juneau Division offices which had been resolved in 2009.  When minor mold issues previously existed, they were limited to certain areas on the first and second floors and did not affect the Division’s hearing room where Employee’s hearing was taking place.  Mr. Endicott produced a laboratory report from an environmental firm showing the mold concentration inside the Juneau Division offices was actually lower than it was outside (Endicott; see also Hearing Ex. 1).

44) On July 15, 2010, after the lunch break, Division Chief of Adjudications Janel L. Wright made photocopies of documents for Employee.  Employee testified Ms. Wright intentionally made the wrong number of copies and mixed up the documents to confuse Employee (Carey).

45) On July 15, 2010, Chief Wright credibly testified she made the exact number of copies Employee requested, did not mix up the documents, and gave them back to Employee in the precise order in which she received them (Wright).

46) Chief Wright credibly explained Employee’s agency file was carefully organized and Bates-stamped because, unlike most injured workers with pending claims, Employee had concerns about file maintenance and integrity.  Given these concerns, Chief Wright felt it prudent to organize Employee’s agency file and Bates-stamp each document in chronological order, as much as possible, to protect file integrity and resolve any ongoing concerns (Wright).

47) Chief Wright credibly testified she did not remove, insert, cull, alter, modify or otherwise change any documents in Employee’s agency record, and did not direct any Division employees to do so (Wright).

48) Chief Wright is highly respected at the division, has a reputation for impeccable honesty and ethics in the workers’ compensation community and has absolutely no reason to intentionally interfere with any aspect of Employee’s workers’ compensation case, as Employee alleges (experience, judgment, observations, and inferences drawn from all the above).
49) On several occasions during the July 2010 hearing, and on July 15, 2010, Employee implied or argued Acting Director Michael Monagle had a personal vendetta against her, and may have been responsible for culling, adding, removing, altering or otherwise changing documents in Employee’s agency file (Carey).

50) On July 15, 2010, Acting Director
 Monagle credibly testified he did not remove, insert, cull, alter, modify or otherwise change any documents in Employee’s agency record, and did not direct any Division employees to do so (Monagle).

51) Director Monagle is highly respected at the division, has a reputation for impeccable honesty and ethics in the workers’ compensation community and has absolutely no reason to intentionally interfere with any aspect of Employee’s workers’ compensation case, as Employee alleges (experience, judgment, observations, and inferences drawn from all the above).
52) In response to Employee’s questions about her perception she was treated differently from other injured workers, then Acting Director Monagle credibly testified reasonable restrictions were placed on Employee because she occasionally would demand “2 to 3 hours” at a time with Juneau Division staff, mislabeled documents she was filing, which caused confusion, and Juneau Division employees could not plan their work day when Employee would appear at random times and demand hours of attention.  Acting Director Monagle credibly testified he had no personal feelings concerning Employee (Monagle).

53) On July 15, 2010, Employee testified she believed private attorneys including defense lawyers could take her agency file outside the building and copy it at will (Carey).

54) There was no credible testimony and no credible evidence supporting Employee’s belief private attorneys including defense lawyers could take her agency file outside the building and copy it at will (record).

55) Employee testified and argued she wanted “two minutes” for each medical record to discuss each record with the SIME physicians (Carey).

56) Allowing Employee two minutes per medical record with each SIME physician would require over 80 hours just for reviewing the medical records with the SIME physicians, not including any evaluation, history, examinations or report writing (experience, judgment, observations, and inferences drawn from all the above).
57) Employee testified she attempted to file an appeal notice concerning the Alaska Worker’s Compensation Appeals Commission with Juneau Division staff, who refused to accept it, she stated, because “they were not sure it was completed properly,” which Employee perceived as “further evidence of interference” by Juneau Division staff with her workers’ compensation claim (Carey).
58) On numerous occasions during the July 2010 hearing, Employee testified and argued Juneau Division staff intentionally scanned pictures and certain documents in her agency file on “low resolution” so they would be illegible to Division staff in Anchorage who would look at the records electronically (Carey).
59) On or about July 15, 2010, the three-member panel hearing Employee’s claim noticed Employee was secretly recording conversations occurring in the hearing room when Employee was not present, at least during lunch hours if not more frequently, with a digital recorder.  This observation is different from the panel’s additional observation Employee was recording the hearing when the case was “on the record” and her recorder was in plain view.  At one point, Employee or the individual assisting her at hearing covered the digital recorder with a piece of paper in an effort to hide it from view.  On another occasion, Employee or her assistant covered the digital recorder with a napkin, with the same intent (hearing observations and inferences drawn from the above).

60) On July 16, 2010, Employee read her June 4, 2010 affidavit into the record.  Among other things, Employee alleged she was “intentionally poisoned” with uranium and like toxins, alleged a “toxic assault,” and stated her son had similar amounts of poison in his system (Carey).
61) Employee testified she believes former hearing officer Robert Briggs intentionally manipulated the evidence in her case, including but not limited to not accurately reflecting what happened at prehearing conferences in his prehearing conference summaries, intentionally changing prehearing conferences to earlier days without notifying her so she would not appear to protect her interests, inappropriately sequestering her agency file in his office, deliberately delaying indexing of her file to prevent her from reviewing it, and “stalling” her case hoping she would miss the statute of limitations against the EME physicians all because she perceived Mr. Briggs as “insurance friendly” and she believes he is known to have an ulterior motive to “protect insurance companies” in workers’ compensation claims (Carey).
62) Former hearing officer Robert Briggs was not known in the workers’ compensation community as an “insurance friendly” hearing officer (experience, judgment, observations, and inferences drawn from all the above).
63) Employee testified former hearing officer Briggs and director Monagle had an “obvious bias” against her, both “worked behind the scenes” and were somehow involved when two binders of information from Employee’s agency record allegedly “went missing” and were among the people with access to her file when documents were allegedly removed (Carey).
64) There is no credible testimony or evidence any “white binders” were ever filed with or ever disappeared from Employee’s agency file, or former hearing officer Briggs or director Monagle had anything to do with any allegedly missing white binders (record).
65) Notwithstanding her prior testimony and argument former hearing officer Briggs failed to accurately record what happened at prehearing conferences in his prehearing conference summaries, Employee testified and argued Mr. Briggs’s December 2, 2009 Prehearing Conference Summary was “too wordy and too lengthy” (Carey).
66) Employee testified she has cognitive problems “every day” and, on that very day, inadvertently drove to Douglas, Alaska, rather than back to Juneau after lunch (Carey).

67) On several occasions during the July 2010 hearing, Employee testified her luggage was stolen from Alaska Airlines, documents removed, and then ultimately mailed back to her in an envelope without any return address or any postmark (Carey). 

68) Employee expressed suspicion why Employer’s counsel did not always check the same boxes on each record release, why Employer only requested certain records, but not all records, and why certain documents Employee thought were helpful to her claim were not placed in the agency record by Employer (Carey).

69) Employee testified and argued a joint plaintiff in a lawsuit against Exxon was found dead in his hotel room of “natural causes” at age 28 before he could give his deposition.  Employee disputed the cause of death and testified this individual was intentionally injected with something, did not commit suicide as some people surmised but was “murdered” (Carey).

70) Employee testified she had attempts on her life including being chased by a car at over 90 mph, and being shot at twice (Carey).

71) As further evidence of a concerted effort against her Employee testified and argued, during her EME trip, Employer intentionally put her in a hotel room on the ground floor in a room outside of which was stacked rolls of carpet, to enable an intruder to enter her room because the screen-less window had a broken latch (Carey).

72) Employee testified and argued her workers’ compensation case was intentionally thwarted by Division employees, she suffered intentional interference from Juneau Division staff, director Monagle who was in charge of self-insured employers was biased and working against her because Exxon was a self-insured employer, there was a concerted effort by director Monagle, the Juneau Department of Labor, and Employer’s counsel to “extinguish her case,” through a “litany of abuses,” “attorney misconduct,” “lost documents,” and “changed appointments,” all of which in Employee’s view deserves an “investigation” against director Monagle and former hearing officer Briggs by an impartial investigator, not affiliated with the Alaska Department of Labor (Carey).

73) Employee suggested this was a “very serious matter,” she does not want “to die,” but wants to recover from her work-related illness and obtain all benefits to which she is entitled (Carey).

74) In her view, Employee has done “all she was asked to do” in respect to her claim, and objects to “special rules,” which are restrictive and designed “only for her” (Carey).

75) Employee has not done all she was asked to do.  For example, Employee has never supplemented or returned the SIME binders with her affidavit of completeness, has not provided all requested discovery and has never returned specific releases to Employer’s counsel, as was agreed at the July 2010 hearing (record).

76) Employee testified and argued she is “impaired,” but “not stupid” (Carey).

77) Between July 16, 2010, the last day of the four-day July hearing, and September 7, 2010, when the record closed, Employee filed numerous, additional documents (record).

78) On August 16, 2010, Employee sent the following e-mail, cited in part:

A)  The four binders have apparently been culled of favorable documents for Plaintiff; therefore simply looking through the binders would not remedy the skewing of my medical files because I would not know what all was missing considering nearly three thousand pages; 


B) Pages have been added that should not be included in the files such as agenda-driven reports from Defense-hired doctors that are inaccurate, some of which have been altered to cover up alleged crime considering the IME doctors and the alleged poisoning;


C)  Some records are inaccurate and impossible to correct.  Certain inaccuracies within the records might have been alterations rather than simple errors by office staff or doctors couching statements to avoid becoming involved in litigation; 

D)  Holmes Weddle and Barcott is the law firm handling the Exxon et al case regarding the oil spill cleanup, and opposing counsel in this Workers’ Compensation case is also from HW&B, therefore there is an additional agenda for Defense to skew the medical files, and I am incapable of correcting the voluminous files which will unfairly benefit Defendants in the Exxon et al case, so it is imperative that I not be forced to rush through thousands of pages of important documents, most of which I don’t know from where they originated.


E)    I’d like to bring to your attention that the IME(s) occurred during February 5 thru February 8, 2008.  The medical releases which were signed by me and then passed to Nina Mitchell via my then attorney, Robert Madden, were dated a few months after the IME(s).  This fact alone demonstrates that the IMEs are at best based upon spurious information.

. . .


G)      I have petitioned for assistance since 2006. Under the American Disabilities Act I petitioned for funding for assistance again on June 30, 2009 after I saw that my file was being overwhelmed by spurious medical records.  My attorney was ineffective and had quit in mid-proceeding and failed to show up at a scheduled Mediation back in January 2009.


H)  My Petitions were not heard until May 3, 2010, whereby I did not have the ability or wherewithal, mental acuity, at the time to argue my own case for the funding; my arguments had become so stale and forgotten due to the lengthy laps in time between my asking for funding and when the argument was actually heard nearly three years later.


I)   Presently, there is evidence of fraud, proof of which might require me to present portions of the SIME binders, and therefore the binders become evidence and perhaps impeachment more so than accurate reflections of my medical history.  

J)    I am not capable of looking through the several thousand pages without assistance.  The medical records and alterations serve the Defense by inundating me in overly-burdensome tasks to correct Defense’s wrongdoing so that I cannot function to proceed in what has become necessary court actions regarding the Exxon Valdez oil spill employment.    It is necessary to scrutinize documents for handwriting alterations, forged signatures, culled documents, spuriously added documents, and as well, Defense’s agenda driven reports.  My looking through the binders does not consist of a mere casual glancing through the pages; I am being asked to view, compare, recall, examine, and attest to the accuracy of thousands of pages of documents that have not been in my control, but rather the control of Defense attorneys, Veco, and Exxon, and there is no telling where the records came from.


K)  Defense attorney, Nina Mitchell, and some of her assistants, Ms. Tonya Jorgenson, and Niki Gomez, Neil Bennett, Robert Madden, and other hirees, plus previous defense attorneys, Mr. Michael Budzinski, and prior to him, Mr. Cooper, from different law firms worked this case since 2006, and prior to that insurance representatives: Steve Wiper, Shannon Butler, Jan Lindsey, Ms. Penney Miller, Mr. Thomas Lampman have had access to the medical records which Ms. Mitchell produced.  As well, Exxon attorneys, William Somers, George Shippley and many other attorneys have had access to the records which Nina Mitchell produced.  I have recently found out that Exxon attorneys went around to various doctors and colluded with them without my knowledge or connect which resulted in medical records becoming skewed and likely testimony ‘captured,’ and more potential for medical records being altered.  I simply cannot attest to the accuracy of records which have been out of my control.  Medical records hav (sic) gone missing from doctors’ offices and also from my own files which have been locked up.


L)  There are several discrepancies within the DOL file that remains in Juneau.  It has been impossible for me to file documents at Juneu (sic) DOL and the process has become so confusing to me that I am again disadvantaged because of the filing inconsistency(s).  This contentious process has served the Defense well to further wear me down and deplete my energy.


M)  Often times when I go to the Federal Building to file documents the clerk of court office is closed so that I cannot file pleadings and acquire a date-stamped proof of filing copy.  There is only one clerk of court and when she gets sick or has a head ache or takes a vacation I have to file documents and then wonder who is mining (sic) the office and who has access to the office and my documents in her absence.  It’s not the clerk’s fault that there is no back-up.  Similarly, on July 2, 2010 I experienced the same closing-of-the-office half an hour early, right before I arrived, which caused problems in my filings, and then there were even more problems with all the new rules and hoops that I, only I, had to jump through such as not being able to look at my file without a 24-hour appointment or not being able to file anything without a 24-hour appointment.  I got the impression that my file was being altered at Juneu (sic) DOL after I saw that the University of WA Factbook which I had submitted was missing important pages.


N)  I cannot be responsible for files that are out of my control and particularly considering that there is opportunity and motive for Defense-driven shenanigans.  I am up against a very influential opponent when considering the Exxon Valdez oil spill clean-up and Veco and the insurance company and their doctors.  The medical records which Nina Mitchell produced have not been well protected and there is enormous incentive for the records to cause me to appear crazy, not credible, or make it appear that I drink and smoke and cause my own problems, and in one of the insurance company’s records I am even said to be ‘injecting,’ ‘inhaling gas’ or ‘drinking,’ apparently to fake my condition.  Other records falsely cause me to appear potentially suicidal, as if suicide runs in my family; this is suspicious because so many of the Exxon Valdez litigants and witnesses have been found dead with supposed suicide as being the cause of death.  Records which exonerate me have been culled from Ms. Mitchell’s submitted records as discussed during the Hearing of July 13, 2010 thru July 16, 2010.  There is not only incentive for my records to be skewed but also tremendous opportunity considering the massiveness of the Defense and accomplices.


O)   I have been disadvantaged because I am only one person who functions at a reduced capacity because of my toxic exposure and illness, who has had to care for a child who was also affected by the oil spill toxins pre-birth, and I am pitted against Defense attorneys with paralegals, secretaries, investigators, their hired doctors, alleged INFLUENCED and/or CORRUPT doctors operating under instruction, quasi security forces, a/k/a ‘corporate thugs,’ a system that is tailor-made for Employer cover-up(s) and undue influence.


P)     I OBJECT to the Petitions not being heard in the order in which they wee (sic) filed.  This jumbling of the hearing-matters disadvantages me because consequently I have been unable to obtain medical records which are authenticated by opposing counsel.  I have been unable to cross examine opposing counsel’s hired doctors.  I have been unable to question Mr. Robert Briggs, a person within the DOL system who, in my view, essentially worked on behalf of the opposing insurance company/Veco/Exxon to thwart my progress in the AK Workers’ Compensation case.  After he had allegedly damaged my case behind the scenes at Juneau Workers’ Comp he quickly resigned before being questioned, and the notice that I delivered via email to the Board was not filed correctly in that the pages whereby I stated that I requested to question Mr. Briggs mysteriously vanished from the DOL file.


Q)    Now, to top it all off, tests show that I have apparently been poisoned yet again, approximately one month ago, this time by a poison that is known to cause cancer and is impossible to get out of one’s system.  I am extremely fatigued due to the oil spill related illness, the alleged poisoning on or about February 6, 2008, and the recent apparent intentional poisoning, all of which cause fatigue.  I don’t even know if I have enough energy for appealing the order which denies my assistance.  I have felt extremely tired for the past month and I have only, within the past few days, received the results of my toxic testing which explain why I have felt such additional fatigue.  I am letting you know this because I have not been able to compile a listing of the multitudes of discrepancies in the SIME binders, and that I OBJECT, for reasons explained above, and also for reasons that I have written in the DOL files, to the verbal Order which states that I have one month in which to correct opposing counsel’s files.


Submitted on this 16th day of August, 2010 bu (sic) Betty G. Carey (emphasis in original).


(Employee’s email: “198933971; OBJECTIONS; Appeal; SIME files alterations; no foundation; dates of IMEs don’t reconcile w releases,” August 16, 2010).

79)  On August 17, 2010, Employee sent the following e-mail, cited in part:

(Copyright) Carey; August 17, 2010; All Rights Reserved


Dear DOL Workers’ Compensation Division:


In this email, below, I am sending you copies of two letters which demonstrate inconsistency and shenanigans on the part of opposing counsel.  This is but one example of how records can be ‘retroactively’ added to the file. . . .

 
This present day discrepancy is one of many examples of my files being altered, and it is impossible for me to constantly oversee the file and know what all has been added or culled or manipulated and contents changed within records that have been out of my control and in the control of Defense attorneys and agenda-driven office staff. . . .

. . .


Please read the following two letters which will clarify the point about files and records being altered, sometimes retroactively. 


Thank you,

Betty Carey

(Employee’s e-mail: “example of inconsistency of file and/or alteration by additional copies slipped into file,” August 17, 2010).

80) On August 19, 2010, Employee sent the following e-mail, cited in part:

August 24, 2010 answer to August 19, 2010 email from Lynda Gillespie


(Copyright) Carey; August 22, 2010; All Rights Reserved


Dear Ms. Gillespie:


My answer to your question. . . .

 
A)  I have continuously stated . . . that I must know when and from whom the copies of the documents were obtained BEFORE I can authenticate them.  Ms. Mitchell refuses to produce this ‘foundation’.  There are many reasons, I profess, that Ms. Mitchell refuses to produce this documentation, none of which would reflect honorably on Ms. Mitchell and her law-firm, Holmes Weddle and Barcott.

. . .


C)  Ms. Mitchell . . . did not produce the subpoenas that she sent to True North Federal Credit Union or Alaska USA, and the medical releases which she produced were suspiciously dated months AFTER the examinations I endured at the hands of her hired doctors.  This means that the doctors either had medical information which was ‘fruit of the poisonous tree’ or they simply wrote canned reports or reports under instruction from the insurance company or opposing law-firm, and obtained the medical files later; none of which is ethical conduct on the part of Ms. Mitchell or the doctors.


D)  Ms. Mitchell has never produced the documents which she gave her hired doctors for their IME reports.  I have never been privy to the medical records that Ms. Mitchell SELECTED for her doctors’ reports, therefore I cannot know what her doctors saw when they were writing their reports, and I cannot know if those records were complete, although I do know for certain that some of the records were not complete because it is apparent that some of the records that Ms. Mitchell produced so that I would appear as if I am crazy are incomplete and void of the records which show that I am indeed truthful and not crazy, as discussed in the July 13-16, 2010 Hearing. . . .  According to Ms. Mitchell’s own records which were eventually produced as a result of recent orders, Ms. Mitchell did not have my signed medical releases before her doctors examined me, therefore she could NOT HAVE GIVEN THEM LEGITIMATE MEDICAL RECORDS!  If I am ordered to produce records in present day times, then it wrongfully legitimizes Ms. Mitchell’s allegedly illegally obtained records, and therefore I OBJECT to producing any further records for Ms. Mitchell. 


Steven, when testifying during the July Hearing, brought up ‘forgery’ as an example of altering records but he was quickly shut down by a DOL superior from testifying further.  For example, one of Miss Mitchell’s IME doctors states that I worked only 10 days on the oil spill clean-up.  No record that I have ever seen states this because IT IS PROVABLY NOT TRUE, but I can’t determine if her doctor is just lying or if her doctor is seeing records that are designed to be misinformation, OR BOTH.  In my DOL file there is a notarized statement, including a time-sheet from July 1989.  The oil spill general foreman who kept records from 1989 wrote an affidavit and attached my time-sheet, which I submitted to Juneau DOL AS AN ORIGINAL COLOR-COPY.  AFTER I submitted it to Juneau DOL, it was altered or replaced so that it became illegible and was black and white instead of the color copy, and shaved off at least one day, as if a different time-sheet replaced the one I submitted.  Even if Ms. Mitchell’s doctor had obtained the phonied time-sheet, the doctor would have known that my employment was certainly well over ten days.

Additionally, I have spoken to my ex-attorney about the medical releases which Ms. Mitchell contends were altered when she received them from said ex-attorney.  He informs me that neither he nor his office staff altered the medical releases in any way prior to sending them to Ms. Mitchell, and anybody who did change the releases after my signature would be acting unethically and illegally. I allege that Ms. Mitchell’s office staff or Ms. Mitchell added the [X]’s to the releases and that she has acted unethically and illegally in doing so.

   
E)    There is no way of viewing the thousands of pages which would be necessary to review in order to ascertain whether or not these documents have been altered.  As I stated in my email dated August 16, 2010, and as I have REPEATEDLY stated:  I cannot authenticate documents which have been out of my control and do not display proper Foundation; I need to know where those documents come from and who produced the documents to Ms. Mitchell before I can authenticate them, AND EVEN IF I AM ABLE TO ACQUIRE THIS LONG SOUGHT INFORMATION, THERE ARE THOUSANDS OF PAGES OF RECORDS AND I NEED ASSISTANCE TO LOOK THROUGH EACH AND EVERY PAGE.


F) I have Petitioned and stated time and time again that I NEED ASSISTANCE in setting forth this case, including assistance to help me scrutinize and organize the thousands of pages of documents which Ms. Mitchell has produced to the W.C. file.


G)   I no longer trust anybody at the Juneau office of Workers’ Compensation, save for a couple of people, and even those couple of people whom I do trust are ‘under instruction’ of those whom I do not trust.  If you recall, Ms. Gillespie, I petitioned long ago for you and Mr. Briggs to be removed from my case.  I am still concerned that the eleven hundred pages of my documents within the two large white binders were not filed and ‘lost’ at Juneau DOL and when I asked if anybody would even look for them I was told ‘No’ by Mr. Monagle.  Back then I filed everything with Jay Childers and he passed it on to you for logging in.  In addition to the two large binders, approximately 1,000 pages were sent by you to ‘Fairbanks’ rather than Anchorage for my hearing of June 11, 2010; these documents, even though I filed them in Juneau, never bore a Juneau stamp, but rather a Fairbanks and then Anchorage stamp.  And you were the one who used to insist that I write a check or drive to town to get a money order for tiny amounts such as 70 cents just for a date-stamped first page of whatever I handed in to Juneau DOL, and drive downtown to get a single copy; apparently Juneau DOL could not accept cash, even 35 cents for a copy. This was all minutia (sic) to wear me out and cause me to drop the ball at Workers’ Comp.  Of course there’s more, but I can’t continue to say the same things over and over again; I type slowly and I am exhausted and have little energy.  I just want to let the Board know that I do not trust that DOL has kept the integrity of the file.


H)   It is clear to me that DOL, particularly, Juneau DOL works for the insurance companies, and big employers such as Exxon and Veco KNOW that they can simply turn worker over to DOL and wear out litigants, that is, if their illnesses don’t wear them out first.


I)  So now you ask me if I really meant that I need more time to do the impossible, look through unsubstantiated documents, and you want to send me to someone who offices on the floor right below Juneau DOL so that I will have a chance at accessing the American Disabilities Act.  The problem is that I don’t know what all goes on behind the scenes at Juneau DOL; I don’t know how far-reaching the insurance industry is with regard to utilizing DOL to help them deny claims.  I don’t feel comfortable dealing with anybody in your DOL building, and perhaps not even in Juneau, and perhaps not even in Alaska.  I have become very leery WITH GOOD REASON, and I have to deal with health problems, cognitive problems, and additional ‘toxic exposure and/or assault’ as of recently.

. . .


K)   I feel that DOL is attempting to interfere with my appeal by pushing me to answer further questions and take the time to do the impossible.  I HAVE TO WORK ON MY APPEAL NOW, AND I HAVE TO WORK ON GETTING MY HEALTH BACK, IF POSSIBLE.


L)   I’m sorry it has come to this but I cannot fight battles which should have been fought long ago.  My PETITIONS, REQUESTS, and OBJECTIONS should have been heard individually, long ago, since 2006, when they were made, rather than being put off for years until I lost my continuity of thinking and references for setting forth my argument(s).  I asked you, Ms. Gillespie, back in mid-2009, what in the world I have to do to get my Petitions heard.  You shrugged your shoulders and said you didn’t know.


M)   In the past many of my documents which I filed did not reach the hearing officers for one reason or another:  sometimes they didn’t get scanned into the system at Juneau DOL so that the Anchorage officers could see them; sometimes they were ‘mis-routed’ from Juneau DOL; sometimes they apparently got culled right before the Anchorage officers arrived for a hearing; sometimes I’ve been ordered to jump through so many hoops by Juneau DOL that I cannot even file documents; then the office closed half an hour early on July 2, 2010, just minutes before I arrived at the Juneau DOL door. . . .


N)    Now you tell me that I must go and see yet another person within the Juneau DOL building; but this person would have no way of seeing me or retroactively assessing me from back in 2006 and prior when I signed my Petitions.  My illness waxes and wanes and I am not stepping into any more agenda-driven traps so that the enemy can produced a canned report. I have doctors’ reports that confirm disability and I certainly believe I am disabled, and it is my understanding that the American Disabilities Act is applicable in my situation.  I can’t even imaging (sic) what the person who you, Ms. Gillespie, instruct me to see regarding the American Disabilities Act would write in order to cause me to lose my case.


O)   The answer to your previous question is that I OBJECT and I need to be left alone while I get busy on my Appeal to acquire funding for assistance.  For my own reasons, I do not think it is prudent or wise for me to go to the Juneau DOL building.  Nobody has ever answered my questions about why I am treated differently than any other person who walks through the door at Juneau Workers’ Comp even though I have repeatedly asked Mr. Monagle and had also asked Ms. Wright somewhat the same questions over a month ago.  I find it more efficient and it helps ensure the integrity and provability of the file if I email rather than be a walk-in at Juneau DOL.


P)    If I provide present-day records then Ms. Mitchell’s allegedly illegally obtained and/or altered records could be made to appear legitimate.  For this reason I OBJECT to producing any more records requested by Ms. Mitchell, at least until she produces Foundation for the records which she has in her possession and which she has already produced.  I reiterate my OBJECTIONS set forth in the August 16, 2010 email.


Q)  Is there anywhere within the regulations that states I CANNOT receive funding for assistance?  I can’t keep up with having to file for dental benefits, having to request a transcript of the July 13-16, 2010 hearing for the Appeals Commission, and having to correct the DOL file and file new documents, and prepare for my Appeal, and take care of myself medically, and investigate suspicious death(s), etc. 

Sincerely,
Betty Carey

(COPYRIGHT) CAREY; ALL RIGHTS RESERVED for text and pictures above and below this copyright notice (emphasis in original).

(Employee’s e-mail: “Confirming OBJECTIONS,” August 24, 2010).

81) The merit hearing previously scheduled for November 9, 2010, was continued indefinitely at a September 2, 2010 prehearing.  However, a prehearing was scheduled for October 19, 2010, and a procedural hearing was set for November 9, 2010, at the same prehearing.  
82) Employee’s agency file contains approximately 12,717 pages, and the SIME has not even been completed yet (record)
PRINCIPLES OF LAW

AS 13.26.010.  Jurisdiction of subject matter; consolidation of proceedings.  (a) The court has jurisdiction over protective proceedings and guardianship proceedings. . . . .

Title 13 of the Alaska Statutes provides comprehensive procedures for protective proceedings and guardianship appointments.  In particular, AS 13.26.010 gives the Alaska Superior Court jurisdiction over both proceedings.  Lanpher v. Trident Seafoods Corp., AWCB Decision No. 03-0035 (February 14, 2003).  See also, Thomas v. North Pacific Processors, AWCB Decision No. 93-0259 (October 14, 1993).  

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) workers’ compensation cases shall be decided on their merits except where otherwise provided by statute;

3)   this chapter may not be construed by the courts in favor of a party;

4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).

AS 23.30.110.  Procedure on claims.  (a) Subject to the provisions of AS 23.30.105, a claim for compensation may be filed with the board in accordance with its regulations at any time after the first seven days of disability . . . and the board may hear and determine all questions in respect to the claim. . . .

The language “all questions” is limited to questions raised by the parties or by the agency upon notice duly given to the parties.  Simon v. Alaska Wood Products, 633 P.2d 252, 256 (Alaska 1981).  The board may not decline to hear disputes concerning a validly filed claim.  Summers v. Korobkin Construction, 814 P.2d 1369, 1372 (Alaska 1991).

AS 23.30.130.  Modification of awards.  (a) Upon its own initiative . . . on the ground of a change in conditions . . . or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure prescribed in respect of claims in AS 23.30.110.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases, or decreases the compensation, or award compensation. . . .

The Alaska Supreme Court discussed AS 23.30.130(a) in Interior Paint Company v. Rodgers, 522 P.2d 164, 168 (Alaska 1974) stating: “The plain import of this amendment [adding ‘mistake in a determination of fact’ as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted”(quoting O’Keeffe v. Aerojet-General Shipyards, Inc., 404 U.S. 254, 256 (1971)).  An examination of all previous evidence is not mandatory whenever there is an allegation of mistake in determination of fact under AS 23.30.130(a).  “The concept of ‘mistake’ requires careful interpretation.  It is clear that an allegation of mistake should not be allowed to become a back-door route to retrying a case because one party thinks he can make a better showing on the second attempt” (id. at 169; citing 3 Larson, The Law of Workmen’s Compensation §81.52, at 354.8 (1971)).

In the case of a factual mistake or a change in conditions, a party “may ask the board to exercise its discretion to modify the award at any time until one year” after the last compensation payment is made, or the board rejected a claim.   George Easley Co. v. Lindekugel, 117 P.3d 734, 743 (Alaska 2005).  Section 130 confers continuing jurisdiction over workers’ compensation matters (id.)  By comparison and contrast, a petition for reconsideration has a fifteen day time limit for the request and the board’s power to reconsider “expires thirty days after the decision has been mailed . . . and if the board takes no action on a petition, it is considered denied” (id. at n. 36).  See also Williams v. Safeway Stores, 525 P.2d 1087, 1088 (Alaska 1974) (AS 23.30.130 “requires that the application for modification be made ‘before one year after the date of last payment of compensation.’”).  But see Ayele v. Unisea, Inc., AWCB Decision No. 01-0017 at 3 (January 18, 2001) (Holding “the Board’s power to modify a decision expires one year after a decision is issued or compensation (not medical expenses) is paid.”).  See also Zimmerman-Cummings v. Dynair Services, AWCB Decision 98-0057 (March 19, 1998) for a similar holding.

Nothing in AS 23.30.130(a)’s language limits the “mistakes in determination of fact” basis for review to issues relating solely to disability.  “We hold that under Alaska’s . . . compensation provisions there is no limitation as to the type of fact coming within the ambit of the statutory ‘mistake in its determination of a fact’ review criterion.  More particularly, under AS 23.30.130(a), the Board has the authority to review an order in which a claim has been rejected because of a mistake in its determination of a fact even if the fact relates to the question of liability or causation.”  Fischback & Moore of Alaska, Inc. v. Lynn, 453 P.2d 478, 484 (Alaska 1969).  Lynn adopted language from Jarka Corp. v. Hughes, 299 F.2d 534, 537 (2d Cir. 1962), which said:

In order to modify a previous order on the theory of mistake, a new order should make it clear that it is doing so, should review the evidence of the first hearing and should indicate in what respect the first order was mistaken -- whether in the inaccuracy of the evidence, in the impropriety of the inferences drawn from it, or, as may be true in the present case, because of the impossibility of detecting the existence of the particular condition at the time of the earlier order.


Lynn also cited from a U.S. Supreme Court case construing language from the almost identical provision in the Longshoremen’s and Harbor Workers’ Compensation Act, which noted: “We find nothing in this legislative history to support the respondent’s argument that a ‘determination of fact’ means only some determinations of fact and not others.”  Lynn, 453 P.2d at 483; citing Banks v. Chicago Grain Trimmers Ass’n, 390 U.S. 459 (1968), rehearing denied, 391 U.S. 929 (1968).  If the board articulates mistakes of fact, it may ultimately rule it is no longer in accord with its initial conclusions, which new ruling must be supported by substantial evidence.  Lynn 453 P.2d at 484-485.  “Substantial evidence” is defined as such relevant evidence as a reasonable mind might find adequate to support a conclusion.  Williams v. State, 938 P.2d 1065, 1069 (Alaska 1997).

AS 23.30.135.  Procedure before the board.   (a)  In making an investigation  or inquiry  or conducting a  hearing  the  board  is not bound  by common  law or statutory  rules of evidence  or by  technical or formal rules  of procedure,  except as  provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . . 

AS 23.30.140.  Appointment of guardian by court.
  The director may require the appointment of a guardian or other representative by a competent court for any person who is mentally incompetent or a minor to receive compensation payable to the person under this chapter and to exercise the powers granted to or to perform the duties required of the person under this chapter. If the director does not require the appointment of a guardian to receive the compensation of a minor, appointment for this purpose is not necessary.

AS 23.30.140 grants the director (and formerly the board) authority only to “require” appointment of a guardian or other representative by a competent court for proceedings brought under the Alaska Workers’ Compensation Act.  Lanpher v. Trident Seafoods Corp., AWCB Decision No. 03-0035 (February 14, 2003).  See also, Thomas v. North Pacific Processors, Inc., AWCB Decision No. 93-0259 (October 14, 1993).  “That section does not, however, give us the authority to determine a person to be incompetent.  Declarations of incompetence must be made by the Alaska Superior Court.”  Lacy v. Hotel Captain Cook, AWCB Decision No. 99-0255 at 3 (December 14, 1999).  In Lacy the board granted the employee 30 days to initiate proceedings in the superior court to determine if he was eligible to have a court-appointed guardian because of mental incompetence, pursuant to AS 13.26.090 et. seq. and to contact the Office of Public Advocacy for assistance (id. at 4).  But see Clark v. Reach, Inc., AWCB Decision No. 97-0254 at 3 (December 15, 1997) (“It appears that AS 23.30.140 requires us to make at least a preliminary finding of mental incompetence in order for us to ‘require’ the appointment of a guardian.”).  “The board was created by the act and its authority is limited to the powers and duties prescribed by that act.”  Gunter v. Kathy-O-Estates, 87 P.3d 65, 69 (Alaska 2004).

8 AAC 45.120. Evidence. . . . 

. . .


(b) The order in which evidence and argument is presented at the hearing will be in the discretion of the board, unless otherwise expressly provided by law.  All proceedings must afford every party a reasonable opportunity for a fair 
hearing. . . .

The American Psychiatric Association’s Diagnostic and Statistical Manual of Mental Disorders, Fourth Edition, also known as DSM-IV, describes a Paranoid Personality Disorder as follows:

301.0 Paranoid Personality Disorder

Diagnostic Features
The essential feature of Paranoid Personality Disorder is a pattern of pervasive distrust and suspiciousness of others such that their motives are interpreted as malevolent.  This pattern begins by early adulthood and is present in a variety of contexts.

Individuals with this disorder assume that other people will exploit, harm, or deceive them, even if no evidence exists to support this expectation (Criterion A1).  They suspect on the basis of little or no evidence that others are plotting against them and may attack them suddenly, at any time and without reason.  They often feel that they have been deeply and irreversibly injured by another person or persons even when there is no objective evidence for this.  They are preoccupied with unjustified doubts about the loyalty or trustworthiness of their friends and associates, whose actions are minutely scrutinized for evidence of hostile intentions (Criterion A2).  Any perceived deviation from trustworthiness or loyalty serves to support their underlying assumptions.  They are so amazed when a friend or associate shows loyalty that they cannot trust or believe it.  If they get into trouble, they expect that friends and associates will either attack or ignore them.

Individuals with this disorder are reluctant to confide in or become close to others because they fear that the information they share will be used against them (Criterion A3).  They may refuse to answer personal questions, saying the information is ‘nobody’s business.’  They read hidden meanings that are demeaning and threatening into benign remarks or events (Criterion A4).  For example, an individual with this disorder may misrepresent an honest mistake by a store clerk as a deliberate attempt to shortchange or may view a casual humorous remark by a co-worker as a serious character attack.  Compliments are often misinterpreted (e.g., a compliment on a new acquisition is misinterpreted as a criticism for selfishness; a compliment on an accomplishment is misinterpreted as an attempt to coerce more and better performance).  They may view an offer of help as a criticism that they are not doing well enough on their own.

Individuals with this disorder persistently bear grudges and are unwilling to forgive the insults, injuries, or slights that they think they have received (Criterion A5).  Minor slights arouse major hostility, and the hostile feelings persist for a long time.  Because they are constantly vigilant to the harmful intentions of others, they very often feel that their character or reputation has been attacked or that they have been slighted in some other way.  They are quick to counterattack and react with anger to perceived insults (Criterion A6).  Individuals with this disorder may be pathologically jealous . . . without any adequate justification (Criterion A7).  They may gather trivial and circumstantial ‘evidence’ to support their jealous beliefs. . . .

Associated Features and Disorders

Individuals with Paranoid Personality Disorder are generally difficult to get along with and often have problems with close relationships.  Their excessive suspiciousness and hostility may be expressed in overt argumentativeness, in recurrent complaining, or by quiet, apparently hostile aloofness.  Because they are hypervigilant for potential threats, they may act in a guarded, secretive, or devious manner and appear to be ‘cold’ and lacking in tender feelings.  Although they may appear to be objective, rational, and unemotional, they more often display a labile range of affect, with hostile, stubborn and sarcastic expressions predominating.  Their combative and suspicious nature may elect a hostile response in others, which then serves to confirm their original expectations.

Because individuals with Paranoid Personality Disorder lack trust in others, they have an excessive need to be self-sufficient and a strong sense of autonomy.  They also need to have a high degree of control over those around them.  They are often rigid, critical of others, and unable to collaborate, although they have great difficulty accepting criticism themselves.  They may blame others for their own shortcomings.  Because of their quickness to counterattack in response to the threats they perceive around them, they may be litigious and frequently become involved in legal disputes.  Individuals with this disorder seek to confirm their preconceived negative notions regarding people or situations they encounter, attributing malevolent motivations to others that are projections of their own fears.  They may exhibit thinly hidden, unrealistic grandiose fantasies, are often attuned to issues of power and rank, and tend to develop negative stereotypes of others, particularly those from population groups distinct from their own. . . .

(DSM-IV, at 634-635).

ANALYSIS

Should the board ask the division director to require, through the superior court, the appointment of a guardian or other representative for Employee solely for purposes of Employee’s workers’ compensation claims?

The law provides authority for this tribunal to hear and decide all questions in respect to a claim.  Employer’s petition concerning guardianship raised a question in respect to Employee’s claims.  On July 13, 2010, Employer’s request for an order requiring a guardian or other representative for Employee was orally denied and thus “rejected.”  Since early on in the July 13, 2010 hearing, when, as the first issue decided, Employer’s petition for an order requiring a guardian or other representative for Employee was orally denied, much testimony and other evidence has been adduced, reviewed and considered.  There were nearly four complete days of testimony and argument from Employee, one Employer witness, and numerous Division witnesses.  A clear pattern emerged from this evidence.  Specifically, as discussed below, Employee is far more incapable of adequately pursuing her workers’ compensation claims, because of her mental status, then originally thought at the July 2010 hearing.  No party has requested modification of the oral order denying Employer’s September 23, 2009 petition for guardianship.  No written decision issued on that oral order.  Consequently, nothing in the law prevents a modification of the oral order based on a “mistake of fact” or changed conditions.  

Without weighing any evidence, testimony or opinions or deciding any issues on their merits, additional evidence and reevaluation of the prior evidence supports a modification of the July 13, 2010 oral order denying Employer’s request for guardianship, pursuant to AS 23.30.130.  In short, as discussed in detail below, the board mistakenly believed Employee could effectively manage her claim, until it heard four additional days of testimony and argument and reviewed post-hearing evidence from Employee that changed its collective mind.  Authority to reconsider the evidence and modify the July 13, 2010 order is a legal question, to which the statutory presumption of compensability is inapplicable.  This decision makes no findings as to whether Employee has a mental disorder, or is mentally “incompetent,” or what caused any mental disorder she may have.

Though none of the panel members are psychiatrists or medically trained to diagnose or treat psychiatric or psychological illness, and no panel member is offering a medical, psychiatric, or psychological diagnosis of Employee, from a layman’s perspective Employee clearly evinces characteristics of what a layman would refer to as “paranoia.”  When this decision refers to Employee’s “paranoia” or “paranoid behavior,” it refers to the panel’s lay perception of Employee’s behavior.  A comparison of known facts from Employee’s hearing record, and the DSM-IV description of a person with a Paranoid Personality Disorder is to this panel revealing.  This is troublesome for several reasons: 

First, the law requires the Act be interpreted to ensure workers’ compensation cases are decided “quickly.”  In this instance, it is difficult at best to get Employee’s claims to a merits hearing because her paranoia interferes with nearly every aspect of her claim preparation.  Employee is constantly sidetracked by her complaints against Division staff in Juneau, which on their face and according to credible evidence adduced during the four-day hearing in July 2010, and in documents and pleadings Employee filed thereafter, are not supported by fact.  Consequently, Employee’s claims are currently mired in ancillary disputes with little hope of ever overcoming Employee’s paranoid perceptions.  Upon reading this decision, Employee may seek reconsideration, modification, or may even appeal and suggest Juneau Division staff is responsible for delays in her case.  In reality, Employee’s all-consuming concerns about her file’s “integrity” at the Juneau Division office gave rise to unprecedented measures to put her agency file in chronological order with Bates-stamps on every document.  This, of necessity, took time and staff resources.  Similarly, Employee’s often unorthodox method of requesting relief caused confusion among clerical staff, as well as among well-trained hearing officers.  Thus, in large measure, the delays Employee complains of were at least in part of her own making, because of her paranoia. 

Second, the Act requires the law be interpreted to ensure workers’ compensation cases are decided “efficiently.”  This case is a model of anything but efficiency.  Employee, notwithstanding repeated efforts by Division staff and the undersigned in previous decisions and orders to advise and inform her how to request relief through filing a simple “petition,” continues to file documents confusingly labeled as “Notice of Intent to Rely,” or writes e-mails containing subtly camouflaged requests for relief.  Employee continues to file documents requesting redundant relief.  This decision is not suggesting Employee does this intentionally to impede progress.  Rather, Employee’s paranoia stokes these efforts because Employee believes she must repeat herself endlessly or else Anchorage Division staff and perhaps Juneau Division staff will not see, read, or understand her arguments.  

Employee may argue she is disabled from effects of her work-related injury, and consequently she needs “leeway.”  Employee has been given leeway, and has proven she is quite capable of drafting and filing comprehensive, complicated, and thorough pleadings and e-mails setting forth her position.  Yet, she refuses to use, or is incapable of using because of paranoia, a simple “petition” form, which would greatly assist clerical staff and hearing officers in deciphering relief she seeks.  Employee’s failure to use a petition form impedes the progress of her claims, to her detriment.

Third, the Act requires the law be interpreted to ensure workers’ compensation cases are decided “fairly.”  Process and procedures are to be as summary and simple as possible.  As long as Employee’s paranoia interferes with her ability to move her case forward to a hearing on its merits, the process is unfair to Employee.  Similarly, it is unfair to Employer to require it to continually incur attorney’s fees and costs litigating issues that typically do not arise in a workers’ compensation case.  Employee’s paranoia thwarts the goal of summary and simple process and procedure.

Fourth, the Act requires the law be interpreted to ensure workers’ compensation benefits are “predictable.”  In this case, Employee insisted on a venue change from Anchorage to Juneau, and when she learned Employer did not oppose the change and her request was granted, immediately and unpredictably decided she wanted venue changed back to Anchorage.  Were venue to be changed to Anchorage, and were Employee to become disillusioned with Anchorage Division staff, it is likely Employee would seek yet another venue change.  All of this paranoia-fueled behavior injects unpredictability into the workers’ compensation system, and further delays Employee’s claims on their merits.

Fifth, the Act requires the law be interpreted to ensure benefits are delivered to injured workers at a “reasonable cost” to Employer.  Employee’s repeated and recent failure or refusal to sign and return releases, provide discovery, supplement and return SIME records with her affidavit of completeness, and her pursuit of ancillary arguments over issues not pertinent to her claims, all increase costs to Employer unnecessarily.  For example, because Employee perceives she has been slighted, maligned, or Employer has inappropriately withheld evidence from her, or withheld the source of its evidence, she now steadfastly refuses to provide any additional information or discovery to Employer.

Sixth, the Act requires cases to be decided “on their merits.”  It has been over a year since an SIME was ordered in this case.  Employee’s refusal to supplement or return the SIME binders along with her affidavit of completeness has stymied the SIME process.  There is simply no end in sight.  Therefore, it does not appear Employee’s claims will be heard on their merits any time soon.

Lastly, the Act requires hearings to be impartial, fair to all parties, and all parties must be afforded due process, an opportunity to be heard, and their arguments and evidence must be fairly considered.  Is unlikely Employee’s case will ever be heard on its merits unless and until someone has the authority to review Employee’s case, and make important decisions concerning releases, foundation of records, discovery, SIME procedures, and so forth.  In short, Employee needs someone to exercise the powers granted to her and perform the duties required of her under the Act, to move her case forward to a hearing on its merits.  Employee argued the only assistance she needs is $54,000.00 to hire help.  Employee misses the point; so long as she labors under paranoid perceptions, no amount of assistance will move her case forward as long as Employee retains the right to exercise the powers granted to her and perform the duties required of her under the Act.

Employee contended in Carey IV she had a “disability,” which is a “cognitive impairment,” for which she needed “assistance.”  She contended in Carey V she failed to prevail in Carey IV because her mental acuity waxed and waned and she cognitively lost some arguments she wanted to make.  Employee claimed in Carey VI she could not review records because of cognitive effects from her work injury.  Her October 3, 2006, workers’ compensation claim and attachment allege “loss of intelligence and continuity of thinking,” “memory problems,” “depression,” “cognitive impairments,” and most notably, “fear” and “psychological injuries.”

Through Employee’s paranoid eyes, the list of persons and entities allegedly involved in a concerted effort to intentionally ruin her workers’ compensation claims, and her other ongoing litigation, is impressive: Employee told Janel Wright people at Juneau Division offices “hate” her enough to intentionally impede her case’s progress.  She believes Juneau Division staff acted rudely to her without reason, but Employee is certain she has never acted rudely, “as she knows in her own heart.”  Employee is certain her agency file has been “corrupted,” and pictures intentionally “blackened” to cover-up a lock on a window adjacent to her window in a hotel room provided by Employer for an EME.  In Employee’s mind, a screen-less hotel window with a broken lock becomes an premeditated portal for a murderer to enter.  “Suspicious rolls of carpet” on the ground outside her hotel room window become “stair steps” affording entrance to whomever might wish to harm her and stop her cases against Employer and others.  Employee is apparently incapable because of paranoia to consider any alternative explanations for any of these alleged facts.

Employee is certain chief Wright is intentionally “avoiding her,” and Employee knows if Ms. Wright “cared to look” at her file, she would certainly see things as Employee does.  No credible evidence supports Employee’s allegations against Ms. Wright.  Employee is “not concerned about her own integrity,” but needs to secretly record or at least attempt to record conversations in the hearing room in July 2010, to which she was not a party, when the hearing was not on the record.  She accuses “insurance/Defendant(s) friendly” Division “invaders” of accessing her file and taking it outside Division offices to have their way with it, all without any credible evidence.  Employee accuses Juneau Division staff of operating a “concerted effort to skew” her file, points to her documents which were scanned with poor clarity, and notes Employer’s counsel’s documents are scanned “without distortion.”  But her paranoia renders her unable to consider some of her documents were of poor quality to begin with, resulting in a poor scanned copy.  To Employee’s mind, even print on some of her documents is intentionally “made to appear sketchy,” a result she ascribes to insurance companies’ “usage” of Division staff that “operate under instruction from them.”  Again, Employee offers absolutely no credible evidence to support any of her allegations.

Employee is even suspicious of Employer’s lack of action in some circumstances.  For example, she was suspicious of whited-out “Xs” on releases that prevented disclosure of documents Employee argued should not be disclosed to Employer in the first instance.  Then, Employee was suspicious of why Employer declined to obtain the information they could have obtained through the releases, had the whited-out “Xs” not been whited-out.  Lastly, Employee “copyrights” all of her e-mails and many of her pleadings for reasons not explained.

A partial list of those persons Employee states or implies, without any credible or rational supporting evidence, intentionally work together in concert and in varying ways to thwart her various claims includes: Janel Wright, Robert Briggs, Exxon, Exxon’s lawyers, Employer, most Juneau Department of Labor staff, Employer’s lawyers, EME physicians, unknown persons stealing records from various physician’s offices, unknown persons stealing her computer hard drive from her home, unknown persons stealing her luggage from the airport and stealing material from her luggage, altering it, and then returning it, her former attorney Robert Madden, Mike Monagle, Tonya Jorgenson, Nicole Gomez, Neil Bennett, “other hirees” of various law firms, Michael Budzinski, Joseph Cooper, Steve Wiper, Shannon Butler, Jan Lindsey, Penney Miller, Thomas Lampman, William Somers, George Shippley, and “many others.”  

The Act gives authority for this decision to ask the division director to require the appointment of a guardian or other representative by a competent court for persons who are “mentally incompetent.”  This decision does not find or hold Employee is “mentally incompetent.”  This decision lacks authority to make such a finding or holding.  However, this decision cannot overlook Employee’s paranoia and the effect it has on her workers’ compensation claims, and as a previous decision stated someone must “make at least a preliminary finding of mental incompetence in order . . . to ‘require’ the appointment of a guardian” (Clark v. Reach, Inc., AWCB Decision No. 97-0254 at 3 (December 15, 1997)).

The superior court is vested with primary jurisdiction over protective and guardianship proceedings.   Accordingly, pursuant to AS 13.26.010 and AS 23.30.140, this decision respectfully asks the division director to require the appointment of a guardian or other representative by a competent court for Employee, for the sole, limited purposes of her workers’ compensation claims and related proceedings under the Alaska Workers’ Compensation Act.

The merit hearing previously scheduled for November 9, 2010, was continued indefinitely at a September 2, 2010 prehearing.  However, a prehearing was scheduled for October 19, 2010, and a procedural hearing was set for November 9, 2010, at the September 2, 2010 prehearing.  Because this guardianship process takes time, the October 19, 2010 prehearing and the November 9, 2010 hearing are hereby continued indefinitely.  Employer’s request for a “stay” is denied at this time, but there will be no further procedural or regular hearings scheduled unless and until the superior court rules on this request.  It may be the superior court declines to appoint a guardian or other representative for Employee.  In any event, this safeguard to protect Employee’s and Employer’s interests will have been exercised and, if the superior court denies the requested relief, the parties can schedule additional hearings to move Employee’s case to an ultimate hearing on its merits.

CONCLUSIONS OF LAW

The board will ask the division director to require, through the superior court, the appointment of a guardian or other representative for Employee solely for purposes of Employee’s workers’ compensation claims.

ORDER

1) The oral order denying Employer’s September 23, 2009 petition for appointment of a guardian or other representative for Employee, entered at hearing on July 13, 2010, is hereby vacated.

2) Employer’s September 23, 2009 petition for appointment of a guardian or other representative for Employee is granted; the request for a “stay” is denied at this time.

3) The division director is hereby asked to require, through the superior court, the appointment of a guardian or other representative for Employee solely for purposes of Employee’s workers’ compensation claims.

4) The prehearing conference scheduled for October  19, 2010, and the procedural hearing scheduled for November 9, 2010, are hereby continued indefinitely, pending action by the division director and the superior court on this request.

Dated in Juneau, Alaska on October 7, 2010.
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RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.  However, the parties are advised the commission decided in Municipality of Anchorage v. McKitrick, AWCAC Decision No. 136 (June 30, 2010), it has no jurisdiction to hear appeals from interlocutory decisions and appellate review must be made to the Alaska Supreme Court.  The commission may or may not accept a petition for extraordinary review and a timely request for relief from the Court may also be required.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of BETTY G. CAREY employee / claimant v. VECO, INC. / VALDEZ OIL SPILL, employer; SEABRIGHT INSURANCE CO., insurer / defendants; Case No. 198933971; dated and filed in the office of the Alaska Workers’ Compensation Board in Juneau, Alaska, on October 7, 2010.






                       Lynda Gillespie, Clerk
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� August 15, 2010, 30 days after the last day of the four-day hearing, was a Sunday, making Employee’s time to file post-hearing briefing end on August 16, 2010.


� September 6, 2010, 21 days from August 16, 2010, was a state holiday, making the record close on September 7, 2010.


� Michael Monagle is now Director of the Division of Workers’ Compensation.


� Paragraph numbers were changed to letters to avoid confusion with the factual findings.


� Paragraph numbers were changed to letters to avoid confusion with the factual findings.


� Former AS 23.30.140, applicable to Employee’s date of injury, included the word “board” for “director.”  This appears to be strictly a procedural change, which makes no difference in this case.





51

