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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	TERRY MAHLBERG, 

                                               Employee, 

                                               Applicant

                                               v. 

MUNICIPALITY OF ANCHORAGE,

                                               Self-Insured

                                               Employer,

                                               
	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	        INTERLOCUTORY 

        DECISION AND ORDER

        AWCB Case No.  200919347

        AWCB Decision No.  10-0181 

         Filed with AWCB Anchorage, Alaska

         on November 5, 2010

	
	)
	


On October 6, 2010, in Anchorage, Alaska, the south central panel heard evidence and arguments concerning the application of AS 23.30.121, “the firefighter presumption statute,” to Terry Mahlberg’s claim for benefits.  Attorney Eric Croft represents Terry Mahlberg (Claimant).  Attorney Patricia Zobel represents the self-insured employer (Employer, Municipality).  Claimant testified on his own behalf.  The record closed at the hearing’s conclusion.

As an initial matter, Employer objected to any witness testimony, arguing witness testimony is not customarily permitted on board “procedure” days.  The chairperson noted not all Wednesdays are designated “procedure days,” the prehearing conference summary calling for witness lists is evidence witness testimony was expected, and Mr. Mahlberg’s testimony would be allowed.  The hearing officer later verified that Wednesday, October 6, 2010, was designated as a “regular” and not a “procedure” hearing date when the full board adopted the 2010 hearing calendar in 2009. 

As a further preliminary matter, Employer sought to exclude from evidence the contents of Claimant’s October 6, 2010 Notice of Intent to Rely, containing three articles concerning methods for prostate cancer screening, and reliability of prostate-specific antigen (PSA) testing in detecting prostate cancer, published by the American Urological Association,
 the National Cancer Institute of the National Institutes of Health,
 the New York Times,
 and the Prostate Cancer Foundation.
  Claimant sought to introduce this reference material in response to arguments in Employer’s hearing brief that PSA testing should be a required part of any medical examination under AS 23.30.121, and elevated PSA scores alone are “evidence” of cancer.  While Claimant’s effort to introduce these articles at this hearing is untimely under 8 AAC 45.120, admission of these sources is unnecessary to decide the issues before the board at this time.

ISSUES

Claimant contends he has met all of the requirements set out at AS 23.30.121 and is entitled to the presumption his prostate cancer was caused by his occupational exposure to carcinogens as a fire fighter for Employer.  Claimant further contends Employer bears the burden of proof once the presumption of coverage under AS 23.30.121 has been raised, and may only rebut the presumption by a preponderance of the evidence.  Claimant argues the legal effect of his having raised the presumption under AS 23.30.121 is his entitlement to an award of compensation, subject to Employer’s production of a preponderance of evidence his prostate cancer was not caused by occupational exposure to carcinogens.   Until the board, as the trier of fact, determines with which party the preponderance of the evidence lies, Claimant contends Employer may not unilaterally controvert benefits, or cease paying benefits.

Employer argues AS 23.30.121 should be given prospective effect only. Because Claimant showed evidence of elevated PSA levels in 2003 and 2008, his prostate cancer pre-dated the statute’s August 19, 2008 effective date, and he is not entitled to the benefit of the fire fighter presumption.  Employer contends Claimant did not have a qualifying medical examination upon becoming a fire fighter as the statute requires, did not have the necessary annual medical exams, and has not presented sufficient evidence of occupational exposure to carcinogens to trigger the presumption of coverage.  Furthermore, Employer argues that in addition to the prerequisites to coverage enumerated in AS 23.30.121, Claimant must also present medical evidence establishing a link between his disability and his employment, and has failed to do so.  Finally, Employer concedes that while AS 23.30.121 shifts the burden of persuasion to the employer,
 it does not negate Employer’s ability to controvert a claim by substantial evidence Claimant’s cancer is not work-related, and having done so, cease paying benefits until the case is decided on its merits. 

1. Does the presumption of coverage for disability from diseases for certain fire fighters under AS 23.30.121 apply in this case?

a. Did Claimant hold a certificate as a Firefighter I or greater?

b. Did Claimant suffer from one of the enumerated cancers?

c. Did Claimant’s disease develop or manifest itself after he served in the state for at least seven years?

d. Was Claimant given a qualifying medical exam upon becoming a fire fighter that showed no evidence of the disease?

e. Was Claimant given an annual medical exam during each of the first seven years of employment that did not show evidence of the disease?

f. While in the course of his employment as a fire fighter, was Claimant exposed to a known carcinogen as defined by the International Agency for Research on Cancer (IARC) or the National Toxicology Program?

g. If so, is the known carcinogen to which Claimant was exposed associated with a disabling cancer?

h. In order for the presumption of coverage for disability from diseases for certain fire fighters to apply, must Claimant also produce medical evidence establishing a link between his disability or need for medical care and his employment, in addition to meeting the other prerequisites listed in AS 23.30.121?

2. If the presumption of compensability under AS 23.30.121 has attached in this case, what is the legal effect on Claimant, and on Employer?

a. Can Employer controvert the claim with substantial evidence?  

b. Does AS 23.30.121(a) limit the Employer’s evidence to a claimant’s use of tobacco products, his or her physical fitness and weight, lifestyle, hereditary factors and exposure from other employment or nonemployment activities?

c. May an employer rebut the presumption of coverage under AS 23.30.121 with evidence disputing the legislative determination that exposure to certain carcinogens during fire fighting causes cancer? 

d. Has Employer here rebutted or controverted the presumption of coverage under AS 23.30.121, by a preponderance of evidence?  

e. To what relief, if any, is Claimant entitled at this stage in the proceedings?  

i.    Is Claimant entitled to an award of temporary total disability benefits (TTD)?

ii. Is Claimant entitled to an award of medical benefits?

iii. Is Claimant entitled to an award of attorney fees and costs?

FINDINGS OF FACT

Evaluation of the record as a whole establishes the following facts by a preponderance of the evidence:  

1) Claimant was a credible witness.

2) Claimant was employed as a fire fighter by the Anchorage Fire Department (AFD), a municipal fire department, as intended under AS 23.30.121(b).  His first day of employment was August 25, 1975.
  Over the years Claimant was promoted to Fire Apparatus Engineer, Fire Fighter II, Fire Fighter III and Journeyman Fire Fighter, and obtained certification as an Emergency Medical Technician I.
 

3) At the time of his initial hire in 1975, Claimant was given a qualifying medical examination, met Employer’s medical requirements, and was hired to serve as a firefighter.

4) Claimant’s initial qualifying medical examination, which included a digital rectal examination (DRE), did not show any evidence of prostate cancer.
  Employer did not maintain a record of that medical examination.  It is unknown whether Employer administered a PSA test as part of the qualifying medical exam it gave Claimant in 1975.

5) Official notice is taken that a DRE, during which the prostate is examined, is a commonly utilized diagnostic tool, in combination with a blood test measuring prostate-specific antigen level, to screen for prostate cancer.

6) A DRE was conducted at every medical examination Employer gave Claimant.

7) Since 1993 Employer has maintained the records of annual medical examinations given to its fire fighters.

8) Since at least 1993, Employer contracted with Primary Care Associates (PCA) to conduct  the annual medical examinations given to its fire fighters.  In 1993, PCA conducted Employer’s annual medical examination of Claimant.  In a letter to Claimant, PCA notified him his blood glucose, liver function, kidney function, and cholesterol levels were within normal limits, he was negative for human immunodeficiency virus (HIV), he had antibodies to hepatitis B, and his PSA was “0.9, which is low and normal.”
  To ensure the fire fighters’ privacy, PCA does not provide Employer with the examinee’s original laboratory data, but on an Employer-devised form, provides its written opinion of the examinee’s fitness for duty.

9) In 1994, PCA again examined Claimant for Employer.  In a letter similar to that sent to Claimant in 1993, it notified him his blood glucose, liver function, kidney function, and cholesterol levels were within normal limits, his PSA was “good and normal,” and “[t]he remainder of your exam was within acceptable range.” 
   Claimant’s PSA level in 1994 was 1.06, with normal ranging from 0.0 - 4.0.
 

10) In 1995, PCA again examined Claimant for Employer, and again, by letter to Claimant,  summarized his lab results, i.e. “Total cholesterol 175, HDL 43.” Cumulative summaries of Claimant’s raw laboratory data do not report Claimant’s PSA level in 1995, and whether a PSA test was ordered or conducted in 1995 is unknown.  In his letter to Claimant following the 1995 exam, however, Bruce Kiessling, MD assured Claimant: “The rest of your exam was within acceptable range.”

11) In 1996, PCA, through Physician’s Assistant (PA-C) Ed Hall, again examined Claimant for Employer, and in a letter to Claimant reporting his lab test results, cautioned only that his cholesterol level was slightly elevated at 205, with normal being less than 200.  PCA encouraged Claimant to follow a diet lower in saturated fats, cholesterol and calories, and to pursue a regular exercise program.
 Neither PA-C Hall’s letter, nor cumulative summaries of Claimant’s laboratory results, report Claimant’s 1996 PSA level, and whether PCA tested Claimant for PSA, or whether Employer’s contract with PCA included PSA testing in 1996, is unknown.

12) In 1997, Dr. Kiessling again examined Claimant for Employer.  Claimant’s cholesterol had decreased to 188, and his overall risk for heart disease based on blood fats was reported to him as “lower than average which is good.”  Dr. Kiessling wrote “[t]he rest of your exam was within acceptable range.”
 A cumulative summary of Claimant’s laboratory results shows a PSA level of 1.18 ng/mL (nanograms of PSA per milliliter) was obtained in 1997.  Employer’s Physical Examination checklist, signed by Dr. Kiessling, corroborates Claimant’s testimony he was given a rectal exam as part of the annual medical examinations given by Employer.

13)  In 1998, PCA, again through PA-C Hall, examined Claimant for Employer.  In his letter to Claimant Mr. Hall reported normal test results, but with total cholesterol again slightly elevated, and a notation his risk for heart disease based on blood fats was “higher than desirable.”  Mr. Hall notified Claimant his “PSA: Prostatic specific antigen screening for prostate cancer was 1.05 with normal being less than 4, so you are well within normal limits.”
  Employer’s Physical Examination checklist for 1998, signed by Mr. Hall, corroborates Claimant’s testimony a rectal examination was performed as part of the annual medical examinations given by Employer.

14)  In 1999, PCA reported to Claimant his “PSA: Prostatic specific antigen screening for prostate cancer was 0.86 with normal being less than 4, so you are well within normal limits.”
 Employer’s Physical Examination checklist for 1999, signed by Mr. Hall, again corroborates Claimant’s testimony he was given a rectal examination as part of the annual medical examinations given by Employer.  Elaborating on the results of the rectal exam Mr. Hall noted on the form “prostate nl (normal).”

15)  In 2000, Mr. Hall again reported Claimant’s test results to him, again noting his “PSA: Prostatic specific antigen screening for prostate cancer was 1.2 with normal being less than 4, so you are well within normal limits.”
  Employer’s Physical Examination checklist for 2000, signed by Mr. Hall, further corroborates Claimant’s testimony he was given a rectal examination as part of the annual medical examinations given by Employer.  

16)  Thirteen months later, on January 29, 2002, Claimant’s “2001” medical examination was again performed by PCA, then an affiliate of US HealthWorks.  Whether Claimant’s results were reported to Claimant is unknown.  The only available evidence this examination was conducted at all is the providers’ completed “Anchorage Fire Department Physical Fitness Opinion Form,” indicating Claimant was cleared for SCBA (self-contained breathing apparatus) use, was able to perform duties of a fire fighter, had no medical condition harmful to others, required no further medical evaluation or treatment, and noted “Specific Findings or Diagnosis are Confidential and not Included with the Written Opinion.”

17)  In 2002, Erin J. Miknich, MD, of PCA, conducted Employer’s annual exam, and reporting Claimant’s test results to him, noted his cholesterol level was within normal limits, and his PSA “is normal at 2.8 with an upper limit of normal at 4.”
 Employer’s Physical Examination form for 2002, signed by Mr. Hall, again corroborates Claimant’s testimony he was given a rectal exam as part of the annual medical examinations given by Employer.  

18)  In 2003, Dr. Miknich again performed the fire fighter annual medical exams.   The only evidence introduced concerning the 2003 exam is the providers’ completed “Physical Fitness Opinion Form-Fire Department” form, accompanied by a checklist of the examinations and tests administered under the contract, and a computer printout of Claimant’s 2003 blood chemistry results.   The checklist indicates Dr. Miknich performed a DRE, as well as a PSA test, as a part of the examination.
 The Opinion Form notes the specific findings are confidential and not included with the written opinion in the physician’s report to Employer. Unlike in previous years, there is no letter from the provider to Claimant explaining his test results, nor evidence Claimant was provided with them.  
19) On the 2003 fitness for duty form, Dr. Miknich indicated by checkmark it was a “Routine Annual” examination, Claimant’s fitness and health was “Acceptable,” he was cleared for work as a fire fighter, for SCBA use, had no medical condition harmful to others, and his tuberculin skin test was negative.  In the Comments section of the form Dr. Miknich made the following entry: “↑ PSA.”
 

20) Although the laboratory printout of his blood test results indicate Claimant’s 2003 PSA measuring 4.99, noted on the laboratory report with an “H” meaning high, the reference range being 0.00 to 4.00 ng/ml,  Dr. Miknich did not check the box on the form stating she recommended follow-up testing or examination. There is no evidence Dr. Miknich informed Claimant his PSA was elevated, recommended he follow-up on it, referred him for follow-up, or believed follow-up was necessary.  She declared him fit for his duties as a fire fighter, and he continued serving as a fire fighter for Employer following the 2003 medical examination.

21) There is no evidence Claimant’s 2003 PSA of 4.99 is proof he had prostate cancer in 2003. On the contrary, having also examined Claimant’s prostate when she conducted a DRE as a part of the overall annual exam in 2003, Dr. Miknich did not refer him for any follow-up care based on an elevated PSA alone, but found him qualified to continue serving as an Anchorage fire fighter.  Indeed, in 2004, Claimant’s PSA level measured within normal limits at 1.75.  In its letter to Claimant reporting his 2004 examination results, PCA, through PA-C Ashley Marquardt, informed Claimant his prostate-specific antigen level was normal, and “[a]part from your mildly elevated cholesterol reading, it would appear you are in overall good health…If you have any questions or concerns…contact me here at Primary Care Associates…”
 No explanation was offered why this letter was not written until October 15, 2004, when the blood testing and physical examination were conducted on June 3, 2004.  Employer’s 2004 Physical Examination form, signed by Ms. Marquardt, further corroborates Claimant’s testimony he was given a rectal examination as part of the annual medical examinations given by Employer.  

22)  In 2005, Claimant was again notified by Primary Care Associates that but for a “slightly elevated” total cholesterol level, his laboratory and examination results were normal.
 No explanation was given why this letter was not written until October 3, 2005, when the blood testing and physical examination were performed on July 15, 2005.  
23)  A cumulative summary of Claimant’s laboratory results does not report Claimant’s 2005 PSA level, and whether a PSA test was ordered or conducted in 2005 is unknown.  However, the 2005 examination was performed by the same provider, Primary Care Associates, as the 2003 exam.  The “MOA-Anchorage Fire Department” medical examination checklist utilized in 2003 indicates the contractor shall perform an annual PSA test for “All males over the age of 50.”
  Claimant turned 50 in November, 2001.  This suggests Claimant’s PSA level was measured in 2005, and with no concerns reported, was also within normal limits.  In 2006, Primary Care Associates again reported to Claimant his laboratory and physical examination results were within normal limits, including his total cholesterol at 178, and his PSA level “Normal at 2.1.”

24)  In 2007, as part of an Employer “retire/rehire program” not fully explained, Claimant “retired” in April, 2007, and was “rehired” by Employer on May 26, 2007.

25)  Also in 2007, Employer changed the manner by which its annual medical exams for fire fighters were scheduled.  Rather than authorizing two hours of overtime for each fire fighter to attend the annual exam after work hours, Employer contracted for the annual exams to take place by fire station, at prescribed times, during working hours.  Fire Station 6, however, where Claimant was stationed, was overlooked by Employer in this change in procedure, and no one at Fire Station 6 was given an annual medical exam in 2007.

26) By 2008, Employer had contracted with a new provider, Beacon Occupational Health and Safety Services, to perform its annual fire fighter medical exams.  Claimant’s exam was conducted on July 22, 2008.  On July 25, 2008, Thomas B. Cross, PA-C, wrote Claimant with a summary of his test results:  “Dear Mr. Mahlberg:  Please find listed below the results of your recent physical examination in our office, as well as comments and recommendations.”  Mr. Cross noted Claimant’s blood glucose, liver functions, and kidney functions were normal.  He informed Claimant he had a slightly elevated total cholesterol of 205, but his overall risk for heart disease based on blood fats was normal. He encouraged Claimant to share his cholesterol values with his primary care provider for monitoring and treatment as needed.  Mr. Cross noted no other concerns with Claimant’s exam or lab results, although the lab test results indicate Claimant’s PSA level was “6.64 H,” with a normal reference range of 0.0-3.5 ng/mL.  Mr. Cross did not notify Claimant of this measurement, or suggest he consult his primary care provider or a urologist.  Instead he stated in his letter to Claimant:  “The remainder of your exam was within normal range.  Best of luck in your personal commitment toward a safe and healthy future.”
  Since Dr. Cross performed a prostate cancer screen consisting of both a DRE and PSA test, it is reasonable to conclude Dr. Cross found no manifestation of prostate cancer in 2008.  

27) On August 19, 2008, AS 23.30.121, “the fire fighter presumption statute,” became effective.  The enabling legislation provided “The presumption of coverage established by this Act applies to claims made on or after the effective date of this Act, even if the exposure leading to the occupational disease occurred before the effective date of this Act.”
  

28)  On September 2, 2009, Claimant’s annual medical examination was conducted by PA-C Ed Hall, then at Beacon.  Mr. Hall notified Claimant his PSA was elevated at 8.56, noting this was “an increase from the last time it was checked at 6.64.”  He instructed Claimant it was “imperative” he follow up with a urologist.  Mr. Hall wrote the “PSA is the prostate specific antigen blood test that is related to the prostate and may be indicative of an ominous finding of prostate cancer.”  He noted in the letter he was sending it certified mail “to help ensure that you do receive these numbers.”
  
29)  Mr. Hall also telephoned Claimant to notify him of the elevated PSA level.
 According to Claimant’s credible testimony, Mr. Hall stated that while his previous PSA levels were of no concern, the increase from his 6.64 PSA level in 2008, to an 8.56 PSA in 2009, represented a finding Claimant should now follow-up on, and he referred Claimant to urologist Kevin Tomera, MD.  Employer did not object to this testimony. That Employer and its contracting physicians were unconcerned with Claimant’s previous PSA test results, including the 6.64 PSA level in 2008, is evident not only from Mr. Hall’s remarks, but is corroborated by PA-C Cross’ July 25, 2008 letter to Claimant reporting that other than an elevated cholesterol level, the remainder of his exam results were normal.  When one provider reports exam results, including a 6.64 PSA, are within normal limits, and a second provider commenting on the same test results reports the results raised no concerns, it is reasonable to conclude the 6.64 PSA level in July 2008 was not indicative, nor proof Claimant had prostate cancer in 2008. 
30) There is no evidence Claimant’s PSA of 6.64 is proof Claimant had prostate cancer on July 22, 2008. 

31) On September 16, 2009, Claimant saw Dr. Tomera.  Dr. Tomera noted Claimant’s recent PSA of 8.56 was up from 6.64, with earlier PSAs “variable before 4.99 to 1.75.” A PSA test Dr. Tomera ordered on September 16, 2009 registered a PSA level of 8.9 ng/nL.
  But even with a PSA that had increased from 6.64 to 8.9 in 14 months, Dr. Tomera’s chart notes reflect his belief from the available data that Claimant high PSA indicated only prostatitis,
 not prostate cancer, and he advised Claimant to return in two months for a further check.

32)  On November 18, 2009, only after another PSA test reflected a PSA level of 11.8,
 did Dr. Tomera perform a diagnostic prostate ultrasound and biopsy.
  
33)  On November 19, 2009, with release of the surgical pathology report, Claimant was diagnosed with prostate cancer. On an unspecified date before Christmas, Claimant told his battalion chief he had been diagnosed with prostate cancer and would be having surgery after Christmas.
  
34)  On January 5, 2010, Claimant was admitted to Providence Alaska Medical Center, where Dr. Tomera performed a radical subrapubic prostatectomy.
  

35)  On January 6, 2010, Employer, through its Chief Safety Officer Michael Murphy, filed the Report of Occupational Injury or Illness (ROI).  Explaining the cause of Claimant’s need for medical care and disability, Officer Murphy stated in the ROI “It is believed that this cancer was caused by over 30 years of exposure to products of combustion while performing his job duties as a firefighter and fire apparatus engineer with the Anchorage Fire Department.”  Officer Murphy identified the substances which directly injured Claimant as “products of combustion,” and where asked on the form, noted “I do not doubt this claim.”

36)  Claimant was discharged from the hospital on January 9, 2010.
  He was off work for approximately six weeks following his surgery.
  

37)  On February 22, 2010, Employer, through its claims adjuster, filed a Controversion Notice denying all benefits, stating:
Per AS 23.30.121(b)(3)(C):  In order for the presumption to attach for cancer, the claimant must demonstrate that while in the course & scope of employment as a fire fighter, the fire fighter was exposed to a known carcinogen, as defined by the International Agency for Research on Cancer or the National Toxicology Program, and the carcinogen is associated with a disabling cancer.

We have not received any medical or other evidence that states that the cause of Mr. Mahlberg’s cancerous condition arose out of an exposure in the course & scope of employment to a carcinogen as described in AS 23.30.121(b)(3)(C).

      No explanation was offered why Employer failed to file its Controversion Notice within 21 days of receiving notice of Claimant’s alleged injury as AS 23.30.155(d) requires, but waited two months after it had knowledge of the alleged injury to do so.
38)  In a March 18, 2010 Physician’s Statement in response to an inquiry from the claims adjuster, Dr. Tomera noted Claimant was diagnosed with prostate cancer; his symptoms (noted as “cancer. Gleason 3 + 4, PSA 12”) appeared on November 19, 2009; he had never had the same or similar condition; he was off work beginning January 5, 2010; could return to work with a 70 pound weight restriction; and full recovery was expected.
39)  At a follow-up appointment on May 6, 2010, Claimant’s PSA level had been reduced to 0.06.  He was advised to return for a re-check in three months.
40)  On June 18, 2010, Claimant filed an affidavit stating he had been an Anchorage Fire Fighter I or greater since his hire in 1975, his qualifying medical exam showed no evidence of cancer, annual exams in each of his first seven years of employment showed no cancer, he was exposed to soots and benzene, known carcinogens, as a fire fighter for the Employer, his first indication he might have prostate cancer was a high PSA on September 11, 2009, and he was thereafter diagnosed with prostate cancer. 
41)  On July 14, 2010, Claimant filed a workers’ compensation claim (WCC), seeking temporary total disability (TTD) benefits, medical costs and attorney fees and costs.
42)  On August 3, 2010, Employer answered the claim denying Claimant had raised the presumption of compensability under AS 23.30.121 as no medical evidence supporting a cancerous condition arising out of an exposure to carcinogens occurred in the course and scope of his employment, and denied TTD, medical benefits, attorney fees and costs were owed.
43)  On August 6, 2010, Employer filed a second Controversion Notice, again denying all benefits, and reciting the identical language cited in the February, 2010 Controversion Notice as grounds for denying the claim. 

44)  At an August 18, 2010 prehearing conference, the parties agreed to bifurcate the hearing, with the October 6, 2010 hearing addressing whether Claimant had produced evidence sufficient to raise the presumption of coverage under AS 23.30.121, and if so, the legal effect on the parties of his having done so.  

45)  On September 27, 2010, Employer filed a third Controversion Notice denying all benefits and alleging Claimant did not timely report his prostate cancer within 30 days, Employer’s first date of knowledge was January 6, 2010, and the claim was barred under the statute of limitations contained in AS 23.30.100.  Employer withdrew this Controversion Notice the following day.

46)  At the October 6, 2010 hearing, Claimant testified credibly he attended all medical examinations Employer required of him during his 35 years as a fire fighter.  He was credible in his assertion all of the medical examinations to which he was subjected as a fire fighter for Employer included digital rectal examinations, always included blood draws and vision and hearing testing, electrocardiograms (EKG) were often ordered, and upon attaining age 40, a treadmill test was required.  

47) Medical examinations conducted during Claimant’s 35 years of service as a fire fighter for Employer showed no manifestation of prostate or other cancer until the 8.56 PSA in September 2009 caused PA-C Hall to refer Claimant to Dr. Tomera for follow-up.  This finding is corroborated by PA-C Cross’ July 25, 2008 letter to Claimant indicating after a prostate screen his health was normal, by PA-C Hall’s representations to Claimant that not until the September, 2009 PSA results was there evidence to suspect or suggest a follow-up for possible prostate cancer, and by Dr. Tomera’s assertions Claimant’s cancer first appeared on November 19, 2009, and he had never before had the same or similar condition.  

48) Since Employer continued Claimant in its employ as a municipal fire fighter after his qualifying medical examination in 1975, and the results of the annual medical examinations maintained by Employer show normal PSA levels and DRE results since 1993, it is reasonable to conclude Claimant exhibited no evidence of prostate cancer not only from 1993 and the next sixteen years, but also from 1975 and for the next 34 years.

49) AFD call out logs for Claimant’s first 27 years as an Anchorage fire fighter were not computerized and were not made available.  The call out logs from 2002 to 2010, show Claimant responded to 180 “Building fires;” 6 “Structure fires, other;” 6 “Fires in structures other than a building;” 70 “Cooking fires, confined to a container;” 5 “Chimney or flue fires;” 3 fires due to incinerator, fuel burner or boiler malfunction; 16 “Trash or rubbish fires, contained;” 11 fires in mobile properties, mobile homes, and portable buildings; 68 vehicle fires, including passenger, transport, recreational, camper, off-road, or heavy equipment vehicle, and aircraft fires;  34 natural vegetation, forest, woods, brush, grass or wildland fires; 51 outside rubbish, trash, waste, dump, dumpster, landfill or other outside trash receptacle fires; and 13 outside storage or equipment fires.  During the same period he responded to 7 explosions; 8 “excessive heat, scorch burns with no ignition;” 14 gasoline or other flammable liquid spills; 2 oil or other combustible liquid spill; 22 natural gas or LPG leaks; 21 inside natural gas smell incidents; 10 outside natural gas smell incidents; 1 chemical spills or leak; 1 toxic condition, other; 32 electrical incidents, including electrical wiring and equipment problems, heat from short circuits with worn or defective wiring, downed power lines, and arcing from shorted electrical equipment;  41 smoke or odor removal; 67 authorized or unauthorized burning incidents or prescribed fires; 33 carbon monoxide incidents; 20 steam or other gas mistaken for smoke cases; 112 smoke scare, odor of smoke calls; 46 steam, vapor, fog or dust thought to be smoke incidents; and 16 barbecue or tar kettle fires
  These responses do not include instances where Claimant was dispatched but the dispatch was cancelled enroute; where no incident was found on arrival; hazardous material release responses where no hazardous materials were found; false alarms; false calls; smoke detector activation due to malfunction; heat detector activation due to malfunction; alarm system sounding due to malfunction; sprinkler activation due to malfunction; CO detector activation due to malfunction; or unintentional transmission of alarms, or the thousands of EMS calls to which Claimant responded.
  

50) Claimant was stationed for 25 of his 35 years as an Anchorage fire fighter at Fire Station 6, in an area of Anchorage known as Muldoon, an area comprised largely of trailer parks during Claimant’s early years as a fire fighter. Claimant related certain memorable fires he fought, including a trailer fire with two fatalities pictured in an Anchorage Times article entered as evidence, the downtown Aspen Hotel fire, the destruction of the furniture storage facility on Post Road known as Alison’s Relo, and a 16-plex fire on Boundary Road, where the entire roof was engulfed.
 

51) Other than testing for carbon monoxide exposure after a fire is extinguished, but before the overhaul and recovery begins, Employer does not test for chemical exposures, and fire fighters are not informed of the chemicals to which they are exposed during fire fighting and overhaul.
  

52) In the course of his employment as an Anchorage fire fighter, Claimant was exposed to soot through inhalation, ingestion and by dermal contact, evidenced by the black soot-filled sputum and phlegm expurgated into his handkerchief, and the black soot wiped from his face, neck and hands, following a fire.
  

53) The National Toxicology Program describes soots as black particulate matter formed as by-products of combustion or pyrolysis of organic (carbon-containing) materials, such as coal, wood, fuel oil, paper, plastics and household refuse.  Soots are known to contain a number of known and potentially carcinogenic chemicals, including arsenic, cadmium, chromium, nickel, and several polycyclic aromatic hydrocarbons (PAHs), including benzanthracene, benzopyrene, dibenzanthracene, and indeno 1,2,3-pyrene.
  
54) The National Toxicology Program identifies soots as a known human carcinogen, to which   human beings are exposed through inhalation, ingestion, or dermal contact.  Occupational exposure to soots is known to occur among fire fighters, and is associated with prostate cancer, as well as cancer of the liver, esophagus, bladder and lung, and with leukemia.

55) In the course of his employment as an Anchorage fire fighter, Claimant was exposed to diesel exhaust at the exhaust pipes of the fire engines, where he was taught to use the heat from the diesel exhaust pipes to thaw frozen couplings, nozzles and air packs, and where he and other fire fighters warmed their hands.  Because the fire truck’s diesel engines operate the water pumps on the trucks, the diesel engines are continuously operating and discharging diesel exhaust throughout fire fighting operations.

56) The National Toxicology Program reports diesel exhaust contains, among other substances, benzene,
 listed by the National Toxicology Program as a known human carcinogen.
  

57)  Benzene has been listed as a human carcinogen since the First Annual Report on Carcinogens by the National Toxicology Program in 1980.
  Exposure to benzene has been associated with cancers of the lymphatic system and of organs and tissues involved in production of blood, total leukemia, chronic lymphocytic leukemia, and acute myelogenous leukemia.  The primary route of human exposure to benzene is inhalation of ambient air.  Exposure to benzene is highest in areas of heavy motor traffic.
  

58) In the course of his employment as an Anchorage fire fighter, Claimant was exposed to soots, a known human carcinogen associated with prostate cancer.

59) In the course of his employment as an Anchorage fire fighter, Claimant was exposed to benzene, a known human carcinogen associated with leukemia.

60) At all times while employed by Employer since his hire in 1975, Claimant held a certificate as a Firefighter I or greater.

61) Claimant suffered prostate cancer, one of the enumerated cancers to which the presumption of coverage under AS 23.30.121 applies.

62) Claimant’s disease manifested itself after he served in the state for at least seven years.

63) Claimant was given a qualifying medical exam upon becoming a fire fighter that showed no evidence of the disease.

64) During each of the first seven years Employer maintained records of the annual medical exams it requires of its fire fighters, Claimant was given an annual medical exam that showed no evidence of the disease.  

65) Based on the record as a whole, Claimant showed no evidence of prostate cancer from the time of his qualifying medical examination in 1975, until September, 2009.

66) Counsel for Claimant, Eric Croft, filed Affidavits of Fees delineating 57.2 hours of attorney time at $300.00 per hour expended on Claimant’s behalf.  Eric Croft expended an additional 4.0 hours at the October 6, 2010 hearing, and seeks reimbursement for a total of 61.2 hours at $300.00 per hour.  Counsel for Claimant, Chancy Croft, filed Affidavits of Fees delineating a total of 12.4 hours of time expended on Claimant’s behalf at $350.00 per hour.  Patricia Jones, a paralegal with The Crofts Law Office, filed Affidavits of Fees seeking payment for a total of 27.55 hours at $150.00 per hour.

PRINCIPLES OF LAW

AS 09.65.295. (c)  … “fire fighter” means a person employed by a municipal fire department or who is a member of a volunteer fire department registered with the state fire marshal, or a person registered for purposes of workers’ compensation with the state fire marshal as a member of a volunteer fire department. 

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) worker’s compensation cases shall be decided on their merits except where otherwise provided by statute (emphasis added);

3)  this chapter may not be construed by the courts in favor of a party;

4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

AS 23.30.095.  Medical treatments, services, and examinations.  (a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee…

AS 23.30.110. Procedure on claims. (a) Subject to the provisions of a AS 23.30.105,  a claim for compensation may be filed with the board in accordance with its regulations at any time after the first seven days of disability following an injury . . . and the board may hear and determine all questions in respect to the claim.

The language “all questions” is limited to questions raised by the parties or by the agency upon notice duly given to the parties.  Simon v. Alaska Wood Products, 633 P.2d 252, 256 (Alaska 1981).  The board may not decline to hear disputes concerning a validly filed claim.  Summers v. Korobkin Construction, 814 P.2d 1369, 1372 (Alaska 1991).

A worker who has been receiving treatment for an injury which he claims occurred in the course of employment, is entitled to a hearing and a prospective determination on whether his injury is compensable. Summers v. Korobkin Constr., 814 P.2d 1369, 1373-1374 (Alaska 1991).

An adjudicative body must base its decision on the law, whether cited by a party or not.  In Barlow v. Thompson, 221 P.3d 998 (2009).

AS 23.30.120.  Presumptions.  (a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that

(1) the claim comes within the provisions of this chapter. . . .(emphasis added).

Application of the presumption of compensability under AS 23.30.120, the general presumption statute, involves a three-step analysis.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).  First, the employee must establish a “preliminary link” between the disability or need for medical care and his employment.  The employee need only adduce “some,” “minimal” relevant evidence establishing a “preliminary link” between the disability and employment or between a work-related injury and the existence of disability. Wien Air Alaska v. Kramer, 807 P.2d 471, 473-74 (Alaska 1991);  Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987); Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).   In claims based on highly technical medical considerations, medical evidence is often necessary to make that connection.  Burgess, 623 P.2d at 316.  In less complex cases, lay evidence may be sufficiently probative to establish causation.  VECO, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  “The purpose of the preliminary link requirement is to ‘rule out cases in which [the] claimant can show neither that the injury occurred in the course of employment nor that it arose out of [it].”  Cheeks, 742 P.2d at 244.  Witness credibility is of no concern in this first step.  Excursion Inlet Packing Co. v. Ugale, 92 P.3d 413, 417 (Alaska 2004).

In cases brought under the general presumption statute at AS 23.30.120, once the preliminary link is established, the employer has the burden to overcome the raised presumption by coming forward with “substantial evidence” the injury is not work related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  “Substantial evidence” is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.  Id. There are two possible ways for an employer to overcome the presumption: 

(1) Produce substantial evidence providing an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or 

(2)  Directly eliminate any reasonable possibility the employment was a factor in the disability.  Grainger v. Alaska Workers’ Comp. Bd., 805 P.2d 976, 977 (Alaska 1991).  
In cases brought under the general presumption statute at AS 23.30.120, “[i]t has always been possible to rebut the presumption of compensability by presenting a qualified expert who testifies that, in his or her opinion, the claimant’s work was probably not a substantial cause of the disability.”  Norcon, Inc. v. Alaska Workers’ Compensation Board, 880 P.2d 1051, 1054 (Alaska 1994) citing Big K Grocery v. Gibson, 836 P.2d 941 (Alaska 1992).  The employer’s evidence in such cases is viewed in isolation, without regard to any evidence presented by the employee.  Norcon at 1055.  Therefore, credibility questions and weight to give the employer’s evidence is deferred until after it is decided if the employer has produced a sufficient quantum of evidence to rebut the presumption the employee’s injury entitles him to compensation benefits.  Id. at 1054.  

In cases brought under the general presumption statute at AS 23.30.120, if an employer produces “substantial evidence” the injury is not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Koons, 816 P.2d 1381 (citing Miller, 577 P 2d. at 1046).  “Substantial evidence” is a lesser standard of proof than proof by a preponderance of evidence.  A party with the burden of proving asserted facts by a preponderance of the evidence must “induce a belief” in the fact finders’ minds the asserted facts are probably true.  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  

In 2008, the Alaska Legislature created a new presumption statute and standard which would apply where certain fire fighters suffer specified diseases.  The purpose of the new statute was, inter alia, to shift the burden of proving the disease arose from his employment as a fire fighter from the claimant, as AS 23.30.120 requires, and instead require the employer to prove, by a preponderance of the evidence, the disease was not caused by his employment.

AS 23.30.121.  Presumption of coverage for disability from diseases for certain fire fighters.  (a)  There is a presumption that a claim for compensation for disability as a result of the diseases described in (b) of this section for the occupations listed under (b) of this section is within the provisions of this chapter.  This presumption of coverage may be rebutted by a preponderance of the evidence.  The evidence may include the use of tobacco products, physical fitness and weight, lifestyle, hereditary factors, and exposure from other employment or nonemployment activities.


(b)   For a fire fighter covered under AS 23.30.243,


(1)  there is a presumption that a claim for compensation for disability as a result of the following diseases is within the provisions of this chapter:


(A)
respiratory disease;


(B)
cardiovascular events that are experienced within 72 hours after exposure to smoke, fumes, or toxic substances; and


(C)
the following cancers:


(i)
primary brain cancer;


(ii)
malignant melanoma;


(iii)
leukemia;


(iv)
non-Hodgkin’s lymphoma;


(v)
bladder cancer;


(vi)
ureter cancer;


(vii)
kidney cancer; and


(viii)
prostate cancer;


(2)
notwithstanding AS 23.30.100(a), following termination of service, the presumption established in (1) of this subsection extends to the fire fighter for a period of three calendar months for each year of requisite service but may not extend more than 60 calendar months following the last date of employment;


(3)
the presumption established in (1) of this subsection applies only to an active or former fire fighter who has a disease described in (1) of this subsection that develops or manifests itself after the fire fighter has served in the state for at least seven years and who


(A)
was given a qualifying medical examination upon becoming a fire fighter that did not show evidence of the disease;


(B)
was given an annual medical exam during each of the first seven years of employment that did not show evidence of the disease; and


(C)
with regard to diseases described in (1)(c) of this subsection, demonstrates that, while in the course of employment as a fire fighter, the fire fighter was exposed to a known carcinogen, as defined by the International Agency for Research on Cancer or the National Toxicology Program, and the carcinogen is associated with a disabling cancer.


(c) 
The presumption set out in this section applies only to a fire fighter who, at a minimum, holds a certificate as a Firefighter I by the Department of  Public Safety under fire fighter testing and certification standards established by the department under authority of AS 18.70.350(1) or other applicable statutory authority.


(d)
The provisions of (b)(1)(A) and (B) of this section do not apply to a fire fighter who develops a cardiovascular or lung condition and who has a history of tobacco produce use as established under (e)(2) of this section.


(e)
The department shall, by regulation, define


(1)
for purposes of (b)(1) – (3) of this section, the type and extent of the medical examination that is needed to eliminate evidence of the disease in an active or former fire fighter; and


(2)
for purposes of (d) of this section, the nature and quantity of a person’s tobacco product use; the standards adopted under this paragraph shall use or be based on existing medical research.


(f)
In this section, “fire fighter” has the meaning given in AS 09.65.295.

The statute’s enabling language provided that “[t]he presumption of coverage established by this [section] applies to claims made on or after August 19, 2008, even if the exposure leading to the occupational disease occurred before August 19, 2008.”  Section 2, ch 26, SLA 2008.

A threshold question in ascertaining the correct interpretation of a statute is whether the language of the statute is clear or ambiguous.  Federal Deposit Insurance Corporation v. Laidlaw Transit, Inc., 21 P.3d 344 (Alaska 2001).  The plainer the language, the more convincing contrary legislative history must be.  The adjudicating body must endeavor to give effect to legislative intent, with due consideration for the meaning the language of the statute conveys to others.  Konecky v. Camco Wireline, Inc., 920 P.2d 277 (Alaska 1996).  Where the statute’s meaning appears clear and unambiguous, the party asserting a different meaning bears a heavy burden of demonstrating contrary legislative intent.  University of Alaska v. Geistauts, 666 P.2d 424, 428 n.5 (Alaska 1983).  Where the statute’s language is clear and legislative history reveals no ambiguity, the court will not modify the language of the statute or extend it.  Estate of Lewis v. State, Commercial Fisheries Entry Commission, 892 P.2d 175, 180 (Alaska 1995).  

Statements made by a bill’s sponsors in the course of legislative deliberations should be considered relevant evidence when trying to determine legislative intent.  Alaska Public Employees’ Association v. State, 525 P.2d 12, 16 (Alaska 1974)(citing Justice Douglas in Schwegmann v. Calvert Distillers Corp., 341 U.S. 384, 394-395, 71 S. Ct. 745, 95 L.Ed. 1035, 1048 (1951). Id 
  

It is assumed that whenever the legislature enacts a provision, it has in mind previous statutes relating to the same subject matter, and all should be construed together.  Muller v. BP Exploration (Alaska) Inc., 923 P.2d 783, 788 (Alaska 1996).  Whenever possible, the Supreme Court construes each part or section of a statute with every other part or section of the statute, to produce a harmonious whole.  Louisiana Pacific Corp. v. State, Department of Revenue, 26 P.3d 422, 427 (Alaska 2001).  In harmonizing the whole, the court assumes that every word and phrase in the statute has meaning and must be given effect; and that no part is inoperative, superfluous or void.  Romann v. State, Department of Transportation and Public Facilities, 991 P.2d 186, 190 (Alaska 1999); Colonial Insurance Co. of California v. Tumbleson, 873 F. Supp. 310 (D. Alaska 1995).  

The maxim “expression unius est exclusion alterius.” establishes the inference that where certain things are designated in a statute, ‘all omissions should be understood as exclusions.’  The maxim is one of longstanding application, and it is essentially an application of common sense and logic.”  Croft v. Pan Alaska Trucking, Inc., 820 P.2d 1064, 1066 (Alaska 1991)(citing Puller v. Municipality of Anchorage, 574 P.2d 1285, 1287 (Alaska 1978) quoting 2A C. Sands, Sutherland Statutory Construction § 47.23 (4th ed. 1973).

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board's “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).  

AS 23.30.145.  Attorney fees.…(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.  

In Wise Mechanical Contractors v. Bignell,
 the Alaska Supreme Court held attorney fee awards under AS 23.30.145(b) should be “both fully compensatory and reasonable so that competent counsel will be available to furnish legal services to injured workers” (emphasis in original). In determining a reasonable fee under AS 23.30.145(b), the board is required to consider the contingency nature of representing injured workers, the nature, length, and complexity of the services performed, the resistance of the employer, the benefits resulting from the services obtained, the fee customarily charged in the locale for similar services, and the experience, reputation and ability of the lawyer performing the services. Id. at 975.  

AS 23.30.155. Payment of compensation. (a) Compensation under this chapter shall be paid periodically, promptly, and directly to the person entitled to it, without an award, except where liability to pay compensation is controverted by the employer.  To controvert a claim, the employer must file a notice, on a form prescribed by the director, stating

(1) that the right of the employee to compensation is controverted;

(2) the name of the employee;

(3) the name of the employer;

(4) the date of the alleged injury or death; and

(5) the type of compensation and all grounds upon which the right to compensation is controverted. (emphasis added).

(b) The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death.  On this date all compensation then due shall be paid…  

. . .

(d) If the employer controverts the right to compensation, the employer shall file with the board and send to the employee a notice of controversion on or before the 21st day after the employer has knowledge of the alleged injury … 

(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it…
…

(o)  The director shall promptly notify the division of insurance if the board determines that the employer’s insurer has frivolously or unfairly controverted compensation due under this chapter.  After receiving notice from the director, the division of insurance shall determine if the insurer has committed an unfair claim settlement practice under AS 21.36.125.

(p) An employer shall pay interest on compensation that is not paid when due.  Interest required under this subsection occurs at the rate specified in AS 09.30.070(a) that is in effect on the date the compensation is due.

The word “compensation” includes medical benefit payments.  Williams v. Safeway, 525 P.2d 1087 (Alaska 1974).

A controversion notice must be filed “in good faith” to protect an employer from a penalty.  Harp v. ARCO Alaska, Inc., 831 P.2d 352, 358 (Alaska 1992).  “For a controversion notice to be filed in good faith, the employer must possess sufficient evidence in support of the controversion.” Harp at 358; citing Kerley v. Workmen’s Comp. App. Bd., 481 P.2d 200, 205 (Cal. 1971).  The evidence which the employer possessed “at the time of controversion” is the relevant evidence reviewed to determine its adequacy to avoid a penalty. Harp at 358.  If none of the reasons given for a controversion is supported by sufficient evidence to warrant a Board decision the employee is not entitled to benefits, the controversion was “made in bad faith and was therefore invalid” and a “penalty is therefore required” by AS 23.30.155.  Id. at  359.

AS 23.30.185. Compensation for temporary total disability.  In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability. Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

“The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work-connected injury or illness.”  Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974).

AS 23.30.243.  Extending coverage to certain fire fighters.  (a)  For the purposes of workers’ compensation any injury, disability or death incurred by a fire fighter by reason of the fire fighter’s participation in authorized training, proceeding to or engaging in a fire suppression or rescue operation, or the protection or preservation of life or property, anywhere in the state is considered to have arisen out of and been sustained in the course of employment, and the fire department or regularly organized volunteer fire department of the fire fighter’s primary employment or registration is considered to be the employer, except when the injured, at the time of injury or death, is acting for compensation from another.


(b)  Nothing in this section requires the extension of benefits to a fire fighter employed by a municipality which by law or regulation expressly prohibits the activity giving rise to the injury, disability, or death.

AS  23.30.395.  Definitions.  In this chapter,…

(24) "injury" means accidental injury or death arising out of an in the course of employment, and an occupational disease or infection that arises naturally out of the employment or that naturally or unavoidably results from an accidental injury… 

8 AAC 45.120. Evidence.

(a) Witnesses at a hearing shall testify under oath or affirmation. . . .

(e) Technical rules relating to evidence and witnesses do not apply in board proceedings, except as provided in this chapter.  Any relevant evidence is admissible if it is the sort of evidence on which responsible persons are accustomed to rely in the conduct of serious affairs, regardless of the existence of any common law or statutory rule which might make improper the admission of such evidence over objection in civil actions.  Hearsay evidence may be used for the purpose of supplementing or explaining any direct evidence, but it is not sufficient in itself to support a finding of fact unless it would be admissible over objection in civil actions.  

8 AAC 45.182.  Controversion.  (a) To controvert a claim the employer shall file form 07-6105 in accordance with AS 23.30.155(a) and shall serve a copy of the notice of controversion upon all parties in accordance with 8 AAC 45.060. 

(b) if a claim is controverted . . . the board will, upon request under AS 23.30.110 and 8 AAC 45.070, determine if the …grounds for controversion are supported by the law or the evidence in the controverting party’s possession at the time the controversion was filed.  If the law does not support the controversion or if evidence to support the controversion was not in the party’s possession, the board will invalidate the controversion, and will award additional compensation under AS 23.30.155(e).

. . .

(d) After hearing a party’s claim alleging an insurer or self-insured employer frivolously or unfairly controverted compensation due, the board will file a decision and order determining whether an insurer or self-insured employer frivolously or unfairly controverted compensation due… 

ANCHORAGE MUNICIPAL CODE

§3.30.011  Purpose of chapter.

The purpose of this chapter is to implement and give effect to the intent and requirements of the Charter to establish and operate a system of personnel administration based on approved merit principles and professional methods of governing the recruitment, selection, employment, transfer, removal, discipline and welfare of employees and other incidents of municipal employment…

F.   To encourage efficient operation and production of all municipal employees through enlightened human relations and personnel administration on the part of all supervisors, toward the end of optimal service to the public;

§3.30.013  Objectives of department of employee relations.

The objective of the department of employee relations is to implement and maintain an employee relations program that is responsive both to management and employee needs and consistent with requirements to provide service to the community.

§3.30.014.  Authority and responsibilities of director.

The director shall have overall authority and responsibility for labor relations and personnel administration concerning the municipal service under the general direction of the mayor. In addition to the responsibilities specified elsewhere in this chapter, the director shall:

A. Advise the officials of the municipality on all matters pertaining to the administration of personnel and ensure that personnel rules and related contractual obligations are observed by all concerned. In this capacity, the director has final responsibility for interpretation and enforcement of the rules.

B. Maintain or direct the maintenance of an up-to-date personnel records system…Promote and develop programs for improving employee effectiveness, such as training, health, counseling, welfare and productivity improvement programs.

§3.30.016  Personnel records.   

A.   Generally.  The director shall provide for the establishment and maintenance of the following records. Personnel records are those documents which reflect an individual's employment record during the period of his employment and take three forms:  

…

3.  Medical file.  Employee relations will maintain a separate file for an individual employee which contains reports of medical condition resulting from pre-employment physical examinations, physical examinations required by the municipality or voluntary physical examinations as described in the Americans with Disabilities Act. AO No. 79-195; AO No. 86-207(S-1); AO No. 94-117, § 3, 7-26-94)

§ 03.85.015 Definitions.  Unless a different meaning is plainly required by the content, the following words and phrases shall have the following meanings:

…

W.   Firefighter  means any person employed by the municipality whose duties it is to extinguish fires, to protect life and to protect property and to hold a position having one of the following job titles or performing duties which are substantially similar to the duties established for the job title as of July 1, 1977 for members of Plans I and II; and April 17, 1984 for Plan III members. In the case of doubt as to coverage of a position, the board of trustees' determination shall be final and binding. The covered positions are:

…   

4.     Fire apparatus engineer;

… 

10.   Firefighter I;

11.   Firefighter II;

12.   Firefighter III;

   

  Black’s Law Dictionary defines the following words:

“A.  The word “a” has varying meanings and uses.  “A” means “one” or “any,” but less emphatically than either.  It may mean one where only one is intended, or it may mean any one of a great number.  It is placed before nouns of the singular number, denoting an individual object or quality individualized…The article “a” is not necessarily a singular term;  it is often used in the sense of “any” and is then applied to more than one individual object...” Black’s Law Dictionary, Fifth Edition (1979).

 “Qualify.  To make one’s self fit or prepared to exercise a right, office, or franchise.  To take the steps necessary to prepare one’s self for an office or appointment, as by taking oath, giving bond, etc.  Also to limit’ to modify’ to restrict…” Black’s Law Dictionary, Fifth Edition (1979).

 “The.  An article which particularizes the subject spoken of. “Grammatical niceties should not be resorted to without necessity; but it would be extending liberality to an unwarrantable length to confound the articles ‘a’ and ‘the’.  The most unlettered persons understand that ‘a’ is indefinite, but ‘the’ refers to a certain object.”  Black’s Law Dictionary, Fifth Edition (1979).

            Webster’s New Dictionary of American English (1994) defines “A” as:

“a or A.  Used before nouns and noun phrases that denote a single, but unspecified, person or thing…”

AS 01.10.040.  Words and phrases; meaning of “including”. (a)  Words and phrases shall be construed according to the rules of grammar and according to their common and approved usage.  Technical words and phrases and those which have acquired a peculiar and appropriate meaning, whether by legislative definition or otherwise, shall be construed according to the peculiar and appropriate meaning.

(b)  When the words “includes” or “including” are used in a law, they shall be construed as though followed by the phrase “but not limited to.”

ANALYSIS

1. Does the presumption of coverage for disability from diseases for certain fire fighters under AS 23.30.121 apply in this case?

The presumption of coverage for disability from diseases for certain fire fighters applies where the fire fighter meets all of the requirements enumerated in AS 23.30.121(b) and AS 23.20.121(c), specifically:  


(1) The claimant held a certificate as a Firefighter I or greater under authority of AS 18.70.350(1)(A) or other applicable statutory authority. 


(2) The claimant suffered from one of the enumerated cancers. 


(3) The claimant’s disease developed or manifested itself after he served in the state for at least seven years. 


(4) The claimant was given a qualifying medical exam upon becoming a fire fighter that did not show evidence of the disease. (italics added).


(5) The claimant was given an annual medical exam during each of the first seven years of employment that did not show evidence of the disease. (italics added).


(6) While in the course of his employment as a fire fighter, the claimant was exposed to a known carcinogen as defined by the International Agency for Cancer Research or the National Toxicology Program; and


(7)  The carcinogen to which the claimant was exposed is associated with a disabling cancer.

(a) Did Claimant hold a certificate as a Firefighter I or greater?      

Claimant became a fire fighter for the Greater Anchorage Area Borough (GAAB) in 1975, and continued as a fire fighter with the Municipality of Anchorage after unification.  He was promoted to Fire Apparatus Engineer on or about March 4, 1981, to Firefighter II/III on or about February 19, 1993, to Journeyman Fire Fighter on or about January 1, 2009, and remains an Anchorage fire fighter today. No evidence to the contrary has been advanced. The parties do not dispute Claimant holds a certificate as a Firefighter I or greater.  Claimant meets this requirement under AS 23.30.121.

(b) Did Claimant suffer from one of the enumerated cancers? 

Claimant was diagnosed with prostate cancer, an enumerated cancer under AS 23.30.121(b)(1)(C)(viii), on November 19, 2009.  No evidence to the contrary has been advanced.  The parties do not dispute Claimant was diagnosed with and has been treated for prostate cancer.  Claimant meets this requirement under AS 23.30.121.

(c) Did Claimant’s disease develop or manifest itself after he served in the state for at least seven years? 

Claimant began his employment as a fire fighter for GAAB in August, 1975, and upon GAAB’s unification with the City of Anchorage in September 1975, continued as a fire fighter with the Municipality of Anchorage, and remains an Anchorage fire fighter today.  In none of the many medical examinations conducted during his greater than 30 year tenure as an Anchorage fire fighter did any medical examiner detect in Claimant any manifestation of prostate cancer until PA-C Hall’s examination in September, 2009.  Thus, Claimant’s prostate cancer developed or manifested itself after he served as a fire fighter in the state for at least seven years.  No evidence to the contrary has been advanced.  That Claimant retired and was rehired under an unexplained benefit offered fire fighters by the Municipality in April, 2007, does not alter the fact his prostate cancer developed or manifested itself after he served as a fire fighter in the state for at least seven years.

(d) Was Claimant given a qualifying medical exam upon becoming a fire fighter that    showed no evidence of the disease? 

According to Claimant’s uncontradicted and credible testimony, he was given a qualifying medical examination upon becoming a fire fighter in 1975, was hired, and has served as a fire fighter for Employer for over 35 years.  While the Municipality kept no record of the diagnostic procedures conducted, or the results of the qualifying medical examination administered in 1975, or any medical examinations until 1993, Claimant recalls in the qualifying examination, as well as every medical examination he received while a fire fighter for Employer, the medical professional conducting the exam performed a DRE, a diagnostic tool used in screening for prostate cancer, as a part of the overall examination. Claimant was not informed of any concern with his prostate as a result of his qualifying examination in 1975, or in any subsequent exam until 2009.  The results of Claimant’s qualifying medical examination qualified him for hire as a fire fighter, and did not disqualify him because of his prostate, or for any reason.  The fact his qualifying exam showed no evidence of prostate cancer is corroborated by the fact Claimant did not exhibit any evidence causing any concern with his prostate until 2009.  Claimant was given a qualifying medical exam upon becoming a fire fighter that showed no evidence of prostate cancer.  No evidence to the contrary has been advanced.  Claimant meets this requirement under AS 23.30.121.  

(e) Was Claimant given an annual medical exam during each of the first seven years of employment that did not show evidence of the disease? 

The Municipality was only able to produce medical records from Claimant’s annual medical examinations from 1993 forward.  It is unknown whether or with what frequency Employer required medical exams of its incumbent fire fighters after the qualifying medical examination, but before 1993. 

Beginning in at least 1993, however, Employer contracted with Primary Care Associates (PCA), and later Beacon Occupational Health, to conduct annual medical examinations of its fire fighters.  In addition to the DRE, the Claimant’s 1993 examination included testing for blood glucose, liver function, kidney function, cholesterol, hepatitis B, HIV and PSA level.  Claimant’s overall risk for heart disease based on blood fats was reported as “lower than average” in 1993.  His PSA was reported as “0.9, which is low and normal.”  PCA provided Employer with its opinion on the examinee’s physical fitness for duty, and Employer retained Claimant as a fire fighter following the 1993 medical examination.

In the seven years following the 1993 medical examination, from 1994 through and including 2000, Employer retained Claimant as a fire fighter following each annual medical examination. Every year Claimant’s PSA level was reported to him as either “low, which is good and normal,” or, if his PSA measurement was not reported to him with specificity, he was informed the result was “well within normal limits.” That no PSA result was reported in the letter Claimant received from PCA in 1995 does not mean his blood was not tested for PSA level in 1995.  After conducting the examination and testing in 1995, including a DRE, Dr. Kiessling reported to Claimant “[t]he rest of your exam was within acceptable range.” That a “cumulative” printout of the annual blood testing does not report PSA levels in 1995, 1996 or 2005 does not mean Claimant’s blood was not tested for PSA in 1995, 1996 or 2005.  The “cumulative” printouts also omit Claimant’s PSA levels in 1999 and 2000, but from other evidence, such as the providers’ letters to Claimant, it is evident his PSA level was measured in 1999 and 2000.  Indeed, in 1999 Claimant’s PSA was at its lowest reported value, 0.86, normal being between zero and 4.0.  Moreover, DREs were performed every year, and never was any evidence of concern with Claimant’s prostate reported. 

Thus, Claimant was given a qualifying medical examination upon becoming a fire fighter in 1975, as well as annual medical examinations beginning in at least 1993, the date after which Employer retained the records of those annual examinations.  Since Employer continued Claimant in its employ as a municipal fire fighter after his qualifying medical examination in 1975, and the results of the annual medical examinations from the first seven years for which Employer has maintained health records show normal PSA levels and no concern from the DREs, it is reasonable to conclude Claimant exhibited no signs of prostate cancer not only from  1993 and thereafter for at least seven years, but also from 1975 and the next seven years.  No evidence to the contrary has been advanced.

If Employer did not conduct or require its fire fighters to undergo annual medical examinations after the initial qualifying medical exam until 1993, that fact alone will not disqualify Claimant here from the protections afforded by AS 23.30.121.  The purpose of the statute’s requirement fire fighters test free of the enumerated diseases in a pre-employment physical examination, and in physical examinations conducted in each of the next seven years, is to establish the fire fighter did not contract the disease prior to employment, and was employed long enough that it is reasonable to presume his exposures to carcinogens on the job caused the disease.   Where, as here, the evidence and the reasonable inferences from the evidence satisfy this purpose, strict compliance with the statutory requirements is not required.

Moreover, the legislative history makes clear an organized fire department whose fire fighters would otherwise be covered under AS 23.30.121 cannot exempt itself from AS 23.30.121 by failing or refusing to conduct or require either a qualifying exam or an annual exam thereafter. This is evident from the April 30, 2007 Committee Minutes of the House Labor and Commerce Committee where Kelly Huber, staff member to the bill’s prime sponsor Representative Nancy Dahlstrom, drew the body’s attention to proposed subsection (e) to Version C of the bill.  That provision, which was ultimately rejected and did not become a part of the final bill, provided:

(e)  The provisions of (c)(2) of this section may not be interpreted to require a municipality or other employer of fire fighters covered under AS 23.30.243…to provide a qualifying medical examination.

Co-sponsor Representative Gabrielle LeDoux acknowledged such a clause would in effect gut the very purpose of the bill to afford greater protections to fire fighters.
  Co-sponsor Representative Berta Gardner agreed, stating if municipalities could avoid providing medical examinations to its fire fighters “then we’ve done nothing at all.”
  Representative LeDoux noted this provision created “a hole so big that you could drive a fire truck through it.”
 Noting no further testimony, a motion to adopt the committee substitute for HB 200 was made, over Representative Gardner’s objection, but failed.
  Concurring with Representative Gardner’s concerns, Representative LeDoux noted she would work with the bill’s sponsors to tighten up the language of the bill so a municipality could not get out of providing coverage simply because it decides not to give the examination.

With respect to examinations after the qualifying examination, Ms. Huber repeatedly discussed the bill’s purpose is to cover claims made from the effective date forward, but including a prior exposure if claimants meet the presumption of seven years service and Firefighter 1 certification.
 HB 200 Sponsor Nancy Dahlstrom described its application also as covering fire fighters who have had a qualifying medical exam and who have been on the job for at least seven years.
  Because Claimant qualified as a fire fighter after his qualifying medical examination in 1975, was retained as a fire fighter, and was given annual medical examinations from at least 1993, which showed no evidence of cancer, Claimant has substantially complied with this requirement of AS 23.30.121.

(f) While in the course of his employment as a fire fighter, was Claimant exposed to a known carcinogen as defined by the International Agency for Research on Cancer or the National Toxicology Program? 

According to Claimant’s credible and uncontradicted testimony, in the course of his employment as a fire fighter for Employer, Claimant was exposed to soots and was exposed to diesel exhaust containing benzene.  Soots and benzene are known as human carcinogens by the National Toxicology Program.  Employer offered no evidence Claimant was not exposed to soots or to benzene in the course of his employment with Employer.  Claimant meets this requirement of AS 23.30.121.


(g)  If so, is the known carcinogen to which Claimant was exposed associated with a      disabling cancer?

According to the International Agency for Research on Cancer and the National Toxicology Program, soots are associated with increased risks of prostate cancer, as well as cancer of the  lung, bladder, esophagus, lymphatic system and of organs and tissues involved in the production of blood.  No evidence to the contrary has been advanced.  Claimant meets this requirement of AS 23.30.121.

Because Claimant was exposed to the known carcinogen soot in the course of his employment for Employer, and soot is associated with prostate cancer, it is unnecessary here to determine whether the legislature intended the fire fighter presumption to apply only where the fire fighter can show the human carcinogen to which he was exposed during his employment is associated with the specific cancer to which he succumbed, or whether the fire fighter need only show the carcinogen to which he was exposed has been associated with a disabling cancer. 
(h) In order for the presumption of coverage for disability from diseases for certain fire fighters to apply, must Claimant also produce medical evidence establishing a link between his disability or need for medical care and his employment, in addition to meeting the prerequisites listed in AS 23.30.121?

While medical evidence is often necessary to raise the presumption of compensability in complex medical cases under AS 23.30.120, by adopting the fire fighter presumption statute, the legislature substituted the prerequisites enumerated at AS 23.30.121, for the medical evidence that might otherwise be required to establish a presumption under AS 23.30.120.  Indeed, it is the very complexity of identifying the cause of the diseases listed in the statute, particularly cancers, but the certain knowledge these diseases occur in fire fighters in greater numbers and at earlier ages than in the general population, that the legislature adopted the fire fighter presumption in the first instance.
  Paul Lisankie, Director of the Division of Workers’ Compensation, responding to legislators’ questions explained :

“The crunch is cancer…the problem…about workers’ compensation is that typically [the injured worker must] be able to make a case that what is disabling [him] is caused by [his] work…where the crunch is…is…medical science is not nearly as certain about what causes cancer…and so the workers’ compensation system that we have today, because…the injured worker has to make their case, has to prove, they have a difficult time proving that their cancer was work related.  By the same token, if they are given a presumption of this sort, then it will be, the difficulty will shift to the employer, the employer will have a very difficult time proving that it is not work related because I don’t think that they are going to be able to find too many experts that are going to give them a definitive answer that you cannot possible get this cancer from exposure to some type of chemical.” 
 (emphasis added).

Dominic Lezano, President, Fairbanks Firefighters’ Association noted under the current system of workers’ compensation the claimant must state the date the work injury occurred and the how it occurred.  The reason for the bill, he explained, was the difficulty of establishing causation in cancer cases. He explained the intent of the bill is to protect individuals like a Fairbanks firefighter, a non-smoker, who contracted lung cancer after 30 years as a fire fighter:  

When the idea of Workers’ Compensation came up, he was asked for the date the exposure occurred and for the doctor to back it up.  It’s very difficult when you’re going through the chemotherapy to have to worry about going through Workers’ Compensation hearings…The intent of the bill is to protect individuals like this. 
 (emphasis added).

Mark Drygas, President of the Alaska Professional Fire Fighters Association, noted the presumption of coverage for fire fighters for certain diseases is because fire fighters, while contracting the enumerated cancers at greater rates than the general public, cannot pinpoint where and when they became exposed to hazards that may cause cancer from the many exposures they experience during their fire fighting career.  The presumption, he explained, was so the employer or insurer be required to prove the cancer is not related to the job, instead of the employee having to prove it is job related.
  Kevin Smith, Executive Director, Alaska Municipal League Joint Insurance Association, Inc. (AMLJIA), contrasting the general presumption statute with the fire fighter presumption statute acknowledged:

Currently when any employee files a claim for any of the diseases listed in House Bill 200, as long as the medical opinion links it to work, the claims would be accepted as compensable.  This bill proposes to turn that workers’ compensation system on its head.  HB 200 would place fire fighters with seven or more years of experience into a preferred category where they would not be subject to the same proof requirements for occupational injuries or illnesses as other workers…HB 200 would require…municipalities to prove a negative; that the fire fighter’s cancer, for example, was not caused by the job.
 (emphasis added).

Under AS 23.30.121, the only prerequisites to application of the presumption of coverage are those enunciated in the statute.  Had the legislature intended other prerequisites it would have listed them.  Rules of statutory construction direct that all omissions from a statute be understood as exclusions. A claimant need not also produce medical evidence establishing a link between his disability or need for medical care and his employment. As explained below, by enacting AS 23.30.121, the legislature has established that link as a matter of law.  Claimant has met all of the prerequisites to application of the presumption of coverage for diseases for fire fighters under AS 23.30.121, and is entitled to the protections afforded him thereunder.

2. If the presumption of compensability under AS 23.30.121 has attached in this case, what is the legal effect on Claimant, and on Employer?

(a)  Can Employer controvert the claim with substantial evidence?

 Under the Act’s general presumption statute, AS 23.30.120, an employer possessing “substantial evidence” a claimant’s need for medical care or disability did not arise in the course of his employment, may initially deny the claim by filing a Controversion Notice, in accordance with 8 AAC 182(a), within 21 days of receiving notice of the illness or injury.  The basis for an employer’s right to unilaterally controvert a claim is found in the language the legislature used when it enacted AS 23.30.120, which reads:  “In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter.”  (emphasis added).

When the legislature enacted AS 23.30.121, however, it omitted the language authorizing an employer’s controversion by substantial evidence alone, and instead created a presumption of compensability once a fire fighter demonstrates he meets the enumerated prerequisites to §121’s applicability, subject only to rebuttal by a preponderance of the evidence.

It is evident from the legislative history that the legislature, the Department of Labor, Division of Workers’ Compensation, as well as the bill’s supporters and detractors, were well aware AS 23.30.121 was a significant departure from the general presumption statute at §120. Moreover, whenever the legislature enacts a provision, it is presumed to have in mind previous statutes relating to the same subject matter.  If the legislature intended for employers to be able to controvert a fire fighters’ claim brought under AS 23.30.121 with only “substantial evidence,” it would have used that language as it did in the general presumption statute. It very clearly did not do so.  Rather than permitting a controversion by substantial evidence alone, where a claimant meets the prerequisites enumerated at §121, the statute unambiguously permits the employer to rebut or controvert only when, in good faith, it possesses a preponderance of evidence sufficient to rebut the presumption of coverage. 

Even if the law allowed an employer to controvert a claim under AS 23.30.121 by substantial evidence alone, the two controversion notices filed by Employer here contain only allegations Claimant failed to satisfy the prerequisites to application of the fire fighter presumption.  The controversions cite no affirmative evidence, much less substantial evidence, to support a controversion of benefits. 

(b) Does AS 23.30.121(a), which identifies evidence to rebut the presumption, limit that evidence to a claimant’s use of tobacco products, his or her physical fitness and weight, lifestyle, hereditary factors and exposure from other employment or non-employment activities?

Where a fire fighter meets the prerequisites to application of the fire fighter presumption under AS 23.30.121, the parties agree the burden then shifts to the employer, who must prove, by a preponderance of the evidence, the fire fighter’s disease was not caused by his employment.
  The statute states the employer’s evidence “may include the use of tobacco products, physical fitness and weight, lifestyle, hereditary factors, and exposure from other employment or non-employment activities.”  Claimant argues the statute limits Employer’s evidence to the enumerated factors. Employer contends the evidence listed is but an example of the type of evidence Employer might introduce to rebut the presumption of compensability.  AS 01.10.040 provides that words shall be construed according to their common usage.  Subsection (b) specifically instructs that where, as here, the words “includes” or “including” are used in a statute, they shall be construed as though followed by the phrase “but not limited to.”  Accordingly, Employer will not be limited to evidence of tobacco use, physical fitness and weight, lifestyle, hereditary factors, and exposure from other employment or nonemployment activities in its presentation of evidence to rebut the presumption of compensability.

(c) May an employer rebut or controvert the presumption of coverage under AS 23.30.121, with evidence which disputes the legislative determination that exposure to certain carcinogens during fire fighting causes cancer? 

While Employer will not be limited in its presentation of evidence to a claimant’s use of tobacco, physical fitness and weight, lifestyle, hereditary factors, and exposure from other employment or nonemployment activities, this does not mean evidence disputing the legislative determination fire fighter exposures to carcinogens cause certain cancers is sufficient to rebut the presumption of compensability.  Courts addressing this issue in states which have adopted a presumption of compensability for diseases for first responders have held that by enacting such presumptive legislation, legislatures have rejected medical opinion to the contrary as a matter of law.
  The presumption of compensability may not be overcome by questioning the legislature’s wisdom.
  That reasoning is sound and will be followed here.

(d) Has Employer here rebutted the presumption of coverage by a preponderance of evidence?  
Claimant has met the prerequisites to application of the fire fighter presumption to his claim.  Employer has not controverted or rebutted the presumption of coverage under AS 23.30.121 by either substantial evidence or a preponderance of the evidence.  But by stipulation of the parties at the August 18, 2010 prehearing conference, they agreed to bifurcate Employer’s defenses on the underlying merits of the claim, from the parties’ evidence and arguments concerning whether  the fire fighter presumption applies in this case.  Based on their stipulation, Employer was not required to present its defenses on the merits of the claim at the October 6, 2010 hearing, and still has an opportunity to do so. At such time as Employer is prepared to present its rebuttal evidence, it should file an Affidavit of Readiness for Hearing under 8 AAC 45.070, and within 30 days a prehearing conference to schedule a hearing on the merits will be held.

(e) To what relief, if any, is the Claimant entitled at this stage in the proceedings?  
Under AS 23.30.155(a), in the absence of a sufficient controversion, compensation shall be paid periodically, promptly, and directly to the person entitled to it.  An employer who files a controversion notice where it does not in good faith possess a preponderance of evidence to rebut the presumption of coverage, is subject to a claim for unfair and frivolous controversion, penalties, and for referral to the division of insurance for investigation of an unfair claims settlement practice, and the additional penalties arising in that forum.  

The law requires an employer, when filing a controversion notice, to state all grounds upon which the right to compensation is controverted.  In the instant case, Employer, in the two controversion notices it has not withdrawn, stated:

Per AS 23.30.121(b)(3)(C):  In order for the presumption to attach for cancer, the claimant must demonstrate that while in the course & scope of employment as a fire fighter, the fire fighter was exposed to a known carcinogen, as defined by the International Agency for Research on Cancer or the National Toxicology Program, and the carcinogen is associated with a disabling cancer.

We have not received any medical or other evidence that states that the cause of Mr. Mahlberg’s cancerous condition arose out of an exposure in the course & scope of employment to a carcinogen as described in AS 23.30.121(b)(3)(C).

Employer’s controversion notices contain only allegations Claimant failed to introduce sufficient evidence for the fire fighter presumption to apply to his claim. Employer’s allegations have proven erroneous.  In the more than ten months since Employer filed the Report of Injury in this case, it has not advanced any evidence Claimant’s cancer is not related to his exposure to carcinogens as a fire fighter for employer. In this absence of a good faith controversion notice demonstrating Employer possesses evidence sufficient to rebut the presumption by a preponderance of evidence, under AS 23.30.155, payment of compensation is due by operation of law.  

(f) Is Claimant entitled to Temporary Total Disability Benefits?

Employer received notice of Claimant’s impending disability before Christmas, 2009. Claimant’s disability began on or about January 5, 2010, when he was admitted to the hospital for prostate cancer surgery.  He was out of work for approximately six weeks, although the date of his return to work was not established.  Employer has had over ten months within which to file a sufficient controversion notice and thereby avoid payment of disability benefits under the Act.  It has failed to do so.  Having failed to file a sufficient controversion notice, as a matter of law Employer is liable for payment of compensation.  By operation of law, Claimant is entitled to temporary total disability benefits. 
(g) Is Claimant entitled to Medical Benefits?

Employer received notice of Claimant’s impending prostate cancer surgery before Christmas, 2009, and by January 6, 2010, was aware surgery had been performed.  Employer has had over ten months within which to file a sufficient controversion notice and thereby avoid payment of medical benefits under the Act.  It has failed to do so.  Having failed to file a sufficient controversion notice, as a matter of law Employer is liable for payment of compensation. By operation of law, Claimant is entitled to medical benefits. 
(h) Is Claimant entitled to Attorney Fees and Costs?
Attorney fee awards to a prevailing party must be fully compensatory and reasonable, and must consider the contingency nature of representing injured workers, the nature, length, and complexity of the services performed, the resistance of the employer, the benefits resulting from the services obtained, the fee customarily charged in the locale for similar services, and the experience, reputation and ability of the lawyer performing the services.
Claimant contends an award of $22,640.00
 in actual attorney fees, and $4,486.82 in total paralegal and other costs, for a total award of $27,126.82, is reasonable and appropriate, given the complexity of this case of first impression interpreting the “firefighter presumption” statute, and Employer’s resistance to the claim.  

Employer contends the $300.00 hourly rate sought for the efforts of Eric Croft is excessive given his limited experience in the area of workers’ compensation law; Employer should not be responsible for fees for Chancy Croft’s time mentoring Eric Croft; the itemization of fees in the Affidavits of Eric Croft and Chancy Croft reflects  duplication of services; certain time spent by paralegal Patty Jones is clerical in nature and not entitled to compensation at a paralegal rate;  and other costs charged are not reimbursable. Employer does not dispute Chancy Croft’s hourly rate of $350.00, or Patty Jones’ hourly rate of $150.00.

Eric Croft was admitted to practice law in Alaska in 1994, clerked in both the federal court and in the Alaska Supreme Court for two years, was a state legislator for ten years, during one year of which the firefighter presumption statute, the intent and application of which is at issue in this case, was under consideration.  For two years he was a prosecutor for the Municipality of Anchorage, the employer in this case, before joining The Crofts Law Office, where he began specializing in workers’ compensation law.
  Mr. Croft is an able attorney who zealously represented and obtained valuable benefits for Claimant.  His brief and arguments at hearing were of great benefit in deciding the disputes in this case.  Mr. Croft was recently awarded the sum of $275.00 per hour by the southeast panel.
  An award at that rate is reasonable for attorneys of Mr. Croft’s experience and caliber.  The hours expended here by Mr. Croft were reasonable in number, and his services will be remunerated at the rate of $275.00 per hour.

A careful review of the attorney fee affidavits reflects a potential duplication of services between Eric Croft and Chancy Croft on June 15, 2010 and June 30, 2010, totaling 0.7 of an hour.  The sum of $245.00 will be deducted from Chancy Croft’s fees to avoid duplicate billing.  Eric Croft’s entries on May 6, 2010, May 24, 2010 and July 1, 2010, totaling 8.3 hours, appear to duplicate entries in the affidavit of attorney fees from Mr. Croft’s representation of another fire fighter for which fees were previously awarded, and 8.3 hours will be deducted from the hours for which Eric Croft’s fees will be remunerated to avoid duplicate billing.
  Ms. Jones’ affidavit of fees reflect no duplication of services nor conferences with attorneys excessive in either number or length.  Ms. Jones’ July 13, 2010 calendaring of a prehearing for 0.1 of an hour constitutes clerical, rather than paralegal services, and the sum of $15.00 will be deducted from the cost bill.  Fax charges are considered an office overhead expense, and the sum of $6.00 will be deducted from the cost bill.  

Based on the foregoing, Claimant is entitled to an award of attorney fees and costs totaling $24,578.32.

CONCLUSIONS OF LAW

1. Claimant has met all of the prerequisites to application of the presumption of coverage for diseases for certain fire fighters under AS 23.30.121, and is entitled to the protections afforded him thereunder. 

2. Employer may not controvert the claim with only substantial evidence.  Employer may only rebut or controvert the presumption of coverage by a preponderance of evidence.

3. Employer’s evidence to rebut the presumption will not be limited to Claimant’s use of tobacco products, his physical fitness and weight, lifestyle, hereditary factors and exposure from other employment or nonemployment activities.  However, employer may not rebut or controvert the presumption of coverage under AS 23.30.121 with evidence which disputes the legislative determination that exposure to certain carcinogens during fire fighting causes cancer.  Any such allegation or evidence is insufficient to rebut or controvert the presumption of coverage by a preponderance of evidence. 

5. Employer has failed to file a sufficient notice of controversion indicating it possesses a preponderance of evidence to rebut or controvert the presumption of coverage under AS 23.30.121.  Employer is liable for compensation benefits by operation of law.

6. Claimant is entitled to TTD benefits by operation of law.

7. Claimant is entitled to medical benefits by operation of law.

8. Having prevailed, Claimant is entitled to an award of attorney fees and costs.

9. Based on the parties’ agreement to schedule a second hearing at which Employer may advance evidence to rebut the presumption of coverage Claimant established in this proceeding, upon a party filing an Affidavit of Readiness for hearing, a prehearing conference will be scheduled within 30 days to schedule a hearing date.  

ORDER

1. Employer shall pay Claimant TTD benefits.

2. Employer shall pay Claimant medical benefits. 

3. Employer shall pay Claimant attorney fees and costs totaling $24,578.32.

Dated at Anchorage, Alaska, this 5 day of November, 2010.


                                       ALASKA WORKERS' COMPENSATION BOARD



_________________________________



Linda M. Cerro, Designated Chairperson



_________________________________


                                           
James Fassler, Member

                           
_________________________________



Don Gray, Member

If compensation is payable under the terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Workers’ Compensation Appeals Commission.

If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.

                                                            RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  

          EXTRAORDINARY REVIEW

Within 10 days after the date of service of the board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final board decision or order with the Alaska Workers’ Compensation Appeals Commission (Commission) under 8 AAC 57.072 and 8 AAC 57.074.  

However, the parties are advised the Commission decided in Municipality of Anchorage v. McKitrick, AWCAC Decision No. 136 (June 30, 2010), it has no jurisdiction to hear appeals from interlocutory decisions and appellate review must be made to the Alaska Supreme Court.  The Commission may or may not accept a petition for extraordinary review and a timely request for relief from the Court may also be required.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of TERRY MAHLBERG, employee  v. MUNICIPALITY OF ANCHORAGE and NOVA PRO RISK SOLUTIONS, Adjuster; Case No. 200919347, dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 5 day of November, 2010.



Teresa Nelson, Administrative Assistant I
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� Committee Minutes, House Judiciary, May 4, 2007, at 1:28:45 p.m.  See also Ms. Huber’s comments to House Labor & Commerce, April 27, 2007, at 4:06:52 p.m.: “…in order to qualify, a firefighter must have worked as a firefighter for at least seven years before developing or manifesting the disease…;” See also House Sponsor Rep. Dahlstrom’s opening comments to House Finance Committee, February 14, 2008 explaining the bill establishes a presumption for “firefighters who have had a qualifying medical exam and who have been on the job for at least seven years.”  In comments before the Senate Labor & Commerce Committee, Mike Davidson, Alaska Professional Firefighters’ Association noted the physical exam requirement is for employers’ protection, to protect employers from frivolous claims or claims that aren’t justified for diseases that had been acquired prior to coming to that employer.  He argued that employers who aren’t providing the physicals for their employees are being irresponsible to the constituents they represent because they have no baseline to track if later on these employees do become sick.  May 3, 2007 at 1:53:10 p.m.  Andrew Moderow, staff for Senator Hollis French, sponsor of companion bill SB 117 explained a purpose of the medical examination is to ensure the ailment is not present before the claim is filed.  Committee Minutes, Senate Labor & Commerce, February 5, 2008 at 1:32:27 p.m., remarks repeated by Senator French before the Senate Health, Education & Social Services Committee on February 18, 2008, at 1:36:30 p.m.  Senator French noted “to qualify for the presumption, a fire fighter must have served at least seven years and must have had a medical exam that didn’t show evidence of the diseases.”
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