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P.O. Box 115512
Juneau, Alaska 99811-5512

	LUCILLE CHANCEY, 

                                               Employee, 

                                               Applicant

                                               v. 

CASH AMERICA INTERNATIONAL, INC,

                                               Self-Insured

                                               Employer,


	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	        FINAL  DECISION AND ORDER

        AWCB Case No.  200621050

        AWCB Decision No.  10-0182
         Filed with AWCB Anchorage, Alaska

         on November 9, 2010


Lucille Chancey’s petition to modify or set aside portions of a compromise and release agreement (C & R) was heard on October 12, 2010, in Anchorage, Alaska.  Lucille Chancey (Claimant) appeared telephonically, represented herself and testified.  Attorney Nora Barlow appeared on behalf of the employer and insurer (collectively, Employer). Claims adjuster Kristy Donovan testified on behalf of Employer. The record closed at the hearing’s conclusion on October 12, 2010.

ISSUES

Claimant seeks to modify or set aside that portion of a compromise and release agreement where she waived her right to future medical care one year from approval of a C & R, and expressly waived her right to back surgery for any work-related injury. She contends she believed at the time she signed the C & R she would not require future back surgery, she was tending to an ill mother at the time she signed the C & R, and was not fully informed of all of the provisions in the C & R by her attorney.  Specifically, Claimant asks that she and her private health insurer be reimbursed for the cost of a magnetic resonance imaging scan (MRI) conducted on March 10, 2010, and that Employer be held responsible for the cost of any back surgery which may be recommended in the future.

Employer contends Claimant’s right to future work-related medical benefits expired twelve months after the C & R was approved on February 13, 2009, and by the C & R’s express terms, Claimant waived any entitlement to back surgery.  Employer contends Claimant explicitly acknowledged her back condition might be continuing and progressive in nature, and the nature and extent of her condition and disability may not have been fully known at the time she waived her right to back surgery. Although noting no doctor has yet recommended Claimant undergo back surgery, Employer argues any mistake of fact Claimant may have made about any future need for back surgery when she signed the settlement agreement, is not grounds to modify or set aside the C & R.  

Should the C & R be modified or set aside in order that Claimant and her private health insurer may be reimbursed for the cost of a March 10, 2010, MRI, and Employer be held responsible for the cost of any back surgery which may be recommended in the future?

FINDINGS OF FACT

Evaluation of the record as a whole establishes the following facts by a preponderance of the evidence:
1. On August 12, 2006, Claimant injured her back at work. The injury was initially accepted.  

2. On November 20, 2006, at the request of the Employer, Claimant was seen by Stephen Marble, MD.  Dr. Marble opined Claimant suffered a temporary symptom exacerbation of a preexisting lumbar condition due to prolonged standing and stooping at work in August 2006.  He opined she experienced no permanent impairment from the work injury, and had returned to pre-accident status at the time he examined her.  While he felt ongoing treatment would be reasonable and medically necessary, Dr. Marble noted the work injury was not the cause of any further need for medical care.  

3. On December 29, 2006, based on Dr. Marble’s report, Employer controverted temporary total disability benefits (TTD), temporary partial disability benefits (TPD), reemployment benefits, permanent partial impairment benefits (PPI), and medical treatment beyond November 20, 2006.

4. On February 13, 2007, Claimant filed a workers’ compensation claim (WCC).  She was represented by attorney Michael Patterson, Esq.

5. On October 16, 2007, Claimant saw Neil L. Pitzer, MD, for a second independent medical examination (SIME) ordered by the Board.  Dr. Pitzer agreed the work injury aggravated a preexisting back condition.  He recommended a physiatry evaluation, one to two epidural steroid injections, and 8-12 weeks of physical therapy for range of motion and strengthening exercises.
  He opined Claimant would reach medical stability after receiving this recommended treatment.  He noted she was then working full time in her typical occupation and did not have any specific work restrictions.  

6. On June 23, 2008, Claimant underwent an epidural steroid injection with John T. Sacha, MD.  Dr. Sacha is affiliated with Colorado Pain & Rehabilitation, the same medical group to which Dr. Pitzer belonged.
  

7. Ultimately, the parties resolved the claim through a Compromise and Release Agreement. Under the terms of the C & R, Employer agreed to pay all outstanding medical bills, to pay Claimant a lump sum of $10,000.00, and to pay for the medical treatment recommended by SIME physician Dr. Pitzer, for one year from the date the C & R was approved. In return, Claimant waived her rights to all benefits under the Alaska Workers’ Compensation Act, including an express waiver of any entitlement to future back surgery.

8. Claimant read the compromise and release agreement.

9. She discussed the terms of the C & R with her attorney, and knew the agreement was final and binding.
 

10. She was represented by experienced workers’ compensation counsel.

11. She understood when she signed the C & R she was expressly waiving any right to back surgery in the future.

12. Claimant initialed each of the 9 pages of the C & R, and signed it in full before a notary public in Florida, where she was tending to her ill mother.
  

13. The agreement was approved without hearing by the Alaska Workers’ Compensation Board on February 13, 2009.

14. The C & R contained the following terms pertinent to the parties’ current dispute:

Dispute.  There is a bona fide dispute between the parties.  It is the position of the employee that her preexisting low back condition was aggravated on a permanent basis as a result of her work injury in August 2006…

On the other hand, the employer and carrier rely on the report by Dr. Marble, the EIME physician, who stated that Ms. Chancey had ongoing preexisting lumbar condition which was not permanently aggravated by the work incident.  It was Dr. Marble’s opinion that Ms. Chancey had recovered fully from any exacerbation or aggravation by the work incident in August 2006.  Furthermore, the employer and carrier note that the SIME physician, Dr. Pitzer, stated that there would be no permanent impairment as a result of the work injury and that Ms. Chancey needed, at most, one to two caudal epidural steroid injections and some limited physical therapy.  Ms. Chancey has now had the caudal epidural steroid injection and has continued to work full time.

The parties agree that this is an appropriate claim to settle.  Upon approval of this Compromise & Release, Ms. Chancey will be paid a lump sum of $10,000.00 in exchange for a waiver of any entitlement to time loss benefits, including temporary total disability, temporary partial disability, permanent partial impairment, and permanent total disability benefits.  In addition, the employer and carrier have agreed to pay any outstanding medical bills that are submitted to it by Ms. Chancey.  Her entitlement to future medical treatment will remain open for one year for the treatment as recommended by Dr. Pitzer, the SIME physician.  Dr. Pitzer recommended a repeat caudal epidural steroid injection and no more than 8-12 weeks of physical therapy.  Dr. Pitzer opined that she would not need surgery.  Ms. Chancey has determined that even if surgery were recommended by her treating physician she would not be willing to undergo it.  Therefore, any entitlement to surgery that might be a result of this work injury is foreclosed by this settlement. (Emphasis added).

Release of Claim for Further Benefits.  In order to resolve all disputes between the parties…the employer and carrier will pay to the employee the amount of TEN THOUSAND and 00/100 Dollars ($10,000.00) in full consideration thereof.  The employee accepts such compromise amount in full and final settlement and in payment of all past travel expenses and past and future compensation, regardless of its nature, including costs, interest, penalties and disability compensation for temporary partial, temporary total, permanent partial, permanent total, and vocational rehabilitation compensation, and medical benefits which the employee might be presently owed or to which the employee might become entitled at any time in the future…It is agreed that the employer and carrier shall be responsible…for reasonable and necessary medical expenses for one year based on recommendations by Dr. Pitzer, and excluding any surgery…(Emphasis added).

Release of Future Liability.  It is the intent of the parties to this agreement to compromise all benefits which might be due the employee pursuant to the terms of the Alaska Workers’ Compensation Act, except future medical expenses including related travel as stated above.  To this end, and for such purpose, the parties agree that…this Compromise and Release shall be enforceable and shall forever discharge the liability of the employer and the carrier to the employee…for all benefits which could be due or might be due in the future…including medical benefits after one year…It is agreed that the employee’s condition and disability, including any condition and disability which arose prior to the occurrence referred to herein, are or may be continuing and progressive in nature, and that the nature and extent of such condition and resulting disability may not be fully known at this time.  By execution of this Compromise and Release, the employee acknowledges her intent to release the employer and the carrier from any and all liability arising out of or in any way connected with the condition referred to above, and any known or as yet undiscovered disabilities, injuries, or damages associated with said accident, except liability for medical benefits for one year per the recommendations of Dr. Pitzer.  This Compromise and Release shall be effective in discharging the employer and carrier of all liability of whatsoever nature for all past, present and future compensation benefits with respect to such condition. (Emphasis added).
Equitable Settlement.  It is agreed that there have been no representations by either the employer or the carrier or any representatives thereof as to any rights or benefits to which the employee may or may not be entitled.  It is further agreed that the employee has had the benefit of counsel, that such counsel has fully informed Lucille Chancy of the rights under the Alaska Workers’ Compensation Act, that such counsel has been involved in the negotiation of this settlement as outlined above, and that such counsel agrees that this Compromise and Release represents a fair and equitable settlement of this matter…

Release Acknowledgment.  Lucille Chancey, by signing this document agrees that she has read the agreement and understands the binding affect (sic) of it.  Ms. Chancey understands that this is a release of her workers’ compensation claim.  It is agreed that Ms. Chancey is fully competent and capable of understanding this agreement and that she is not under the influence of any medications and/or other drugs that would alter her understanding of this agreement.  It is also agreed that Ms. Chancey has not entered into this release through any coercion or duress created by the employer or carrier or their agents.  Ms. Chancey and her attorney both agree that this settlement is in Ms. Chancey’s best interest.  (Emphasis added).

Above her signature, Ms. Chancey made the following sworn acknowledgement:

I, Lucille Chancey, being first duly sworn, depose and state:

I am the employee named in the foregoing Compromise and Release.  I have read this Compromise and Release, know the contents thereof, and agree that the facts set forth therein are true and correct.  I acknowledge that it contains a release of my workers’ compensation claim. I have signed the Compromise and Release freely and voluntarily, without coercion or duress and based upon my own judgment and not in reliance upon any representations, suggestions or promises other than those contained in this agreement.  I am competent to enter into this settlement and am not under the influence of any drug or substance which affects my ability to understand this release or that this is a full settlement of my claim.  (Emphasis added).

15. On August 10, 2009, Claimant filed a WCC alleging she had not been able to see Dr. Pitzer for the recommended steroid injections because medical bills due to Colorado Pain & Rehabilitation for the June 23, 2008 steroid injection performed by Dr. Sacha had not been paid.  She attached to her WCC copies of unpaid bills from Colorado Pain & Rehabilitation and other providers, as well as from collection companies on behalf of a variety of providers who were supposed to have been paid under the terms of the C & R.  As her reason for filing the claim she stated:

“I have not been able to see Dr. Pitzer Due to medical Bills pending.  My Lawyer still has not called me back concerning this.  I spoke with Joyce of travelers and she said that They still have not received the HICF form requested from Mr. Patterson (sic) office.  It’s been almost 6 months and insurance will only cover 1 yr.”

I have sent copies of all my paperwork and pending Bills I am still getting.  I spoke with Kristie (sic) today and she stated that she has told My Lawyer numerous times what form they needed.  Kristie (sic) also stated that they will only cover 2 Epidural shot (sic) and up to 12 wks of phsyical (sic) Therapy sessions.  I was under the impression from my Lawyer that they would cover all medical Issues and meds for a year from time of settlement.  I was in Florida when my mother was Deathly Ill when we disscuss (sic) the terms.  Mr. Patterson said it was the best I can get.  Had I Known now what I didn’t Realize then I would have not settled!”

16. At a September 15, 2009 prehearing conference, counsel for Claimant stated the medical bills had been sent to Employer’s counsel in April, 2009.  Counsel for Employer stated the bills received did not have the proper billing codes on them for payment, although some proper billings had recently been received.  

17. At a September 30, 2009 prehearing conference the parties indicated they were continuing to work together to ensure outstanding medical bills were paid.  Employer stated the medical treatment authorized under the C & R remained available.   

18. On October 14, 2009, Claimant sought care from Phil Engen, MD.  At that appointment Dr. Engen discussed with Claimant performing one to three selective nerve root blocks, and instructed Claimant on core strengthening or physical therapy techniques to do at home, which she does.
   Claimant never pursued the formal physical therapy recommended by Dr. Pitzer and approved in the parties’ C & R.
  Nor is there evidence Claimant sought a physiatry evaluation.

19. On October 21, 2009 and November 4, 2009, respectively, Dr. Engen administered two epidural steroid injections.
  There is no allegation or evidence these medical expenses, or Claimant’s office visits with Dr. Engen, were not timely paid.

20. On January 21, 2010, Claimant returned to Dr. Engen complaining of low back and leg pain, and thigh to leg numbness.  Dr. Engen’s chart notes indicate Claimant reporting the last injection “helped greatly almost completely until one month [ago].”
  Dr. Engen’s plan, “as pain has persisted despite interventional treatment/PT/stretches,” included an MRI, and “poss [possible] PT/surgical consult since symptoms persist despite care.”
  

21. On January 26, 2010, Claimant filed a Petition for Modification of the C & R alleging her medical care was delayed by Employer’s failure to timely pay outstanding medical bills incurred prior to the C & R for which Employer accepted responsibility.  Specifically, Claimant alleged she was refused further care from Colorado Pain & Rehabilitation because Employer’s carrier had not paid for the June 23, 2008 injection she received from Dr. Sacha.

22. On February 13, 2010, under the terms of the C & R, Claimant’s entitlement to medical benefits for her work-related low back injury expired.

23. On February 20, 2010, Employer answered the Petition alleging medical providers failed to timely submit documentation for payment of their bills.

24. On March 10, 2010, the MRI Dr. Engen recommended on January 21, 2010 was performed.  A chart note from Dr. Engen commemorates a March 10, 2010 telephone conversation he had with Claimant where he discussed her recent MRI results.  Dr. Engen noted Claimant “would benefit from an additional L4-L5 and L5-S1 selective nerve root block…Hopefully, the patient could avoid a surgical solution, although it is possible that the patient may require a surgery.”  

25. At an April 21, 2010 prehearing conference Claimant alleged the epidural steroid injections authorized in the C & R “have not worked,” and the March 10, 2010 MRI paid for by her private health insurance carrier has caused her doctor to recommend surgery. She claimed the delay in Employer’s payment of past medical bills delayed her treatment, and her entitlement to medical benefits should be extended an additional five months.  Counsel for Employer noted Claimant expressly waived any right to back surgery under the terms of the C & R.  Claimant wanted her petition regarding the C & R set for hearing. Claimant’s attorney stated he would be withdrawing as Claimant’ counsel as he would be a witness to issues related to the C & R.   Mr. Patterson withdrew as Claimant’s counsel on April 23, 2010.

26. At an August 19, 2010 prehearing conference, Claimant narrowed her requests for relief, asking Employer to reimburse her and her private insurer for the cost of the March 10, 2010 MRI, and to pay for surgery she claimed her doctor was then recommending.

27. On September 14, 2010, Claimant was deposed, and on October 6, 2010 she testified at the hearing.  Claimant conceded no doctor is currently recommending she have back surgery.  The only outstanding recommendation is that she receive another epidural steroid injection.

28. With the exception of the March 10, 2010, MRI for which Claimant seeks reimbursement, she has made no allegations any other medical bills remain unpaid. 

29. Claimant concedes that neither the Employer, the carrier or its representatives made any representations to her about the C & R.

30. Claimant admits that while she understood she was expressly waiving any right to back surgery under the C & R’s terms, she did so believing she would not need surgery.  This belief was based on the opinions of Dr. Sacha, Dr. Pitzer and the EME physician.

31. Claimant admits she understood she would continue receiving medical benefits for one year, but stated she did not understand she would only be receiving epidural steroid injections and physical therapy.
   

32. Although some of Claimant’s providers appear to have been paid late, there is no evidence any delay in payment was the fault of the Employer.  

33. Although Claimant may have experienced delays in receiving the two epidural steroid injections recommended by Dr. Pitzer due to errors in processing payment of past medical benefits, Claimant received the two injections to which she was entitled under the C & R in October and November, 2009, well before her entitlement to continuing medical benefits expired.  She had time to pursue the 8-12 weeks of physical therapy covered under the agreement, but instead followed Dr. Engen’s instructions for informal physical therapy at home.  

34. Employer paid the past medical bills it was obligated to pay under the C & R,
 paid for the two epidural steroid injections agreed upon in the C & R, and paid Claimant the money it agreed to pay her.  Employer met its obligations to Claimant under the terms of the C &R.  

35.             Claimant does not allege and there is no evidence to suggest material or fraudulent misrepresentations were made to induce Claimant to sign the C & R.
36. Claimant made a considered choice to accept the terms of the C & R with the best medical information she had at that time.

37. If Claimant will require back surgery at some time in the future, her belief she would not need surgery when she signed the agreement waiving any right to back surgery would have been a mistake of fact on her part.

PRINCIPLES OF LAW

AS 23.30.012.  Agreements in regard to claims.  (a) At any time after death, or after 30 days subsequent to the date of injury, the employer and the employee ... have the right to reach an agreement in regard to a claim for injury ... under this chapter ... but a memorandum of the agreement in a form prescribed by the board shall be filed with the board. Otherwise, the agreement is void for any purpose. If approved by the board, the agreement is enforceable the same as an order or award of the board and discharges the liability of the employer for the compensation notwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245. The agreement shall be approved by the board only when the terms conform to the provisions of this chapter and, if it involves or is likely to involve permanent disability, the board may require an impartial medical examination and a hearing in order to determine whether or not to approve the agreement. The board may approve lump-sum settlements when it appears to be in the best interest of the employee.

The Alaska Workers’ Compensation Act does not permit workers’ compensation settlement agreements to be set aside because of a unilateral or mutual mistake of fact.  Olsen Logging Co. v. Lawson, 856 P.2d 1155, 1158-59 (Alaska 1993).

A workers’ compensation claimant’s argument a C & R should be set aside because the claimant did not know the extent of his or her disability at the time the agreement was signed, is a mistake of fact on the claimant’s part, which cannot serve as a basis to set aside an agreement.  Smith v. CSK Auto, Inc., 204 P.3d 1001, 1007-1008 (Alaska 2009).  

A workers’ compensation C&R is a contract and is subject to interpretation as any other contract.  In order to avoid a contract based on a misrepresentation, the party seeking to avoid the contract must show (1) a misrepresentation; (2) which was fraudulent or material; (3) which induced the party to enter the contract; (4) upon which the party was justified in relying. Seybert v. Cominco Alaska Exploration, 182 P.3d 1079, 1093-1094 (Alaska 2008).

ANALYSIS

When Claimant signed the C & R, she knew she was waiving any future entitlement to surgery.  She knew her work-related medical benefits would expire one year from the date the 
C & R was approved.  Claimant read the C & R.  She was represented by experienced counsel and discussed the agreement with him.  She knew the agreement was final and binding.  

A compromise and release agreement may be set aside only where an injured worker was induced into signing the agreement through a fraudulent or material misrepresentation. A compromise and release agreement may not be set aside where a party to the agreement makes a mistake of fact.

Drs. Pitzer and Sacha’s opinions Claimant would need only one or two epidural steroid injections, 8-12 weeks of physical therapy, and would not need surgery, were opinions based on their independent medical expertise.  They were not fraudulent or material misrepresentations made to induce Claimant’s settlement.  Claimant freely chose to rely on those opinions.  That those opinions have or may ultimately prove mistaken, Claimant’s reliance on them was a mistake of fact on her part, which may not serve as a basis for setting aside a C & R.  

From the agreement’s express terms, Claimant knew or should have known her future medical benefits extended for one year, and were limited to Dr. Pitzer’s recommendations of one to two epidural steroid injections and physical therapy.  That she may have misunderstood, and believed the Employer would “take care of [her] for a year and …take care of all [her] meds,” as she testified her attorney told her, would similarly be a mistake of fact for which a C & R may not be set aside.  

By the C & R’s unambiguous terms, Claimant also knew or should have known her back condition might be continuing and progressive in nature, and that the nature and extent of her condition and resulting disability might not be fully known at the time she signed the C & R.  With this knowledge Claimant released Employer from any liability for future medical care for her back, and expressly released any right to future surgery.  If Claimant will indeed need back surgery in the future, her belief she would not when she signed the agreement will have been a mistake of fact on her part for which a C & R may not be modified or set aside.  

Compromise and release agreements may not be set aside because a party makes a mistake in its determination of a material fact.  Accordingly, the C&R here may not be set aside.  

CONCLUSIONS OF LAW

Claimant’s mistake of fact concerning her need for future medical care is not a basis upon which a compromise and release agreement may be set aside.  Employer may not be held responsible for the cost of the March 10, 2010 MRI, or any surgery which may be recommended for Claimant in the future.

ORDER

Claimant’s petition to set aside or modify portions of the board-approved settlement agreement is denied.

Dated at Anchorage, Alaska, this 9 day of November, 2010.


                                       ALASKA WORKERS' COMPENSATION BOARD



_________________________________



Linda M. Cerro, Designated Chairperson



_________________________________


                                           
Linda Hutchings, Member

                           
_________________________________



John Garrett, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

                                                          RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of LUCILLE CHANCEY, employee v. CASH AMERICA INTERNATIONAL, INC., Case No. 200621050, dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 9 day of November, 2010.








________________________________








Jean Sullivan, Office Assistant I
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