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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	KENNETH L. MONZULLA, 

                                          Employee, 

                                          Applicant

                                          v. 

VOORHEES CONCRETE CUTTING,

                                         Employer,

                                         and 

ALASKA NATIONAL INSURANCE

COMPANY,

                                         Insurer,

                                         Defendants.
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	FINAL DECISION AND ORDER

AWCB Case No.  199922832
AWCB Decision No. 10-0183 

Filed with AWCB Anchorage, Alaska

on November  9, 2010


Kenneth L. Monzulla’s (Employee) workers’ compensation claim for additional medical benefits, including back surgery, and Voorhees Concrete Cutting’s (Employer) petition to dismiss Employee’s claims were heard by the Alaska Workers’ Compensation Board (Board) on April 8 and 9, 2010, and on August 17, 2010, in Anchorage, Alaska.  Alaska Open Imaging’s claim for payment of an MRI performed on Employee was also heard.  Attorney James Hacket represented Employee, and Attorney Richard Wagg represented Employer and its Insurer (Employer).  Kim Barnett represented Alaska Open Imaging and attended telephonically.  Witnesses on April 8 and 9, 2010, included Employee, Linda Monzulla (Employee’s Mother), Hope Ann Monzulla (Employee’s wife), Terry Monzulla (Employee’s brother), Laverne R. Davidhizar, D.O., (telephonically)(Employee’s treating physician), John W. Swanson, M.D. (Employer’s Medical Evaluation physician/orthopedic surgeon (EME)), Howard Baker, Thom Hibpshman, David Charles Geppert (telephonically), Roger Burkhardt, Nancy Webb (telephonically), and Madeline Rush (Adjuster).   The depositions of Davis C. Peterson, M.D., (treating physician), and Fred Blackwell, M.D., (Second Independent Medical Evaluation (SIME) physician), were submitted.  At the continuation hearing on August 17, 2010, witnesses included Employee, Hope Monzulla,  Miranda Monzulla (Employee’s daughter), Eric Hines (telephonically), Ray Smith (telephonically), Robert Carr (telephonically), and Madeline Rush.  Supplemental Closing Briefs were filed on the day of the August 17, 2010, hearing.  At the hearing’s conclusion, the record closed on August 17, 2010. 

SUMMARY OF THE CASE

On September 1, 2001, Alaska Workers’ Compensation Board (Board) approved the parties’ Compromise and Release.  In that agreement Employee waived all future benefits except reasonable and necessary medical benefits.  The board has since issued several decisions involving medical disputes.  These include the following: Final Decision & Order No. 05-0137 (May 19, 2005); Final Decision & Order on Reconsideration No. 05-0167 (June 16, 2005); Interlocutory Decision & Order No. 06-0128 (May 22, 2006); Interlocutory Decision & Order No. 07-0018 (January 31, 2007); Final Decision & Order No. 07-0060 (March 21, 2007); Interlocutory Decision & Order No. 07-0370 (December 18, 2007); Interlocutory Decision & Order No. 08-0107 (June 11, 2008); Interlocutory Decision & Order No. 08-0126 (July 2, 2008); Interlocutory Decision & Order No. 08-0190 (October 15, 2008); and Interlocutory Decision & Order No. 10-0066 (April 7, 2010).  Litigation has also included several appeals including two decisions from the Alaska Workers’ Compensation Appeals Commission (AWCAC): Final Decision No. 07-012 (February 4, 2008) and Decision No. 114 (August 6, 2009) and one decision from the Alaska Supreme Court: Supreme Court No. 5-13640 Order.  
Additionally, Employer requested change in venue to Anchorage on several occasions. The Alaska Workers’ Compensation Appeals Commission (AWCAC) on August 6, 2009, found venue to be properly in Anchorage.  Voorhees Concrete Cutting v. Monzulla, AWCAC Decision No. 114 (August 6, 2009).  Employee appealed this decision to the Alaska Supreme Court on October 2, 2009, asserting the AWCAC did not have jurisdiction to hear cases on motions for extraordinary review, and requested a stay of proceedings before the Board.  The Alaska Supreme Court denied the Motion for Stay on April 1, 2010.  The current disputes went to hearing in Anchorage on April 8 and 9, 2010, and on August 17, 2010. 


ISSUES
Employee contends he is entitled to disc replacement surgery at L4-L5 and at L5-S1 as recommended by Drs. Peterson and Delamarter to relieve the ongoing constant pain he suffers as a result of a 1999 work injury.  He asserts the surgery should be performed by either 
Dr. Delamarter or in Germany.  He further contends he is entitled to ongoing narcotic medications as needed and at least until he has the disc replacement surgery.  Employee also asserts he is entitled to payment for his medical treatment since October 2007, including the April 13, 2009, MRI,
 when the Employer controverted all medical treatment. 

Employer contends Employee is not entitled to disc replacement surgery because he does not meet the criteria for the surgery and it is unlikely to improve any ongoing pain he may have.  Employer also noted Employee failed to obtain the disc replacement surgery when it was authorized in 2007 and, therefore, he is not really interested in having the surgery.  Employer also contends, based on its October 2007 EME report, Employee’s work related back injury has resolved and he needs no further medical treatment as a result of the 1999 work injury.   

1. Is the disc replacement surgery at L4-L5 and L5-S1 sought by Employee reasonable and necessary medical treatment for the 1999 work injury?

2. Are Employee’s ongoing prescriptions for narcotic medications reasonable and necessary medical treatment for the 1999 work injury?  

3. Was Employee’s medical treatment between October 2007 and date of hearing reasonable and necessary to treat the 1999 work injury?

Employer contends Employee has obtained medical treatment and other benefits from the Insurer by knowingly making false or misleading statements, representations, or submissions on which the Insurer relied in providing benefits to Employee including medical care, prescriptions, hot tub use and other treatment related benefits.  


Employee asserts he is in constant pain as a result of the work injury and has been unable to provide for his family.  He further contends he has not made false or misleading statements, representations or submissions on which the Employer has relied in providing medical treatment and other benefits to him.  He asserts AS 23.30.250 is unconstitutional and further asserts Employer did not properly delineate in its petition the allegations of fraud as required under the Alaska Rules of Civil Procedure.  

4. 
 Is AS 23.30.250 unconstitutional?

5.  Does the Alaska Workers’ Compensation Act require an allegation under AS 23.30.250 to be pled with particularity as defined in the Alaska Rules of Civil Procedure?  If so, should Employer’s allegations asserted under AS 23.30.250 be dismissed?

6.  Did Employee make false or misleading statements, representations, or submissions on which the Insurer relied in providing medical benefits?

7.   If so, is Employer entitled to reimbursement of the benefits provided and to attorney fees and costs?

Alaska Open Imaging contends it is owed for the MRI performed on Employee at the request of his treating physician, Dr. Davidhizar.  Employer agrees the MRI was performed and further agrees it will pay for the MRI if Employee is found entitled to past and ongoing medical benefits as a result of the 1999 work injury. 

8. Was the MRI performed by Alaska Open Imaging reasonably and necessarily related to Employee’s 1999 work injury and, thus, compensable, including interest?


FINDINGS OF FACT

This case has had a lengthy history of litigation which is partially set out below as relevant to an understanding of the issues and facts.  Some of the detailed medical history from these prior decisions is adopted by reference.  In addition, a review of the record and hearing testimony establishes by a preponderance of the evidence the following relevant facts for the matters currently in dispute:

1. On November 11, 1999, Employee sustained an injury to his back while working for Employer (Employee, Hearing).

2. On May 19, 2005, in Final Decision & Order No. 05-0137, the board found Employee was not entitled to be evaluated by Dr. Delamarter nor was he a candidate for disc replacement surgery, at that time.  The board declined to rule on Employer’s contention Employee’s work injury was to the thoracolumbar spine, which condition had resolved (AWCB Decision No. 05-0137).

3. On June 16, 2005, in Final Decision & Order on Reconsideration No. 05-0167, the board affirmed its prior decision Employee was not presently a candidate for disc replacement surgery and its May 19, 2005 Decision & Order No. 05-0137 remained in effect (AWCB Decision No. 05-0167).

4. On May 22, 2006, in Interlocutory Decision & Order No. 06-0128, the board found Employee’s lumbar condition to be the result of his 1999 work injury and awarded medical benefits (AWCB Interlocutory Decision & Order No. 06-0128).

5. On January 31, 2007, in Interlocutory Decision & Order No. 07-0018, the board denied Employer’s petition to change venue from Fairbanks to Anchorage (AWCB Decision No. 07-0018).

6. On March 21, 2007, in Final Decision & Order No. 07-0060, the board awarded Employee reasonable and necessary use of a hot tub, denied Employee’s request for a toilet riser seat, reclining chair and queen-sized bed, awarded additional travel costs for the May 5, 2005 and April 27, 2006 hearings, denied Employee’s request for telephone and fax charges and transportation to his mailbox, awarded additional travel reimbursement for use of the hot tub,  awarded interest on the purchase of a log splitter, and denied Employer’s request to change venue from Fairbanks to Anchorage (AWCB Decision No. 07-0060).

7. Decision & Order Nos. 07-0060 and 07-0018 were appealed to the Alaska Workers’ Compensation Appeals Commission (AWCAC).  AWCAC affirmed the denial of the change in venue, affirmed the mileage award for use of the hot tub, and remanded the issues of interest on the log splitter purchase and mileage for the May 5, 2005, hearing  (AWCAC Final Decision No. 07-012 (February 4, 2008)).

8. On December 18, 2007, in Interlocutory Decision & Order No. 07-0370, the board affirmed the board designee’s discovery order for medical releases but declined to order Employee to provide evidence of his work for pay or barter since September 2001 (AWCB Decision No. 07-0370).

9. On June 11, 2008, in Interlocutory Decision & Order No. 08-0107, the board ordered Employee to attend an SIME regarding the reasonableness and necessity of artificial disc replacement surgery, including follow-up care, but decided not to include Employer’s surveillance videos and investigation report in the materials to be sent to the SIME physician.  However, the board’s decision was to be included with the materials provided to the doctor and noted the SIME physician could at his discretion request to review the surveillance materials (AWCB Decision No. 08-0107).

10. On July 2, 2008, in Interlocutory Decision & Order No. 08-0126, the board reaffirmed its Decision & Order 08-0107 in response to Employee’s petition for reconsideration (AWCB Decision No. 08-0126).

11. On October 15, 2008, in Interlocutory Decision & Order No. 08-0190, the board ordered Employee to comply with discovery and provide Employer with a list of work performed for pay or barter and denied Employer’s petition for change of venue (AWCB Decision No. 08-0190).

12. On August 6, 2009, AWCAC, in Decision No. 114, reversed the board’s decision denying Employer’s petition for venue change.  It found an abuse of discretion, and ordered venue changed to Anchorage.  AWCAC also noted in a footnote the original hearing officer had recused himself (AWCAC Decision No. 114). 

13. On April 1, 2010, the Alaska Supreme Court denied Employee’s emergency motion to stay AWCAC orders and AWCB proceedings, effectively leaving venue in Anchorage, Alaska (Supreme Court No. S-13640 Order).

14. On April 7, 2010, in Interlocutory Decision & Order No. 10-0066, the board denied Employee’s petition to continue the hearing set for April 8 and 9, 2010 (AWCB Decision No. 10-0066).

15. On April 13, 2009, Alaska Open Imaging, at the request of Employee’s treating physician Dr. Davidhizar, performed an MRI on Employee which showed a mild degree of neural foraminal encroachment, stable in appearance.  Degeneration and desiccation changes of the disc were stable as were degenerative changes of the endplates of L4-5 and L5-S1.   (Barnett; MRI report).

16. Employee had no significant health problems, other than a broken leg when he was a child, until he injured his back in 1999 (Employee).  

17. Employee has been in pain since his work injury in 1999 (Employee, Hearing).  He wears a back brace when walking and working and his condition has not changed since February 2000 (Employee).

18. Employee is currently taking Methadone, Hydrocodone, Relafen, and Gabitril for his chronic pain, all of which are prescribed by Dr. Davidhizar who also performs back manipulations (Employee; Employee’s medical records).  

19. Employee asserts he does not use a chain saw or use the saw mill on his property for commercial purposes (Employee).

20. Employee helped build his Mother’s house by overseeing the construction, helping with the framing, and doing some of the insulation work.  However, Employee denies putting any logs in place or working on the roof.  Employee does use his back hoe and log skidder to move logs on his property and uses the chain saw to cut up fire wood for personal use.    

21. Employee worked with his friend Mr. Burkhardt on several projects.  In November 2005, Employee and Mr. Burkhardt agreed to swap work with Employee helping Mr. Burkhardt on several projects and Mr. Burkhardt would help complete the home of Employee’s mother, including work on putting a foundation under the house.    Employee sued Mr. Burkhardt for payment for several weeks time during which Employee worked at Mr. Burkhardt’s saw mill in 2006.    Among the projects on which Employee assisted Mr. Burkhardt was a project involving use of hydraulic jacks to lift and level a house on the beach for sauna tubes (Transcript (TR) at 54).  Employee also used a chain saw and a bobcat to move logs at Mr. Burkhardt’s sawmill (TR at 54).  Employee also helped drill holes using an auger for a chainlink fence for Mr. Burkhardt and helped Mr. Burkhardt prepare the concrete/cement mixture for the fence (TR at 57).

22. Mr. Baker gave two handwritten notes to Employee in support of Employee’s claim, one for reimbursement in the amount of $700.00, for use Mr. Baker’s hot tub from January 11, 2006, to April 19, 2006 (Hearing exhibit).

23. Employee is tired of the pain and trying conservative modalities, and feels surgery is the best option to enable him to support his family properly (Employee).

24. Employee, after learning Mr. Baker was on Employer’s witness list, called the State Troopers claiming he had seen Mr. Baker driving while intoxicated (Baker; audio recording State Troopers).  Employee denied calling the State Troopers (TR 253-54).

25. Employee called Mr. Geppert after Employer’s witness list was filed and threatened him (Geppert).

26. Employee is not a credible witness based on his demeanor and his testimony.  His statements to the board and his doctors are in direct contradiction to his suit in court where he sought money for work he admitted under oath he performed.  However, he represented to Ms. Rush and his physicians he could not do this kind of work and based on his statements, his doctors have agreed.  He harassed Mr. Baker by calling the State Troopers and claiming Mr. Baker was driving while intoxicated.  He refused to identify himself in the video tapes and tried to convince other witnesses to testify falsely. However, on the tape he identified himself as Ken.   Employee arranged for his 15 year old daughter to testify about things she could not possibly remember.  He twice cancelled the surgery, which he continues to assert is reasonable and necessary and further asserts he must have with either Dr. Delamarter or in Germany.  

27. Dr. Swanson opined Employee is not a good candidate for disc replacement surgery because Employee has multi-level spondylosis/degenerative disc disease and has no objective evidence of radiculopathy nor any muscle weakness or atrophy (TR 213-214; 241).  The best treatment for spondylosis is activity and, therefore, Employee is unlikely to benefit from any surgery.   Ongoing narcotic medications are neither reasonable nor necessary for Employee’s spondylosis.  Another reason for Employee not to have surgery is because it is not possible to determine from where in the back Employee’s pain is generated.  Furthermore, Employee has at least two, possibly three, factors which should exclude him from disc replacement surgery including degenerative disc disease at more than two levels, significant degenerative facet disease and leg or back pain of unknown etiology (Swanson).  

28. Dr. Swanson is a credible witness based on his examination of Employee, his own credentials, and his testimony before the board.

29. Employee has undergone several MRIs.   The November 12, 2007 MRI when compared with the December 7, 2004 MRI, showed “the extent of disc disease has diminished in the left paracentral and posterolateral area of L4-5.  The fibrovascular changes at L4-5 and L5-S1 have diminished in signal prominence.”  The broad-based disc bulge at L5-S1 is also stable in appearance and shows less encroachment into the left neural foramen (November 12, 2007 MRI).  

30. The MRI from April 13, 2009, when compared to the November 12, 2007 MRI, shows a mild degree of neural foraminal encroachment, which is stable in appearance.  Likewise, the degeneration and desiccation changes of the disc are stable.  The degenerative changes of the endplates of L4-5 and L5-S1 also show stable appearance (April 13, 2009 MRI). 

31. The April 13, 2009 MRI was reasonable and necessary medical treatment because it helps establish the current condition of Employee’s spine and is relevant in the determination as to whether Employee should have disc replacement surgery.   

32. Employee’s condition has improved based on the MRI studies.  

33. Dr. Davidhizar believes Employee’s condition worsened without pool therapy and surgery is his only option (TR 164).  Dr. Davidhizar did not discuss the improvement shown on the MRIs.  Employee regularly reported back problems or increased symptoms to Dr. Davidhizar.   However, Employee did not report an increase in symptoms when he was on the job with Mr. Burkhardt, even thought he saw Dr. Davidhizar on May 19, 2006 and June 19, 2006 ((TR166; Medical records).   If Dr. Davidhizar knew Employee was working it would have affected treatment he provided Employee (TR 169).  Dr. Davidhizar opines Employee’s condition has worsened over the last few years, even though the MRI shows improvement (TR 178).  

34. Dr. Davidhizar is less credible regarding Employee’s condition.  Dr. Davidhizar has inadequate objective findings to support his theories about Employee’s condition.  Dr. Davidhizar bases his diagnoses and prescribes medications on Employee’s subjective complaints without reliance on objective findings (TR 180).
  

35. In reliance upon the more credible testimony of Dr. Swanson, Dr. Davidhizar’s opinion increased stress induces radiculopathy cannot be found credible.

36. David Charles Geppert knew Employee when Mr. Geppert was living in Clam Gulch, but since March 2009, he has lived in Oregon.  In 2006, he was friends with Employee and they went hunting, fishing, and snow machining together.  When Mr. Geppert was getting ready to move to Oregon he sold Employee a trailer and a car but denied owning or selling any guns to Employee.  He helped Employee prepare and sell firewood to customers on Foss Road.  Mr. Geppert did the stacking and cutting and Employee did the splitting.  He helped Employee make the sign for Clam Gulch Lodge.  He witnessed Employee putting logs and roofing materials on Employee’s Mother’s home.  He also identified Employee as one of the participants along with Eric Hines, a friend of Employee, on one of Employer’s video tapes where two parties are lifting logs.  Mr. Geppert agreed he spoke with Employee regarding Employee’s threat to discipline Mr. Geppert’s son.  Mr. Geppert told Employee he could discipline his son but he could not slap him.   Employee lost his temper and shortly thereafter Employee told Mr. Geppert to move from Linda Monzulla’s home where he was living at the time (Geppert).

37. Mr. Geppert is a credible witness based on his demeanor and his testimony.  His statements are not inconsistent with other evidence and he readily admitted to some disagreements with Employee.

38. Terry Monzulla stated his brother had not been involved with any woodcutting activities, other than cutting firewood to heat his own house.  He testified all of the logs used tobuildhis Mother’s home were purchased by his parents and stored on the lot where his Mother’s house is being built.  Those were the logs used in building his Mother’s house, not logs cut by Employee.  According to Terry Monzulla, he saw his brother almost every day, and Employee did not work on his mother’s house.  Terry Monzulla also stated he could not identify the individual on the videotape (taken by Investigator Hibpshman and verified at hearing) but the person looked like himself (T. Monzulla Deposition).

39. At hearing Terry Monzulla said he misunderstood the questions he was asked in deposition.

40. Terry Monzulla is not credible, based on his demeanor at hearing, the inconsistencies in his testimony, and his evasion in answering questions. 

41. Hope Monzulla is Employee’s wife.  She believes Employee’s personality has changed since the injury and he is frustrated because he is not able to take care of his family as he did before the injury.  She also believes he has not been able to camp, hike, 4-wheel, snow machine and other things to the same degree he did before the injury.  According to her, they heat with wood and Employee, who used to chop all the wood himself, now needs help.  She also opines he needs help with almost everything he does, and does not sleep through the night whereas he did sleep through the night before the injury.  She asserts Employee wears a back brace daily and uses the Duragesic patch to ease the pain.  Although she was aware the Employer had approved Employee’s back surgery scheduled for April 2006, she recalled Employer had only approved part of the surgery and the doctor would not perform the surgery without permission for the whole procedure.  According to her, the second surgery (August 2006 surgery) was cancelled by the adjuster based on a medical opinion the adjuster received prior to her husband attending the EME with Dr. Swanson (H. Monzulla).

42. Ms. Hope Monzulla is not a credible witness, based on her demeanor and presentation to the board.  She is a poor historian who has absorbed her husband’s version of events and cannot any longer remember the actual sequence of events, especially concerning when surgery was scheduled for her husband and when and why the two different surgeries were cancelled.

43. Linda Monzulla is Employee’s Mother.  She testified as follows:  She has seen many changes in her son since the work injury.  She was out of state when Employee had the work injury, returning to Alaska in 2001.  She found her son was no longer the happy-go-lucky individual he had been and she could tell from his face he was in pain.  She was unhappy with the surveillance tapes of her and her son but she could not recognize either individual in the video scene of two men chopping wood.  She and her son talk every day on the phone and she is certain he has a genuine desire to return to work and thinks he is very brave to want the back surgery.

44. Ms. Linda Monzulla is not a credible witness based on her demeanor and presentation to the board.  She clearly wanted to help her son, to the point of not being able to identify one of the individuals in the videotape as either Employee or his brother, saying she did not recognize the individual.

45. Howard Baker was a friend of Employee and worked with Employee.  Employee sold fire wood to Mr. Baker’s cousin, sister, and daughter.  Employee worked on Employee’s Mother’s house including ripping logs, and wiring.  He never saw Employee use or operate a log skidder.  Mr. Baker has seen and knows Employee since Employee moved to the Kenai Peninsula following his work injury.  Employee regularly snow machined in the winter and 4-wheeled in the summer.  At Employee’s request, Mr. Baker signed one piece of paper, saying Employee could use his hot tub in order to help Employee out.  However, while Employee’s children used his hot tub, Employee never did.  Employee lives three miles from Mr. Baker.  Employee never paid Mr. Baker any money for use of the hot tub.  Employee called the State Troopers accusing Mr. Baker of driving while intoxicated after he was listed on Employer’s witness list.  Mr. Baker testified he did not see Employee from 2007 to 2009.  The two had a falling out sometime before 2007 because Employee plowed Mr. Baker’s driveway when Mr. Baker was out of town and then sent Mrs. Baker a bill for the plowing (Baker).  

46. Mr. Baker is a credible witness based on his demeanor and testimony before the board.

47. Thom Hibpshman is a private investigator who performed a background check and surveillance of Employee.  He was initially asked to establish the mileage between Employee’s home and the Baker residence to verify mileage for use of the hot tub.  In doing background research, he went to the Kenai courthouse and found a trial going on where Employee had sued Roger Burkhart.  He watched Employee identify himself and testify under oath about work he performed for Mr. Burkhart.  Mr. Hibpshman videotaped Employee on September 13, 2007, September 18, 2007, October 4, 2007, October 19, 2007, November 10, 2007, and November 21, 2007.  Mr. Hibpshman took the video of Employee on November 10, 2007, and there is no question in his mind the man in the video is Employee.  Mr. Hibpsham’s opinion is based on Employee’s identification of himself, in the Kenai courtroom under oath and Mr. Hibpsham’s view of Employee in court and when taking the video.  Mr. Hibpshman took the video to support his personal observations of Employee.  Mr. Hibpshman watched Employee perform various work activities, some of which are documented on the video tapes (Hibpshman).

48. Mr. Hibpshman is a credible witness based on his demeanor and testimony before the board.  There were no inconsistencies in his testimony and he provided a credible explanation regarding his certainty the man in the video cutting wood and stacking wood was Employee.

49. The board viewed all the videotapes and having observed both the Employee and his brother at hearing has concluded the individual in the videotapes is Employee.

50. Miranda Monzulla is Employee’s 15 year-old daughter.  She testified her father can no longer go camping and hiking as he had done before the work injury.  The wood cutting business has been hers since she was 10 years old and she split and bundled the logs herself.  

51. Less weight is given to Ms. Monzulla’s recollections since she was only four when her father was injured.  Her testimony about being responsible for the wood cutting business since she was 10 years old is also given less weight since more likely than not her testimony was influenced by her father.

52. Eric Hines is Employee’s friend and neighbor.  He has seen Employee grimacing in pain in the five to six years he has known Employee.  He helped Employee cut up fire wood at Employee’s request; he believes Employee uses the wood for heating his home.   He was unaware Employee had worked for Mr. Burkhart and does not believe Employee could work ten to twelve hours a day.  

53. Since Mr. Hines did not know Employee had worked for several weeks at Mr. Burkhardt’s saw mill, his testimony is given less weight.  

54. Ray Smith is a life-long friend of Employee, having gone to elementary school with Employee.  He sees Employee two to four times a year when he drives from Fairbanks to Homer or when Employee is visiting in Fairbanks.  Employee, since the work injury, is slower and more limited in what he can do.  He shared back stories with Employee and knows Employee would like to be able to do all the things he did before the work injury, such as hunting and hiking.  Employee would also like to cut down on the amount of narcotic medications he is using.  He has seen Employee on his 4-wheeler several times but was unaware Employee worked for Mr. Burkhardt or anyone else since the work injury.

55. Mr. Smith is a credible witness but his testimony is given little weight, since it is merely cumulative and he sees Employee infrequently and is not fully aware of Employee’s physical capabilities.

56. Robert Carr is another life-long friend of Employee.  He sees Employee a couple of times a year when he is visiting on the Kenai Peninsula.  He has seen Employee grimacing in obvious pain.  He understands Employee would like to have back surgery.

57. Mr. Carr is credible but his testimony is of limited value since it was cumulative and he has infrequent contact with Employee and was not fully aware of Employee’s physical capacities. 

58. Madeline Rush, Adjuster, Alaska National Insurance Company, testified about the handling of Employee’s claim.  Ms. Rush has handled Employee’s claim since 2001, and has relied on Employee’s medical reports, representations made by Employee and statements from Employee about his medical condition, and submissions from Employee, which enabled Employee to obtain benefits.  Based upon the reports, representations, statements and submissions, Ms. Rush  authorized medical benefits and assured payments for Employee’s medical treatment were made.  She first authorized back surgery through 
Dr. Delamarter’s office for April 2007, and a nurse was scheduled to meet Employee and escort him to surgery.  When Dr. Delamarter recommended having Ms. Monzulla accompany her husband, arrangements were made for her to do so.  Employee then refused to go because first class round trip airfare for both him and his wife was not provided.  Surgery was rescheduled for August 2007, and Dr. Delamarter requested Employee donate his own blood for the surgery.  Employee made one blood donation for which Employer paid.  Employee did not make the subsequent blood donation and cancelled the surgery.  Employee was paid $700.00 for the use of Mr. Baker’s hot tub upon presentation of a receipt for charges signed by Mr. Baker and based on medical reports from Dr. Davidhizar that use of the hot tub was helping Employee.  Ms. Rush testified, since January 2006, Employer has paid $42,054.70 in medical benefits for Employee (Rush). 

59. Employer did not controvert surgery until after the November 2007 EME with Dr. Swanson (Rush).

60. Madeline Rush is a credible witness based on her demeanor, consistent testimony before the board, and her extensive knowledge of Employee’s claim. 

61. Since Employee began working with Mr. Burkhardt in November 2005 doing strenuous physical labor, and Employee submitted a statement for use of Mr. Baker’s hot tub between January 11, 2006 and April 19, 2006, Employee’s misrepresentations of his physical capacities began, at the latest, in January 2006. 

62. Dr. Peterson testified by deposition.  He last saw Employee in January 2006 (before either of the two back surgeries were scheduled and subsequently cancelled by Employee) and opined the disc replacement surgery by Dr. Delamarter was appropriate for Employee because the surgery might enable him to reduce his narcotic prescription usage and increase his functional level.  His opinion is based on Employee’s subjective complaints.  However, he agreed Employee’s increased activities as demonstrated by the videotapes “potentially” would change his opinion about surgery depending on the amount of narcotics used by Employee in performing activities such as using the chain saw.  He further agreed, when asked about Employee working 27 days, 6 -10 hours per day, 6 days per week, it “sounds like he has a pretty high functional level” (Deposition at 43).  He added for Employee to have this level of activity would require an increase in narcotics (id.).  Since it is possible Employee’s condition has improved since Dr. Peterson last saw him, Dr. Peterson suggested another Functional Capacities Evaluation be performed (Id. at 49).  Dr. Peterson further stated the kind of work history given is “pretty impressive for somebody that has chronic disabling back pain or claims to have, so it seems to be a little inconsistent as far as the type of pain presentation that I recall from the record” (id. at 60).  

63. Dr. Blackwell testified by deposition.  Employee has chronic scoliosis
 aggravated by heavy activity (Deposition at 26).  Employee’s working at the sawmill with heavy pieces of wood was not consistent with Employee’s presentation/limitations during the SIME (id. at 41).   Furthermore, if the person doing the activities on the videotape is Employee, then he is not a candidate for disc replacement surgery (id. at 45-46).

64. Dr. Blackwell has credibility because he examined Employee at the request of the board and has the expertise, skills, and training to evaluate persons orthopedically.  

PRINCIPLES OF LAW

AS 23.30.120. Presumptions 
(a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that 

(1) the claim comes within the provisions of this chapter;

(2) sufficient notice of the claim has been given. . . .

. . . .

(b)If delay in giving notice is excused by the board under AS 23.30.100(d)(2), the burden of proof of the validity of the claim shifts to the employee notwithstanding the provisions of (a) of this section.

The Alaska Supreme Court held “the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute.”  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996)(emphasis in original).  Therefore, an injured worker is afforded a presumption all the benefits he seeks are compensable.  Id.  The Alaska Supreme Court has also held the presumption applies to claims for medical benefits as these benefits come within the meaning of compensation in the Alaska Workers’ Compensation Act.   Moretz v. O’Neill Investigations, 783 P.2d 764, 766 (Alaska 1989); Olson v. AIC/Martin J.V., 818 P.2d 669 (Alaska 1991). 

The application of the presumption involves a three-step analysis.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).  First, the employee must establish a “preliminary link” between the disability and his employment.  The evidence necessary to raise the presumption of compensability varies depending on the claim.  In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish causation.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  The employee need only adduce “some” “minimal” relevant evidence (Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987)) establishing a “preliminary link” between the disability and employment (Burgess Construction, 623 P.2d at 316) or between a work-related injury and the existence of disability (Wien Air Alaska v. Kramer, 807 P.2d 471, 473-74 (Alaska 1991)).
“Before the presumption attaches, some preliminary link must be established between the disability and the employment. . . .”  Burgess Construction, 623 P.2d at 316.  “The purpose of the preliminary link requirement is to ‘rule out cases in which [the] claimant can show neither that the injury occurred in the course of employment nor that it arose out of [it].’”  Cheeks, 742 P.2d at 244.  In making the preliminary link determination, the Board may not concern itself with the witnesses’ credibility.”  Excursion Inlet Packing Co. v. Ugale, 92 P.3d 413,417 (Alaska 2004.

Once the preliminary link is established, it is the employer's burden to overcome the presumption by coming forward with substantial evidence the injury is not work related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1991).  There are two possible ways for an employer to overcome the presumption: 


(1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or 



(2)  directly eliminates any reasonable possibility that the employment was a factor in the disability.  Grainger v. Alaska Workers’ Comp. Bd., 805 P.2d 976, 977 (Alaska 1991).

“Substantial evidence” is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.  Miller, 577 P.2d at 1046.  “It has always been possible to rebut the presumption of compensability by presenting a qualified expert who testifies that, in his or her opinion, the claimant’s work was probably not a substantial cause of the disability.”  Norcon, Inc. v. Alaska Workers’ Comp. Bd., 880 P.2d 1051, 1054 (Alaska 1994) citing Big K. Grocery v. Gibson, 836 P.2d 941 (Alaska 1992).  If medical experts rule out work-related causes for the injury, then an alternative explanation is not required.  Norcon, 880 P.2d at 1054, citing Childs v. Copper Valley Elec. Ass’n, 860 P.2d 1184, 1189 (Alaska 1993).  The Board must look at the employer’s evidence in isolation, without regard to any evidence presented by the employee.  Id. at 1055.  Therefore, the Board defers questions of credibility and the weight to give the employer's evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee's injury entitles him to compensation benefits.  Id. at 1054.  

If the employer produces substantial evidence that the injury is not work-related, the presumption drops out, and the employee must prove all elements of her case by a preponderance of the evidence.  Koons, 816 P.2d at 1381, citing Miller, 577 P.2d at 1046.  The party with the burden of proving asserted facts by a preponderance of the evidence, must “induce a belief” in the mind of the board that the asserted facts are probably true.  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).

AS 23.30.122.  Credibility of witnesses.

The board has the sole power to determine the credibility of a witness. A finding by the board concerning the weight to be accorded a witness's testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions. The findings of the board are subject to the same standard of review as a jury's finding in a civil action.

In Municipality of Anchorage v. Devon, 124 P.3d 424, 429 (Alaska 2005), the Alaska Supreme Court noted the board has exclusive authority to determine  the credibility of witnesses and will review such determinations on an abuse of discretion standard if the court is left with a firm conviction the decision was a mistake.   (Id.). 
AS 23.30.095.  Medical treatments, services, and examinations. 

(a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to Claimant. . . .  

(k)
In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board. The cost of an examination and medical report shall be paid by the employer. The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded. A person may not seek damages from an independent medical examiner caused by the rendering of an opinion or providing testimony under this subsection, except in the event of fraud or gross incompetence.

AS 23.30.110. Procedure on claims


. . . .
(g) An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician which the board may require. The place or places shall be reasonably convenient for the employee. The physician or physicians as the employee, employer, or carrier may select and pay for may participate in an examination if the employee, employer, or carrier so requests. Proceedings shall be suspended and no compensation may be payable for a period during which the employee refuses to submit to examination.

The Alaska Supreme Court in Municipality of Anchorage v. Carter, 818 P.2d 661, 664 (Alaska 1991), held the Act does not require the Board to provide “continuing or palliative care in every instance.  Rather, the statute grants the Board discretion to award such ‘indicated’ care ‘as the process of recovery may require.’”  The Court continued “the process of recovery” allows for palliative care when such care enables an employee’s recovery from individual attacks caused by a chronic condition.  Id. at 666.

In Phillip Weidner & Associates, Inc. v. Hibdon, the Alaska Supreme Court noted “when the Board reviews a claim for continued treatment beyond two years from the date of injury, it has discretion to authorize “indicated” medical treatment “as the process of recovery may require.”  Carter, 818 P.2d at 664.  “Because the treatment was provided more than two years after the injury, the board’s inquiry should not have been limited to whether the treatment sought is reasonable and necessary, but should have been expanded, as it had the discretion to choose among reasonably effective medical treatment alternatives, as the process of recovery requires.”  Voorhees Concrete Cutting v. Monzulla, AWCAC Decision No. 068 at fn.36 (February 4, 2008).  Given this discretion, the Board is not limited to reviewing the reasonableness and necessity of the particular treatment sought, but has some latitude to choose among reasonable alternatives.  Id. at 665.  Additionally, the board may order an SIME on its own initiative.  Dwight v. Humana Hosp. Alaska, 876 P.2d 1114, 1120 (Alaska 1994). 

AS 23.30.135. Procedure before the board
(a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter. The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. Declarations of a deceased employee concerning the injury in respect to which the investigation or inquiry is being made or the hearing conducted shall be received in evidence and are, if corroborated by other evidence, sufficient to establish the injury.

8 AAC 45.050. Pleadings.
(a) A person may start a proceeding before the board by filing a written claim or petition.

(b) Claims and petitions.

(1) A claim is a written request for benefits, including compensation, attorney's fees, costs, interest, reemployment or rehabilitation benefits, rehabilitation specialist or provider fees, or medical benefits under the Act, that meets the requirements of (4) of this subsection. The board has a form that may be used to file a claim. In this chapter, an application is a written claim. 

(2) A request for action by the board other than by a claim must be by a petition that meets the requirements of (8) of this subsection. The board has a form that may be used to file a petition. 

(3) Parties must be designated in accordance with 8 AAC 45.170. 

(4) Within 10 days after receiving a claim that is complete in accordance with this paragraph, the board or its designee will notify the employer or other person who may be an interested party that a claim has been filed. The board will give notice by serving a copy of the claim by certified mail, return receipt requested, upon the employer or other person. The board or its designee will return to the claimant, and will not serve, an incomplete claim. A claim must 

(A) state the names and addresses of all parties, the date of injury, and the general nature of the dispute between the parties; and 

(B) be signed by the claimant or a representative. 

. . . 


(8) Except for a petition for a self-insurance certificate or an executive officer waiver, a petition must be signed by the petitioner or representative and state the names and addresses of all parties, the date of injury, and the general nature of the dispute between the parties. The petitioner must provide proof of service of the petition upon all parties. The board or its designee will return to the petitioner a petition which is not in accordance with this paragraph, and the board will not act on the petition. A petition alleging that disability has ended or an impairment became permanent must 

(A) state the dates for which compensation was paid; 

(B) state the amount of compensation paid to the employee; 

(C) state the date on which the petitioner claims the disability ended or the impairment became permanent; and 

(D) be accompanied by a completed medical summary on form 07-6103. 

8 AAC 45.142.  Interest. 

(a)  If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010 for an  Injury that occurred before July 1, 2000, and at the rate established in AS 09.30.070(a) for injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.

(b) The employer shall pay the interest

(1) on late-paid time-loss compensation to the employee. . . .

. . .

(2) on late-paid medical benefits to 

(A) the employee . . . if the employee has paid the provider or the medical benefits; 

(B) to an insurer, trust, organization, or government agency, if the insurer, trust, organization, or government agency has paid the provider of the medical benefits; or 

(C) to the provider if the medical benefits have not been paid.

The Alaska Supreme Court explained how interest is calculated and applied in workers’ compensation cases in several decisions.  See Land & Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984); Harp v. Arco Alaska, Inc., 831 P.2d 352 (Alaska 1994); Childs v. Copper Valley Electric Association, 860 P.2d 1184 (Alaska 1993).   

AS 23.30.170. Collection of defaulted payments
(a) In case of default by the employer in the payment of compensation due under an award of compensation for a period of 30 days after the compensation is due, the person to whom the compensation is payable may, within one year after the default, apply to the board making the compensation order for a supplementary order declaring the amount of the default. After investigation, notice, and hearing, as provided in AS 23.30.110, the board shall make a supplementary order declaring the amount of the default. The order shall be filed in the same manner as the compensation order.

(b) If the payment in default is an installment of the award, the board may, in its discretion, declare the whole of the award as the amount in default. The applicant may file a certified copy of the supplementary order with the clerk of the superior court. The supplementary order is final. The court shall, upon the filing of the copy, enter judgment for the amount declared in default by the supplementary order if it is in accordance with law. Any time after a supplementary order by the board, the attorney general, when requested to do so by the commissioner, shall take appropriate action to assure collection of the defaulted payments.

(c) Review of the judgment may be had as in a civil action for damages. Final proceedings to execute the judgment may be had by writ of execution. The court shall modify the judgment to conform to a later compensation order upon presentation of a certified copy of it to the court.

The board has held “a party may apply to the board for an order ‘declaring the amount in default’ pursuant to [section] .170, which allows a party of the Division to take collection action against the uninsured employer.” West v. Alaska Open Imaging Center, AWCB Decision No. 10-0006 (January 15, 2010) (citing Barratt v. Happy Water Company, AWCB Decision NO. 06-0245 (September 6, 2006).   The board further stated “An employer may also ‘declare’ a recalcitrant employee ‘in default,’ without a Board order, if the employee fails to make payments on Board-ordered reimbursements resulting from fraud.”  Id. 

AS 23.30.250.  Penalties for fraudulent or misleading acts; damages in civil actions.

(a) A person who (1) knowingly makes a false or misleading statement, representation, or submission related to a benefit under this chapter; (2) knowingly assists, abets, solicits, or conspires in making a false or misleading submission affecting the payment, coverage, or other benefit under this chapter; (3) knowingly misclassifies employees or engages in deceptive leasing practices for the purpose of evading full payment of workers' compensation insurance premiums; or (4) employs or contracts with a person or firm to coerce or encourage an individual to file a fraudulent compensation claim is civilly liable to a person adversely affected by the conduct, is guilty of theft by deception as defined in AS 11.46.180, and may be punished as provided by AS 11.46.120-11.46.150.

(b) If the board, after a hearing, finds that a person has obtained compensation, medical treatment, or another benefit provided under this chapter, or that a provider has received a payment, by knowingly making a false or misleading statement or representation for the purpose of obtaining that benefit, the board shall order that person to make full reimbursement of the cost of all benefits obtained. Upon entry of an order authorized under this subsection, the board shall also order that person to pay all reasonable costs and attorney fees incurred by the employer and the employer's carrier in obtaining an order under this section and in defending any claim made for benefits under this chapter. If a person fails to comply with an order of the board requiring reimbursement of compensation and payment of costs and attorney fees, the employer may declare the person in default and proceed to collect any sum due as provided under AS 23.30.170 (b) and (c).

Alaska Rules of Civil Procedures, Rule 9. Pleading Special Matters
(b) Fraud, Mistake, Condition of the Mind.  In all averments of fraud or mistake, the circumstances constituting fraud or mistake shall be stated with particularity.  Malice, intent, knowledge, and other condition of mind of a person may be averred generally.

The Alaska Supreme Court, in Municipality of Anchorage v. Devon [124 P.3d 424, 429 (Alaska 2005)], adopted the board's test for fraud claims under AS 23.30.250(b).   To prevail on a fraud claim under subsection .250(b), “[t]he employer must show that (1) the employee made statements or representations; (2) the statements were false or misleading; (3) the statements were made knowingly; and (4) the statements resulted in the employee obtaining benefits.”  Shehata v. Salvation Army, 225 P.3d 1106, 1114 (Alaska 2010).   The standard of proof in subsection .250(b) cases is by a preponderance of the evidence.  DeNupptiis v. Unocal Corp., 
63 P.3 272, 278 (Alaska 2003).”   The Court declined “to read into the statute a legislative intent to incorporate all of the elements of common law fraud.”  Id. at 1115. 

However, the Court did require “a causal link between a false statement or representation and benefits obtained by the employee.  Subsection .250(b) states the board ‘shall order reimbursement’ when it finds a person has ‘obtained compensation ... by knowingly making a false or misleading statement or representation for the purpose of obtaining that benefit.’  The plain language of the statute requires causation.  As a transitive verb, ‘obtain’ means ‘to gain possession of, esp[ecially] by intention or endeavor.’  [Webster’s II New College Dictionary 774 (3d ed. 2005)].  ‘By’ has many meanings, but the relevant definition here appears to be ‘through the agency or action of.’  [Id. at 156].  The phrase ‘obtain by’ strongly suggests causation.  [Cf. Field v. Mans, 516 U.S. 59, 66, 116 S.Ct. 437, 133 L.Ed. 2d 351 (1995) (construing “obtain by” in Bankruptcy Code to require causation) . . . .].” Id.   The court went on to say “Read as a whole, the statute requires the false statement or representation be a causal factor in the employer's payment of workers' compensation benefits.  [AS 23.30.250(b).  The fourth element set out in the Devon test requires causation: The fourth element is that ‘the statements or representations resulted in the employee obtaining a benefit.’  Devon, 124 P.2d at 429].”  Id.  Under AS 23.30.250(b) statements or representations made by an employee must be made expressly for the purpose of obtaining benefits. 

Constitutionality of Alaska Workers’ Compensation statutes.

The Board does not have jurisdiction to determine the constitutionality of a statute.   The Alaska Supreme Court stated in Alaska Public Interest Research Group v. State, 167 P.3d 27, 36 (Alaska 2007), “administrative agencies do not have jurisdiction to decide issues of constitutional law” because an administrative agency’s powers are limited to the legislative grant of authority and are quasi-judicial entities.  See also, Wilson v. Eastside Carpet Co., AWCAC Decision No. 098 (February 2, 2009). 

AS 23.30.145. Attorney fees
(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation. When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded. In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including reasonable attorney fees. The award is in addition to the compensation or medical and related benefits ordered.

In Childs v. Copper Valley Elec. Ass’n,  860 P.2d 1184, 1190  (Alaska 1993), the Alaska Supreme Court held “ attorney's fees in workers' compensation cases should be fully compensatory and reasonable, in order that injured workers have competent counsel available to them.”  Nonetheless, when Employee does not prevail on all issues attorney’s fees should be based on the issues on which Employee prevailed.

ANALYSIS

1)  Is Employee entitled to disc replacement back surgery and ongoing medical benefits?

a)  Disc replacement surgery

Employee contends he is entitled to disc replacement surgery at L4-5 and possibly L5-S1, based on the recommendations of his treating physicians: Drs. Peterson, Delamarter, and Davidhizar.  Employee asserted his back pain is always present, precludes him from performing many tasks of daily living, interferes with his familial relationships and precludes his ability to earn a living to support his family.  His treating doctors have suggested surgery will relieve Employee’s chronic pain and substantially reduce his dependence on narcotic prescriptions, thereby enabling him to secure employment.  These doctors relate the need for the surgery to Employee’s 1999 work injury.  Employee further contends disc replacement surgery at two levels is no longer experimental, again relying on the statements of his treating physicians and Dr. Blackwell, the SIME physician.  

Without regard to Employee’s credibility, he has raised the presumption he is entitled to disc replacement surgery because he has provided a nexus between his work injury in 1999 and the need for disc replacement surgery.  His own testimony, supported by that of his wife, mother, brother and friends, supports his contention he is never without pain as a result of the 1999 work injury.  Moreover, his treating doctors have opined disc replacement surgery is reasonable and necessary for Employee because he has failed all conservative modalities tried to date to relieve his chronic back pain.

Once the presumption of compensability has been raised, Employer must rebut the presumption with substantial evidence without regard to credibility and looking at the Employer’s evidence in isolation.  Through the testimony and EME reports of Dr. Swanson, Employer has produced substantial evidence with which to rebut the presumption.  Dr. Swanson stated to a reasonable medical certainty Employee’s ongoing pain complaints are not the result of the work injury but due entirely to his pre-existing and ongoing degenerative disc disease.  Dr. Swanson ruled out the work injury as a substantial factor in Employee’s complaints.  Therefore, Employer has rebutted the presumption Employee is entitled to disc replacement surgery.

Once Employer rebuts the presumption of compensability, Employee must prove his claim by a preponderance of the evidence.  Employee cannot do so, at this time.  First, Employee and one of his treating physicians lack the necessary credibility to support a claim for disc replacement surgery.  Furthermore, from the videotapes presented at hearing, Employee appears to have physical capacities far in excess of that which he has led the physicians to believe.  Drs. Peterson and Blackwell (SIME physician) both opined that if the videotapes were realistic portrayals of Employee’s physical capacities, then the need for the disc replacement surgery must be reassessed.  Dr. Peterson suggested another Functional Capacities Evaluation since the preceding one was done in 2000.

According to Dr. Swanson, Employee should not have surgery because his condition is spondylosis (arthritis) for which surgery will not reduce Employee’s pain.  Moreover, Employee has at least two factors which would exclude him from undergoing disc replacement surgery.  Furthermore, Dr. Peterson, who has not seen Employee since 2006, bases his recommendation for surgery solely on Employee’s subjective complaints and not on any objective findings. 

Employee is not credible and therefore his statements to his doctors about the amount of pain he suffers must be discounted.  His pain complaints do not correlate to his actual physical capabilities.  Moreover, as Dr. Swanson testified, subjective complaints are not a proper basis for surgery, which should be undertaken only when the subjective complaints are accompanied by objective evidence of a problem surgery might correct.  Here Employee’s MRIs demonstrate his physical condition has stabilized and even improved in that the disc bulge at L4-L5 has diminished. 

Therefore, disc replacement surgery is not appropriate for Employee at this time because it is neither reasonable nor necessary for the progress of recovery.


b)  Past and future medical treatment

Employee seeks payment for past medical treatment, especially the MRI performed at the request of his treating doctor, and ongoing pain medications and manipulations.  Employee asserts his back pain is always present and precludes him from performing many tasks of daily living including interfering with his familial relationships and precluding his ability to earn a living to support his family.  The pain medications and manipulations help him get through the days and to do what he can to support his family.  Without regard to Employee’s credibility, he has raised the presumption he is entitled to past medical treatment, in particular the 2009 MRI, and future pain medications and manipulations, through his own testimony and Dr. Davidhizar’s testimony.  

Once the presumption of compensability has been raised, Employer must rebut the presumption with substantial evidence without regard to credibility and looking at the Employer’s evidence in isolation.  Through the testimony and EME reports of Dr. Swanson, Employer has produced substantial evidence to rebut the presumption.  Dr. Swanson stated to a reasonable medical certainty Employee’s ongoing pain complaints are not the result of the work injury but due entirely to his pre-existing and ongoing degenerative disc disease.  Dr. Swanson ruled out the work injury as a substantial factor in Employee’s complaints.  Therefore, Employer has rebutted the presumption Employee is entitled to ongoing medical treatment including pain medications and manipulations. 

Once Employer rebuts the presumption of compensability, Employee must prove his claim by a preponderance of the evidence.  Employee cannot do so, at this time, with regard to ongoing pain medications and manipulations.  There is a significant question with regard to Employee’s actual physical capacity.  Dr. Davidhizar and family members indicate Employee is severely restricted in what he can do.  Dr. Davidhizar bases his opinion on Employee’s subjective complaints.  The videotapes and testimony of several witness including Mr. Burkhardt, Mr. Baker and 
Mr. Hibpshman are indicative Employee is capable of greater physical activity than he relates to his doctors.  Drs. Peterson and Blackwell indicated there is a difference between Employee’s presentation to them and his activity level in the videotapes.

Dr. Peterson has suggested another Functional Capacities Evaluation (FCE) be undertaken since the preceding one was done in 2000, and he has not seen Employee in the last four years.  However, based on Employee’s demonstrated physical capacities on the videotapes and witness’s statements, an FCE will not provide any additional evidence of Employee’s current condition.  Therefore, an FCE will not be required.

However, the MRI of Employee’s spine on April 13, 2009, is compensable, including interest,  because it helps establish Employee’s current physical condition.  The MRI is reasonable and necessary to document Employee’s current condition and possible need for additional treatment.  It shows Employee’s condition is stable and essentially unchanged since 2007.  The November 12, 2007, MRI showed Employee’s condition had actually improved over the 2004 MRI and the 2009 MRI showed the condition to be stable and unchanged from 2007.  This is additional evidence Employee no longer requires medical treatment including prescription narcotics for the 1999 work injury and directly contradicts Employee’s testimony of ongoing incapacity as a result of the 1999 injury.  It further supports the level of activity demonstrated by Employee on the videotapes and from the testimony of Investigator Hibpshman and other witnesses.  It also supports a finding Employee misrepresented his physical condition to his treating doctors in order to obtain additional medical treatment, including narcotic prescriptions. 

2)  Did Employee fraudulently obtain benefits from Employer?

a)  Must an allegation of fraud under AS 23.30.250(b) be pled with specificity?

Employee asserts an allegation of fraud under AS 23.30.250(b) must be pled with specificity as required by Alaska Rules of Civil Procedure.  However, the Alaska Workers’ Compensation Act does not require parties to comply with the Alaska Rules of Civil Procedure, and procedures before the board by statute are not bound by common law or formal rules of procedure.  Moreover, the only requirements for petitions are set forth in regulations to the Act and do not require any specific contents in a petition under AS 23.30.250(b).  

Furthermore, the Alaska Supreme Court in Devon, supra, declined to incorporate the elements of common law fraud into Section .250(b).  Civil Rules do not govern proceedings under the Alaska Workers’ Compensation Act, and the Court did not require reading into the Act any requirements from the Civil Rules.  While the Court did hold the Employer must establish a causal link between the false statement or misrepresentation and benefits obtained in order to succeed on a petition under Section .250(b) the Court did not enlarge either the scope of the statute or the regulations for a petition alleging a false statement or misrepresentation under Section .250(b).  There is no requirement under the Act for allegations in a petition under Section .250(b) to be pled with specificity and Employer’s petition will not be dismissed.  

b)  Did Employee misrepresent his physical capacities in order to obtain medical treatment and narcotic prescriptions?

In a claim of fraud an Employer must show the employee made statements or representations which were false or misleading.  The Employee must have made the statements knowingly and for the purpose of obtaining benefits.   The standard of proof is by a preponderance of the evidence.  Moreover, the statements or representations must have been made expressly for the purpose of obtaining benefits. 

i.) Employee’s Receipt of Reimbursement for Use of Mr. Baker’s Hot Tub

Here, Employer presented evidence it paid for use of Mr. Baker’s hot tub, based on representations made by Employee he had used Mr. Baker’s hot tub.  Mr. Baker testified Employee never used his hot tub and Employee never paid Mr. Baker for the use.  Mr. Baker is the more credible witness in this regard.  Use of a hot tub was recommended by Dr. Davidhizar, and the board previously found use of the hot tub to be reasonable and necessary.  The board’s previous finding was affirmed on appeal.  Employee knowingly made false representations to Employer he paid Mr. Baker to use his hot tub when, in actuality, he did not.  He knowingly made the false representation to obtain reimbursement from Employer, that is, money for medical benefits he did not actually receive.  Employee obtained this benefit based upon his false representation and shall be ordered to make full reimbursement to Employer of this medical benefit.

ii.) Employee’s Representations Regarding His Condition and Abilities

Employee’s behavior on the videotapes, taken in September, October and November 2007, is inconsistent with his reports to the physicians and his reports to Madeline Rush, the insurance adjuster handling his claim for the 1999 work injury.  
Thom Hibpshman conducted the investigation and took the videotapes.  He testified at hearing how and when the tapes were made and identified Employee on the videotapes, including the time, location, and circumstances of the creation of each of the videotapes.  Mr. Hibpshman provided a sound evidentiary foundation for the videotapes filed with the Board.  Accordingly, the videotapes have been authenticated.
  

The employer requests a finding fraudulent or misleading acts were committed by Employee to obtain benefits for a 1999 work injury to his back.  

Employee reported to his treating physicians, Drs. Peterson, Davidhizar and Delamarter, SIME physician Dr. Blackwell, EME physician Dr Swanson and the employer, he is never without pain as a result of the 1999 work injury and the pain precludes him from performing many tasks of daily living, interferes with his familial relationships and precludes his ability to earn a living to support his family.  Despite these reports, he is able to use his back hoe and log skidder to move logs on his property and use a chain saw to cut up fire wood for personal use and to earn services for his mother by using a chain saw and a bobcat to move logs at Mr. Burkhardt’s sawmill.  Additionally, he is able to use hydraulic jacks and has done so to lift and level a house on the beach for sauna tubes; Employee can drill holes using an auger so a chain link fence could be installed for Mr. Burkhardt and he had the capacity to help Mr. Burkhardt prepare the concrete/cement mixture for the fence.

Employee was able to go hunting, fishing, and snow machining with friends.  Employee’s friend, Mr. Geppart, helped Employee prepare and sell firewood to customers on Foss Road.  Employee split the firewood and lifted logs.  Employee had the ability to put logs and roofing materials on his Mother’s home.  

Employee’s reports of his inability to engage in activities of daily living due to constant pain are totally inconsistent with his true functioning as evidenced by testimony of credible witnesses, Mr. Burkhardt and Mr. Geppert, and the videotapes taken in September, October and November 2007.  The videotapes depict Employee functioning without impairment or pain.  Employee’s activities were not inhibited due to any condition in his back when he was engaged in cutting and stacking wood.  Employee engaged in a wide variety of activities without evidence of any pain behavior, dysfunction or any limitations related to his back.  When Employee was not aware he was being observed he exhibited no signs of pain, nor did he exhibit any pain or back impairment that precluded him from performing tasks of daily living, or precluded his ability to earn a living to support his family.

A preponderance of the evidence reveals Employee knowingly made reports to his physicians, the employer’s physician, the board’s SIME physician and the employer that were misleading and intended to perpetuate medical benefits, including medical treatment between October 2007 and the hearing date, narcotic prescription medication, hot tub services, an MRI evaluation, and disc replacement surgery at L4-L5 and at L5-S1 and treatment by Dr. Davidhizar.    

The testimony of Madeline Rush, the workers’ compensation insurance adjuster, verifies the information contained in the insurer’s itemized records of payment.  Employer has paid $42,054.70 in medical benefits and $700.00 for use of the hot tub.  

Employee’s deception resulted in benefits being paid and, therefore, AS 23.30.250(b) operates to forfeit Employee’s medical benefits.  AS 23.30.250(b) provides for reimbursement of the $42,054.70 in medical benefits received by the employee under his November 9, 1999 report of injury and $700.00 paid for use of the hot tub.  

Employer testified at hearing regarding expenditures made for attorney fees and costs related to Employee’s November 9, 1999 report of injury.  AS 23.30.250(b) provides for the award of reasonable costs and attorney fees incurred by pursuing the reimbursement of benefits.  Employer and its insurer seek reimbursement of all reasonable attorney fees and costs incurred in obtaining an order under this section and defending the claims for benefits made by Employee.  Employer and its carrier are entitled to reimbursement of these fees and costs.  The board will retain jurisdiction over Employer’s reimbursement request to determine all reasonable costs and attorneys fees incurred by Employer and its carrier in obtaining this order and defending Employee’s claim for benefits.

3. Is Employee entitled to an award of attorney’s fees?

Under AS 23.30.260, Employee’s attorney may receive fees with respect to Employee’s claim only with the Board’s approval.  However, Employee has not prevailed on his claim and has not been awarded medical benefits in this case.  The employee has not established his entitlement to workers’ compensation benefits.  Further, Employer prevailed on its petition for a finding Employee received benefits based on knowingly making false statements and false representations for the sole purpose of obtaining such benefits.  Employer is not responsible for Employee’s attorney fees based upon the plain language of AS 23.30.145(b), which provides Employee’s attorney must have been employed in “the successful prosecution of the claim” before the Board can award fees.
CONCLUSIONS OF LAW

1. Disc replacement surgery at L4-L5 and L5-S1 sought by Employee is not reasonable and necessary as the result of the 1999 work injury.

2. Employee’s ongoing prescriptions for narcotic medications are no longer reasonable and necessary for the 1999 work injury.  

3. The board does not have jurisdiction to determine if AS 23.30.250 is unconstitutional.

4. The Alaska Workers’ Compensation Act does not require an allegation under AS 23.30.250 to be pled with particularity as defined in the Alaska Rules of Civil Procedure.

5. Employee obtained medical treatment by knowingly making false or misleading statements, representations, or submissions for the purpose of obtaining medical benefits and on which the Insurer relied in providing medical benefits.  

6. Employer is entitled to full reimbursement of the cost of all benefits obtained by Employee based upon his false and misleading statements.  If Employee does not pay Employer pursuant to this Decision & Order, Employer may seek a board order declaring Employee in default.

7. Employer and Employer’s carrier are entitled to reimbursement of all reasonable costs and attorney fees incurred in obtaining this order that Employee knowingly made false and misleading statements and representations to obtain benefits and all reasonable costs and attorney fees incurred in defending Employee’s claims for medical benefits.

8. The MRI performed by Alaska Open Imaging was reasonably and necessarily related to Employee’s 1999 work injury and is compensable.


ORDER

1. Employee’s claim for ongoing medical treatment is denied.

2. Employer’s petition for a finding of violation of AS 23.30.250(b) is granted.

 3. Employee is ordered to reimburse Employer fully for the cost of all medical benefits obtained by Employee in the total sum of $42,754.70, within 14 days of the date of this Decision & Order.

4.  Within 10 days of issuance of this decision and order, Employer is ordered to file an affidavit of attorney fees and costs, itemizing all reasonable costs and attorney’s fees incurred by Employer and it insurer in obtaining this order and defending Employee’s claim for benefits.

5.  Employee shall have 14 days to object to any portion of Employer’s affidavit Employee believes is not reasonable.

6.  Employer is ordered to pay the cost, including interest, for the MRI performed by Alaska Open Imaging in April 2009.

Dated at Anchorage, Alaska on November 9, 2010
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If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained from the Alaska Workers’ Compensation Appeals Commission.  If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of KENNETH L. MONZULLA employee/applicant; v. VOORHEES CONCRETE CUTTING, employer; ALASKA NATIONAL INSURANCE COMPANY, insurer/defendants; Case No. 199922832; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on November 9, 2010.






Kimberly Weaver, Clerk
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� Magnetic Resonance Imaging


� Board notice is taken Dr. Davidhizar is on probation with the Alaska State Medical Board for over-prescribing narcotic medications (Consent Agreement signed by Dr. Davidhizar on September 28, 2009, and Order dated October 22, 2009).  


� “lateral curvature of the spine ….” Blakiston’s Gould Medical Dictionary, 4th Ed.,(1979) at 1228.


� Alaska Rules of Evidence Rule 901, Rule 1001(2), Rule 1002, & Rule 1003.
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