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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	ROBERT W. TEEL, 

                                             Employee, 

                                                Applicant,

                                                   v. 

J. E. THORNTON GENERAL 
CONTRACTING & NANA
REGIONAL CORPORATION,

                                             Employers,

                                                   and 

COMMERCE & INDUSTRY INS. CO., 

& ACE AMERICAN INSURANCE CO.,

                                             Insurers,

                                                  Defendants.                           
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	INTERLOCUTORY

DECISION AND ORDER

AWCB Case Nos.  

200621189M, 200714123
AWCB Decision No.  10-0188
Filed with AWCB Anchorage, Alaska 

on November 22, 2010


Robert Teel’s (Employee) February 26, 2010, petition for review of the board designee’s February 16, 2010 discovery order, and July 7, 2010 oral petition for review of the board designee’s July 7, 2010, order granting Employers’ Petitions to Compel Releases were heard on July 14, 2010, in Anchorage, Alaska.  Employee appeared telephonically and represented himself.  Attorney Shelby Nuenke-Davison represented Employer J. E. Thornton General Contracting and its insurer Commerce and Industry Insurance Co. (Thornton).  Attorney Robert Bredesen represented Employer NANA Regional Development Corp. and its insurer ACE American Insurance Co. (NANA).  The record closed at the hearing’s conclusion on July 14, 2010.

ISSUES

Employee contends the board designee abused his discretion by ordering Employee to sign various releases as set forth in the prehearing conference summary order dated February 16, 2010 and July 7, 2010, as the releases seek disclosure of information not relevant to his work injuries.  Employee further contends he has been unfairly denied access to legal representation.

Employers argue the board designee did not abuse his discretion in ordering Employee to sign releases at the February 16, 2010 and July 7, 2010, prehearing conferences, as the releases seek information relevant to Employee’s claims and are sufficiently limited to protect Employee’s privacy interests.  Employers further argue Employee does not have a constitutional right to counsel in a workers’ compensation claim, and neither Employers nor the board have denied Employee access to an attorney.

1) Did the board designee abuse his discretion by ordering Employee to sign various releases as set forth in the prehearing conference summary order dated February 16, 2010, pursuant to AS 23.30.108(c)?

2) Did the board designee abuse his discretion in granting Employers’ Petitions to Compel and ordering Employee to sign various releases as set forth in the prehearing conference summary order dated July 7, 2010, pursuant to AS 23.30.108(c)?

3) If Employee fails to comply with this decision, what is the appropriate remedy?

4) Has Employee been unfairly denied access to legal representation to assist him in pursuing his claim?

FINDINGS OF FACT

1) On October 6, 2008, and November 8, 2008, Employee filed workers’ compensation claims against NANA and Thornton related to orthopedic injuries, seeking permanent total disability (PTD), medical and related transportation costs “to be determined,” penalties up to “$5 million,” interest, unfair or frivolous controversion, and attorney’s fees and costs.

2) On January 7, 2009, Thornton propounded discovery requests and informational releases to Employee.

3) On January 8, 2009, NANA served Employee with various informational releases.
 

4) On January 22, 2009, Employee filed a Petition in each case requesting a protective order, generally stating the releases and records were irrelevant to his claims.

5) On February 18, 2009, the parties attended a prehearing conference.  The board designee found all orders other than two non-specific education records release and one non-specific military records release to be relevant and ordered Employee to sign the releases.

6) On March 9, 2009, Employee called the board, spoke with a workers’ compensation technician, and informally requested an “abuse of discretion hearing” concerning the February 18, 2009, prehearing conference summary and related orders.

7) On April 2, 2009, Employers took Employee’s videotaped deposition.  Employee stated “I never was injured on the job, period, until moving to Alaska.”  When asked if he had ever had any prior back injures before moving to Alaska, Employee responded “No.”

8) When asked at his April 2, 2009, deposition whether he had attempted to retain an attorney to help him in pursuing his claim, Employee stated “I’ve called all of them.”
 

9) Employee stated at his deposition he had never received Veteran’s Administration medical benefits, never treated at a military medical facility and never treated at a Veterans Administration facility.

10) Employee stated at his deposition he did not know the type of discharge he received from the army.

11) On May 6, 2009, the board heard Employee’s informal appeal of the board designee’s February 18, 2009 prehearing conference order concerning the releases.  

12) On May 12, 2009, the board issued a Decision and Order (D&O).  Finding Employee was unrepresented, seemed confused and lacked understanding of the relatively complex workers’ compensation system, the D&O educated him on his duties and responsibilities as a claimant.  The board affirmed the board designee’s decision, denied Employee’s appeal, and ordered Employee to sign the disputed releases within 10 days of issuance of the D&O.  Finally, the board stated Employee’s willful failure to comply with its discovery orders may result in sanctions, including possible claim dismissal.

13) In the May 12, 2009, D&O the board noted: 

In our experience, one reason employers pay many claims without dispute is because employees release sufficient information to verify the nature and extent of their injuries and their entitlement to benefits.  We find the prompt execution of reasonable releases plays a critical role in making it possible for employers to fulfill the Act’s intent to provide a speedy remedy to injured workers.

14) Employee did not sign and deliver any releases within 10 days of May 12, 2009.
15) On June 1, 2009, NANA filed a Petition to Dismiss Employee’s claim against NANA for Employee’s failure to comply with the board’s May 12, 2009 D&O.

16) On June 2, 2009, Thornton filed a Petition to Dismiss Employee’s claim against Thornton for Employee’s failure to comply with the board’s May 12, 2009, D&O.

17) On August 24, 2009, the parties attended a prehearing conference.  The board designee explained in detail the attorney fee structure in workers’ compensation cases and provided a copy of the board’s attorney list with Employee’s copy of the prehearing conference summary.

18) On October 7, 2009, the board heard NANA’s and Thornton’s Petitions to Dismiss Employee’s claims.

19) On October 29, 2009, the board issued a D&O.  Finding claim dismissal is “reserved for the most egregious cases after all less harsh remedies have been attempted,” the board denied Employers’ Petitions to Dismiss, and instead suspended Employee’s benefits until he signed the releases as ordered in the May 12, 2009, D&O.

20) On November 12, 2009, Thornton served releases upon Employee.  The releases consisted of a general medical release authorizing disclosure of medical records related to Employee’s spine, bilateral lower extremities, chronic pain syndrome, depression and post traumatic stress disorder (PTSD) from 1978 forward, and a military records release.

21) On November 16, 2009, NANA served releases upon Employee.  The releases consisted of six medical releases (four for specific providers, two for specific pharmacies) authorizing disclosure of medical records related to Employee’s low back, neck, lower extremities, upper extremities and chronic pain (no date restriction), a military records release, and a release of workers’ compensation records for the State of Washington.

22) On November 30, 2009, Employee filed a Petition for Protective Order dated October 20, 2009 (was likely misdated and intended to be November 20, 2009) concerning a military records release and all information related to PTSD.

23) On December 14, 2009, Thornton filed an Objection to Employee’s Petition for Protection.  Attached to its objection were filings from the Oregon Workers’ Compensation Board in the case In re: Robert W. Teel, Claimant, Case No. 80-2438, and the Oregon Supreme Court in the case Robert W. Teel v. Weyerhaeuser Co., Case No. SC 29001.  These pleadings document that Employee injured his back while working for a former employer on February 18, 1980.

24) On February 16, 2010, the board designee held a prehearing conference to rule on Employee’s October 20, 2009 Petition for Protective Order.  Employee did not attend.  The board designee reviewed excerpts from Employee’s April 2, 2009 deposition and filings documenting proceedings before the Oregon Workers’ Compensation Board and the Oregon Supreme Court.  The board designee found Employee injured his back in 1980 working for a former employer, despite testifying in his deposition he had not injured his back before moving to Alaska.  Based on this finding, the board designee found the disputed releases sought by Thornton and NANA were reasonable and denied Employee’s Petition for Protective Order.  The board designee further ordered Employee to sign the disputed releases within 10 days of issuance of the prehearing conference summary.

25) On March 1, 2010, Employee filed an “Objection to 2/16/2010 prehearing findings/decision,” arguing he had not been allowed to participate in the prehearing, had not been informed it had been rescheduled, had not received any responses from the board on any of his previous petitions, and the prehearing officer was prejudiced against him and had failed to provide him a list of attorneys to enable him to seek legal representation.

26) On April 23, 2010, NANA filed a Petition to Compel Releases, requesting the board order Employee to sign a medical release for pharmacy records and a release for disclosure of records from the Department of Veterans Affairs.

27) On April 27, 2010, Thornton filed a Petition to Compel Releases, requesting the board order Employee to sign a medical release for pharmacy records and a release for disclosure of records from the Department of Veterans Affairs.

28) On May 3, 2010, the board designee held a prehearing conference.  Employee did not attend.  The board designee noted Employee’s time to respond to Employers’ Petitions to Compel had not yet run, and therefore took no action on the petitions at that prehearing conference.  Noting one of Employee’s objections to the February 16, 2010 prehearing order was that he had not received notice of the prehearing conference, the board designee again addressed the merits of Employee’s October 20, 2009 Petition for Protective Order.  Having again reviewed Employee’s Petition, both Employers’ responses, Employee’s deposition and the documentation from the Oregon Workers’ Compensation Board, the board designee again denied Employee’s Petition for Protective Order and ordered Employee to sign the disputed releases.  Employers requested a prehearing to address their respective Petitions to Compel and a procedural hearing “to resolve any disagreements that may arise at the prehearing.”  The board designee set a prehearing for July 7, 2010, and a procedural hearing for July 28, 2010.

29) The board later rescheduled the procedural hearing to July 14, 2010 due to unavailability of board members.

30) On July 7, 2010, all parties attended a prehearing conference to identify the issues for the July 14, 2010, hearing.  The board designee also ruled on Thornton and NANA’s pending Petitions to Compel Releases.  The board designee noted the disputed releases were identical other than the respective employers’ names and therefore addressed them together.  The board designee found the following:  

The first release asks for the names of physicians who have prescribed medications for Mr. Teel.  The release is narrowly tailored to avoid the unnecessary disclosure of highly personal information that is not relevant to Mr. Teel’s case.  The request does not ask for the name of prescription drugs, but allows the employers to follow up with requests to any physicians that are identified asking them if the prescription relates to Mr. Teel’s work injuries.  While the Board typically requires that releases be limited to two years prior to the first injury to the relevant body part, the designee finds that the lack of a date limitation is reasonable in this case.  The designee notes that in his deposition 
(P. 35), Mr. Teel stated he had never suffered a work injury, including a back injury, before he moved to Alaska.  The employers, however, discovered an Oregon workers’ compensation case, including an appeal to the Oregon Court of Appeals,
 related to a work-related lower back injury that Mr. Teel suffered in 1980.  Given Mr. Teel’s apparent inability to recall when he first injured his lower back, a release without a date restriction is reasonable in this case. 

The second requested release is to the VA for Mr. Teel’s ‘C-File’ (related to VA disability) from 1980 to the present.  In his deposition, Mr. Teel stated he had served between 1981 and 1984. In response to informal discovery, Mr. Teel stated he had been discharged for medical reasons.  If Mr. Teel was discharged for medical reasons, information in his VA ‘C File’ might well be admissible at a hearing on his current claim.  Given the lack of a specific date when his service began, a release requesting information back to 1980 is reasonably calculated to lead to admissible evidence, without being overly intrusive.

The board designee granted Thornton and NANA’s Petitions to Compel Releases and ordered Employee to sign the releases attached to those two petitions.  Employee stated he would not sign the releases because he had been denied the assistance of an attorney.  Given Employee’s objections at the prehearing conference, the board designee added to the list of issues to be heard at the July 14, 2010 hearing a petition for review of his July 7, 2010 order granting Thornton and NANA’s Petitions to Compel.  Therefore, the issues for the July 14, 2010 hearing were:

a) Did the designee abuse his discretion in the February 16, 2010, prehearing summary by ordering Mr. Teel to sign releases?
b) Did the designee abuse his discretion in the July 7, 2010, prehearing summary by ordering Mr. Teel to sign the releases?
c) Has Mr. Teel improperly or unfairly been denied the assistance of an attorney?

31) At the July 14, 2010 hearing, Employee stated he had never been seriously injured until his workplace injury with Thornton in 2006.

32) Employee further testified he never had PTSD but listed PTSD “on the form” with the Veterans Administration, as he was “told it was the fastest way to get into the VA system.”  He stated he had been receiving medication through the Veterans Administration for 25 years.

33) Employee testified he did not receive a copy of the board’s list of claimant’s attorneys until “early 2010,” and he then called every attorney on the list, but no one would accept his case because “it had dragged on too long.”

34) Employee provided no evidence anyone denied him access to an attorney.

35) Employee has a history of chronic pain complaints and has stated his work injuries have caused him depression.

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that 

(1) This chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this 
chapter. . . . 

AS 23.30.108(c).  Prehearings on discovery matters; objections to requests for release of information; sanctions for noncompliance. . . .

. . . 

(c) At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee’s injury.  If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition, or defense. . . .

If a party demonstrates informal means of developing medical evidence have failed, the board “will consider the relevance of the requested information and the method of discovery to be authorized.”
  If an employee unreasonably refuses to release information, AS 23.30.135 and AS 23.30.108(c) grant the board broad discretionary authority to make orders that will assure that parties obtain the relevant evidence necessary to litigate or resolve their claims.
  In extreme cases, the board has authority to dismiss claims if an employee willfully obstructs discovery.
 

AS 23.30.108(c) gives the board designee authority and responsibility to decide all discovery issues at the prehearing conference level, with the right of both parties to seek board review.
  “The scope of review for an agency’s application of its own regulations . . . is limited to whether the agency’s decision was arbitrary, unreasonable, or an abuse of discretion.”
  A board designee’s decision on releases must be upheld absent “an abuse of discretion.”
  

Although no definition of “abuse of discretion” appears in the Act, it has been defined to include “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from

an improper motive,” failing to apply controlling law or regulation, or failing to exercise sound, reasonable and legal discretion.
  

The Administrative Procedure Act (APA) at AS 44.62.570 provides another definition for reviewing administrative agency decisions.  It contains terms similar to those noted above, but also expressly refers to a “substantial evidence” standard:

AS 44.62.570. Scope of review.

. . . 

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence. . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.

On appeals to the Alaska Workers’ Compensation Appeals Commission or the courts, decisions reviewing board designee determinations are subject to reversal under the “abuse of discretion” standard in AS 44.62.570, incorporating the “substantial evidence test.”  Concerned with meeting that standard on appeal, the board also applies a substantial evidence standard when reviewing a board designee’s discovery determination.
  When applying a substantial evidence standard, “[the reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld.”

AS 23.30.130.  Modification of awards.  (a) Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions . . . the board may, before one year after the date of the last payment of compensation benefits . . . whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure prescribed in respect of claims in AS 23.30.110.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases, or decreases the compensation, or award compensation.

AS 23.30.135.  Procedure before the board.  (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.155.  Payment of compensation.


. . . 


(h) The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted. . . . make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

Employees in workers’ compensation cases do not enjoy a constitutional right to counsel, as do criminal defendants.  While the Alaska Supreme Court has found a right to counsel in a small number of civil cases, it has held injured workers seeking benefits under the Workers’ Compensation Act do not have an important enough interest to protect to justify the absolute guarantee of an attorney.

ANALYSIS

1) Did the board’s designee abuse his discretion by ordering Employee to sign various releases as set forth in the prehearing conference summary order dated February 16, 2010, pursuant to AS 23.30.108(c)?
a. Medical records releases.

Thornton seeks a medical release authorizing disclosure of medical records related to Employee’s spine, bilateral lower extremities, chronic pain syndrome, depression, and PTSD from 1979 forward.  NANA seeks a medical release authorizing disclosure of medical records related to Employee’s low back, neck, lower extremities, upper extremities, and chronic pain, with no date restriction.  In its May 2009, D&O, the board ordered Employee to sign a medical release for the same body parts from 2003 to the present.  However, Employers subsequently learned Employee sustained a back injury while working for a former employer in Oregon in 

1980.  Based on Employee’s history of chronic pain complaints, his prior testimony his work injuries have caused depression, and the recently discovered fact he suffered a compensable back injury for which he obtained benefits in an Oregon workers’ compensation case in 1980, despite his insistence he had never injured his back before moving to Alaska, Employers’ medical releases are reasonable.  The board designee’s order requiring Employee to sign Thornton’s medical releases is not an abuse of discretion, and his order is supported by substantial evidence.

b.
Military records release.

Early in this case, Thornton requested a military records release which the board designee found was overbroad.  The board designee granted Employee a protective order as to that particular military records release.  Thornton revised its military records release and limited it in time from November 20, 2003 forward for records pertaining to Employee’s spine, bilateral lower extremities, chronic pain syndrome, depression, and PTSD.  The board found this revised release was not overbroad and ordered Employee to sign it.  At Employee’s April 2009 deposition, Employers learned Employee was enlisted in the army from 1981 to 1984, and had suffered a work-related back injury in 1980.  Thornton now seeks a military records release authorizing disclosure of all military personnel records and medical records related to Employee’s spine, bilateral lower extremities, depression, chronic pain syndrome, and PTSD.  NANA seeks a military records release authorizing disclosure of all military records, including but not limited to personnel records and medical records.  Based upon Employee’s previous complaints of symptoms in all the above-referenced areas, his prior statements his work-related injuries caused him depression, his history of chronic pain complaints, and his inability to remember his specific dates of service or the nature of his discharge from the army, Employers’ proposed military records releases are reasonable.  The board designee’s order requiring Employee to sign the proposed military records releases is not an abuse of discretion, and his order is supported by substantial evidence.
2) Did the board’s designee abuse his discretion in granting Employers’ Petitions to Compel and ordering Employee to sign various releases as set forth in the prehearing conference summary order dated July 7, 2010, pursuant to AS 23.30.108(c)?

a. Medical releases

Employers filed Petitions to Compel medical and Veterans Affairs records releases.  The proposed releases are identical other than the names of the employers.  As to the medical release, Employers seek the names of physicians who prescribed medications for Employee.  Employers do not seek disclosure of the actual medications prescribed.  There is no date restriction.  As noted above, given Employee’s broad spectrum of physical and mental complaints, his inaccuracy as an historian, and the recent discovery of a back injury as long ago as 1980, the releases are reasonable.  The board designee did not abuse his discretion in granting Employers’ Petitions to Compel and ordering Employee to sign the medical release, and his order is supported by substantial evidence.

b. Veterans Affairs records releases

Employers seek a certified copy of Employee’s entire “C-File” from the Department of Veterans Affairs, from 1980 forward.  Employee has not been consistent in his statements concerning treatment with the Veterans Administration, as he initially denied ever having treated with the V.A., and then at the July 14, 2010, hearing, admitted he had received prescriptions from the veterans’ hospital for 25 years.  He is unable to remember the nature of his discharge from the army.  Whether Employee was medically discharged from the military is highly relevant to his claims, as he claims he is permanently and totally disabled as a result of his 2006 and 2007 work injuries.  Given Employee’s uncertainty about his military service dates, his medical treatment with the V.A., and whether he was medically discharged from the military, the Veterans Affairs release is reasonable.  The board designee did not abuse his discretion in granting Employers’ Petitions to Compel and ordering Employee to sign the proposed Veterans Affairs releases, and his order is supported by substantial evidence.

3) If Employee fails to comply with this decision, what is the appropriate remedy?

As noted in a prior decision in this case, prompt execution of reasonable releases allows employers to investigate and verify an employee’s injuries in order to provide a speedy remedy to injured workers.  Employee initially filed his claims in October and November 2008, fully two years ago, and Employers have been unable to conduct a timely investigation of these claims as Employee has refused to comply with numerous orders to sign reasonable releases.  

AS 23.30.108(c) provides specific authority to order compliance with discovery, and to order sanctions for the refusal to comply with discovery orders.  While immediate dismissal of Employee’s claims is not necessary to bring Employee into compliance with discovery orders, discretion will be exercised to order Employee to sign and return Employers’ proposed information releases as ordered at the February 16, 2010, and July 7, 2010, prehearing conferences, within 14 days of the date of issuance of this Decision and Order.  If Employee fails to comply with this order, the board will, on its own motion, schedule a procedural hearing on the issue of whether Employee’s October 6, 2008, and November 8, 2008, claims should be dismissed, under AS 23.30.108(c).  Jurisdiction over this issue is retained under AS 23.30.130.

4) Has Employee been unfairly denied access to legal representation to assist him in pursuing his claim?

Employee argues he has been unfairly denied access to an attorney’s assistance to aid him in pursuing his claim.  Specifically, Employee states he did not receive the list of claimant’s attorneys until early 2010, and then when he called “every attorney on the list” he was told his case had “dragged on too long” and no attorney would represent him.  However, at his deposition taken in April 2009, Employee stated he had called every attorney on the list, indicating he had received a copy of the board’s attorney list at that point, and the board designee again provided a copy of the attorney list in August 2009.  While it is unfortunate Employee has been unable to retain an attorney to help him with his case, there are a variety of reasons a claimant’s attorney may decline to accept a particular case, and it is up to each attorney to decide whether an individual attorney chooses to represent a particular employee.  Finally, claimants in worker’s compensation cases do not have a constitutional right to representation, as do criminal defendants.  Attorney lists are provided as a service to injured workers.  Nothing prevents Employee from checking with the Alaska Bar Association or looking online or in the phonebook for an attorney.  Employee has produced no evidence, and made no convincing argument showing anyone has interfered with his access to legal counsel.  Consequently, no one has unfairly denied employee access to legal representation.

CONCLUSIONS OF LAW

1) The board designee did not abuse his discretion when he ordered Employee to sign Employers’ releases in the prehearing conference summary dated February 16, 2010.  

2) The board designee did not abuse his discretion when he granted Employers’ Petitions to Compel and ordered Employee to sign the proposed releases at the July 7, 2010, prehearing conference.  

3) If Employee fails to comply with the terms of this decision, the board shall, on its own motion, schedule a procedural hearing to determine whether Employee’s October 6, 2008 and November 8, 2008, claims should be dismissed, under AS 23.30.108(c).

4) Employee has not been unfairly denied access to legal representation to assist him in pursuing his claim.

ORDERS

1) Employee shall sign and return the information releases to Employers, as ordered at the February 16, 2010 prehearing conference, within 14 days of the date of issuance of this Decision and Order. 

2) Employee shall sign and return the information releases as ordered at the July 7, 2010 prehearing conference, within 14 days of the date of issuance of this Decision and Order.

3) Thornton and NANA are instructed to notify the board if Employee does not return the signed releases within 14 days.

4) If Employee fails to comply with the terms of this decision, the board will, on its own motion, schedule a procedural hearing to determine whether Employee’s October 6, 2008 and November 8, 2008, claims should be dismissed, under AS 23.30.108(c).

Dated in Anchorage, Alaska on November 22, 2010.
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Don Gray, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.  However, the parties are advised the commission decided in Municipality of Anchorage v. McKitrick, AWCAC Decision No. 136 (June 30, 2010), it has no jurisdiction to hear appeals from interlocutory decisions and appellate review must be made to the Alaska Supreme Court.  The commission may or may not accept a petition for extraordinary review and a timely request for relief from the Court may also be required.
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I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of ROBERT W. TEEL employee/applicant v. J E THORNTON GENERAL CONTRACTING, INC.; NANA REGIONAL CORP. INC., employers; COMMERCE AND INDUSTRY INS. CO; ACE AMERICAN INSURANCE COMPANY, insurers/defendants; Case Nos. 200621189M, 200714123; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on November 22, 2010.
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