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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
 Juneau, Alaska 99811-5512

	STANLEY JONES, 

                                   Employee,

              v. 

UNISEA, INC., 

                                  Employer,

 and 

ALASKA NATIONAL INSURANCE CO., Its Workers’ Compensation

Insurance Carrier.


	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	      FINAL DECISION AND ORDER

      AWCB Case No.  200904196
      Fil        Filed with AWCB Anchorage, Alaska

      on November 9, 2010

      AWCB Decision No. 10-0189

	
	)
	


On November 3, 2010, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (Board) heard the terms of the parties’ proposed Compromise and Release Agreement (C & R).  Stanley Jones (Claimant) appeared telephonically, represents himself and testified.  Attorney Robert Bredesen represents Unisea, Inc. and Alaska National Insurance Co. (collectively Employer).  The record closed on November 5, 2010, when Mr. Bredesen submitted a letter to the board addressing the concerns raised by the panel members at the hearing.

ISSUE

Should the parties’ Compromise and Release Agreement be approved?


FINDINGS OF FACT

The following facts relevant to the narrow issue before the board are established by a preponderance of the evidence:

1. On or about February 5, 2009, while employed as a processer for Employer at its Dutch Harbor, Alaska facility, Claimant developed numbness in his left hand.  He was later diagnosed with left carpal tunnel syndrome.

2. On August 17, 2009, at the Employer’s request, Claimant was seen by Clarence A. Boyd, Jr., M.D., for an employer’s medical evaluation (EME).  Dr. Boyd opined Claimant’s symptoms and Dr. Boyd’s physical findings were not consistent with a left carpal tunnel syndrome, there was no evidence Claimant’s reported symptoms are related to his work for Employer, and there was no indication for surgical treatment of his left wrist.

3. On September 21, 2009, based on Dr. Boyd’s report, Employer, through its adjuster, controverted all benefits.

4. On November 30, 2009, Claimant’s attending physician, Vincent Leung, M.D., at the request of the Employer, reviewed Dr. Boyd’s EME report.  Dr. Leung disagreed with Dr. Boyd, stating Claimant’s nerve conduction studies showed not a borderline case of carpal tunnel syndrome, but at least moderate, if not severe, carpal tunnel syndrome.  Dr. Leung noted Claimant’s choices were to accept his symptoms and live with them, or proceed with left carpal tunnel release surgery. 

5. On December 7, 2009, based on Dr. Boyd’s report, Employer, through its attorney, controverted all benefits.

6. On June 22, 2010, second independent medical examiner (SIME) Christopher Wilson, MD, opined Claimant suffered severe left carpal tunnel syndrome, and attributed his condition to the heavy and repetitive use of his hands while working for Employer processing crabs, including lifting crates of crabs weighing 50 pounds.

7. On October 12, 2010, the parties filed a proposed C & R for board consideration and approval.  

8. The agreement provided Employer would pay for the left carpal tunnel surgery recommended by Dr. Wilson, as well as appropriate pre-operative and post-operative care, physical therapy, prescription medication and other reasonably necessary related medical benefits for up to six months after the surgery was performed, so long as Claimant made diligent efforts to undergo the recommended surgery “in the near future.”  In addition, Employer would pay Claimant the sum of $14,500.00, with a deduction of $1,683.00 for sums previously advanced to him, which amount would become due 14 days after the carrier received a copy of the surgical report reflecting the surgery had been performed.  In return, Claimant waived entitlement to any and all past, present, and future compensation benefits that might be due under the Alaska Workers’ Compensation Act.

9. The board denied approval of the agreement.   The matter was set for hearing on November 3, 2010.

10. At the hearing Claimant testified he understood that by the terms of the agreement, if he did not have the surgery within a reasonable period, he would forfeit all benefits provided in the agreement, including the surgery, as well as the lump sum payment, and would get nothing.

11. He testified he was certain he would have the surgery within a reasonable period, and is planning on having it performed next month by his attending physician, Vincent Leung, MD.  

12. He testified he understood the agreement was final and binding, even if it turns out his injury is more serious, if he loses more time from work, or if his impairment is greater than he now believes it will be.

13. Claimant testified he had received copies of Dr. Wilson’s SIME report, and Dr. Leung’s letter to the insurance adjuster, where Dr. Leung took issue with opinions contained in the the EME report. He testified he had received the board publication “Workers’ Compensation and You,” and the board maintained list of claimant’s attorneys, but chose to proceed on his own behalf.  

14. Claimant testified he believed the agreement was in his best interest as it allowed him to obtain the surgery, he was ready to have the surgery, and he wanted the board to approve the C & R.

15. In response to panel member questioning, Claimant noted there was an outstanding bill for medical care he received in Dutch Harbor.  Notwithstanding the terms in the C & R to the contrary, Employer agreed to pay any outstanding work-related medical bills from Dutch Harbor in addition to its express obligations under the C & R.

16. With respect to the medical benefits payable by Employer, the C & R provides that such medical benefits “will remain subject to the Alaska usual and customary fee schedule in effect on the date of injury as well as the restrictions governing courses of treatment requiring continuing, and multiple treatments of a similar nature.” 

17. Claimant lives in California, and is planning to have the surgery performed in California by a California physician.

18. Neither Claimant nor Employer knew whether Alaska’s fee schedule would be sufficient to cover the full cost of Claimant’s surgical and attendant medical care in California, where medical providers are not subject to the Alaska fee schedule.  

19. Neither party knew whether this limiting provision in the C & R would leave any unpaid balance due medical providers in California for which Claimant would remain liable.  

20. Not knowing to what extent Claimant would have unpaid and unanticipated medical costs by obtaining the covered medical care in California, and based on the record as a whole, the board was unable to determine by a preponderance of evidence the settlement agreement was in Claimant’s best interest. 

21. On November 5, 2010, Employer confirmed in writing it agreed to modify the terms of the C & R, and to hold Claimant harmless for any covered out-of-state medical expenses which exceed the Alaska usual and customary fee schedule.  

PRINCIPLES OF LAW

AS 23.30.012.  Agreements in regard to claims.  (a) At any time after death, or after 30 days subsequent to the date of the injury, the employer and the employee or the beneficiary or beneficiaries, as the case may be, have the right to reach an agreement in regard to a claim for injury or death under this chapter, but a memorandum of the agreement in a form prescribed by the director shall be filed with the division.  Otherwise, the agreement is void for any purpose.  Except as provided in (b) of this section, an agreement filed with the division discharges the liability of the employer for the compensation, notwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245, and is enforceable as a compensation order.

(b) The agreement shall be reviewed by a panel of the board if the claimant or beneficiary is not represented by an attorney licensed to practice in this state, the beneficiary is a minor or incompetent, or the clamant is waiving future medical benefits.   If approved by the board, the agreement is enforceable the same as an order or award of the board and discharges the liability of the employer for the compensation notwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245.  The agreement shall be approved by the board only when the terms conform to the provisions of this chapter. 

8 AAC 45.160 Agreed Settlements. (a) The board will review a settlement agreement which provides for the payment of compensation due or to become due and which undertakes to release the employer from any or all future liability.  A settlement agreement will be approved by the Board only if a preponderance of evidence demonstrates that approval would be for the best interest of the employee or the employee’s beneficiaries…

(b) All settlement agreements must be submitted in writing to the board, must be signed by all parties to the action and their attorneys or representatives, if any, and must be accompanied by form 07-6117.

(c) Every agreed settlement must conform strictly to the requirements of AS 23.30.012… 

(d) The Board will, within 30 days after receipt of a written agreed settlement, review the written agreed settlement, the documents submitted by the parties and the board’s case file to determine


(1)  if it appears by a preponderance of the evidence that the agreed settlement is in accordance with AS 23.30.012; and


(2)  if the board finds the agreed settlement



(A) is in the employee’s best interest, the board will approve, file, and issue a copy of the approved agreement in accordance with AS 23.30.110(e);…

ANALYSIS

To memorialize the parties’ further agreements concerning the medical benefits Claimant will receive under the terms of the C & R, Employer has confirmed in writing it will hold Claimant harmless from any covered out-of-state medical expenses he obtains in California which exceed the Alaska usual and customary fee schedule.  Additionally, Employer agreed on the record it will pay any outstanding work-related medical bills from Dutch Harbor.  

Based on the parties’ modification and clarification of their agreement, and assured Claimant will not be held responsible for any work-injury related medical expenses, the board will approve the 

C & R as in Claimant’s best interest.

CONCLUSIONS OF LAW

As modified, the C & R is in Claimant’s best interest and will be approved. 

ORDER

1.     The terms of the C & R are modified to include the following language:

Notwithstanding language to the contrary in the C & R, Employer agrees to hold Mr. Jones harmless for any covered out-of-state medical expenses which exceed the Alaska usual and customary fee schedule.

Employer further agrees to pay any past medical bills from Dutch Harbor providers arising from Claimant’s work-related injury.

2.     As modified, the C & R is approved. 

3.    As provided on page 4 of the C & R, the board retains jurisdiction to determine whether Claimant has timely pursued the medical treatment provided for in the agreement.

Dated at Anchorage, Alaska on November 9, 2010.





ALASKA WORKERS' COMPENSATION BOARD






Linda M. Cerro, Designated Chair










Robert Weel, Member






____________________________________






Patricia Vollendorf, Member

If compensation is payable under the terms of this decision is not timely paid, a penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Workers’ Compensation Appeals Commission.

If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of STANLEY JONES, employee; v. UNISEA, INC.,  employer; Case No. 200904196;  and dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on  November 9, 2010.








Kimberly Weaver, Office Assistant  I
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