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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	KIM STRICKLAND, 

                                               Employee, 

                                               v. 

UNISEA, INC.,

                                               Employer,

                                               and 

ALASKA NATIONAL INSURANCE CO.,

                                               Adjuster.
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	        INTERLOCUTORY

        DECISION AND ORDER

        AWCB Case No.  200902892

        AWCB Decision No.  10-0194 

         Filed with AWCB Anchorage, Alaska

         on December 1, 2010


On October 27, 2010, the south central panel heard the parties’ request for approval of a compromise and release agreement (C & R).  Kim Strickland (Claimant) represents herself and testified telephonically.  Attorney Robert J. McLaughlin appeared telephonically on behalf of the employer and insurer (collectively, Employer).  

At the hearing, the board deferred approval of the C & R when Claimant requested the insurance adjuster, who was not present, clarify Employer’s intent concerning anticipated medical and surgical expenses, and because medical records had not been filed as required by law.  

On October 28, 2010, by overnight courier, Employer sent medical records to the board.  The medical records were accompanied by a letter modifying the terms of the C & R, and assuring Claimant Employer would pay the full cost of proposed surgery performed in Washington state, notwithstanding the C & R’s language limiting Employer’s liability to the 2009 Alaska fee schedule.
   In relevant part, the C & R called for Claimant’s waiver of all benefits under the Alaska Workers’ Compensation Act (Act) in return for Employer paying for  left ulnar collateral ligament surgery, three months of follow-up medical care, and the sum of $8,000.00, payable within 10 days of Employer receiving proof the surgery had been performed. Employer’s October 28, 2010 letter again requested the C & R be approved.

In response, on November 10, 2010, the panel wrote the parties with outstanding concerns arising from the medical records submitted.  By authority granted under AS 23.30.012 and 
8 AAC 45.160, the panel ordered Claimant to attend, and Employer to pay for an examination by the board’s independent medical examiner.  Deadlines for preparing and filing medical records binders for the second independent medical examination (SIME) were established.  At least one medical record was identified as still missing, and Employer was instructed to file it.

On November 15, 2010, in a letter emailed to the panel chair, Employer responded to the November 10, 2010 order.  Employer stated it now agreed to pay compensable medical expenses associated with Claimant’s ulnar collateral ligament surgery, as well as other benefits under the Act, without requiring her waiver of benefits, and was withdrawing the C & R.  The letter concluded:  “As a result of the employer’s decision to withdraw from the settlement and to pay compensable costs associated with the disputed medical treatment, the SIME outlined in your letter is no longer necessary.  If further proceedings are necessary to discuss this please feel free to schedule a conference.  Otherwise, we shall consider the matter closed.”  The medical record identified as missing from the board file was not provided. Employer’s November 15, 2010 letter is interpreted as a petition for reconsideration of the November 10, 2010 order.  Two weeks later, on November 29, 2010, Employer wrote the board again, stating the medical record requested did not exist, and no further medical records would be forthcoming.
ISSUES

Given its agreement to pay benefits under the Act, and withdrawal of the C & R, Employer contends the SIME ordered pursuant to AS 23.30.012 and 8 AAC 45.160 is inoperative.  By its failure to timely file medical records on medical summary forms, Employer implicitly contends medical records need not be filed according to the board’s regulations.
1. Should the board reconsider its November 10, 2010 Order for an SIME, and for Employer to file further medical records?

2. Should the board vacate its November 10, 2010 Order for an SIME?
3. What, if any, medical records must Employer file with the board?
4. What is the legal effect of Employer’s agreement to pay previously controverted benefits under the Act, rather than seek approval of the proposed C & R?
FINDINGS OF FACT

Evaluation of the record as a whole establishes the following facts by a preponderance of the evidence:  
1. On February 21, 2009, Claimant injured her left upper extremity while employed on the crab packing line at Employer’s Dutch Harbor, Alaska facility.
  

2. On February 22, 2009, she sought medical care at Employer’s dispensary, complaining of left hand pain.  Claimant described lifting crab pans when she felt pain shoot up her left wrist.
  

3. Objective symptoms noted by the treating emergency medical technician (EMT) included a positive lump in her left palm, range of motion with pain, and edema at the injury site.  The EMT opined Claimant sustained a “possible cyst or detached tendon,” advised her to ice her left hand, use an Ace wrap, and return as needed if her symptoms increase.
  She returned for follow-up care, was given a cold pack, and excused for the day.

4. On February 23, 2009, Claimant returned to the dispensary at 7:10 a.m. complaining of continuing left hand pain, discomfort radiating to her arm, and numbness in her index and middle fingers.  The EMT noted the lump in her palm remained visible, and noted “possible tendons/hematoma.”
  She was taken off work for “Phlebitis, left hand,” with an estimated return to work in three days.
  A drug screen was administered and Claimant tested negative for all drugs.
  Shortly thereafter Claimant returned to Washington state for further medical care, the date and circumstances of which have not been fully explained.
5. On March 2, 2009, Employer completed and filed a Report of Occupational Injury (ROI).  The ROI indicates Claimant’s date of hire as either January 13 or 15, 2009.
6. On March 11, 2009, Claimant was seen by Ruth M. Baer, MD, at the Gunderson Hand Center, Everett Clinic, in Everett, Washington (Clinic).  Dr. Baer diagnosed Dupuytrens fibromatosis bilateral palms – no evidence of flexion contracture, left deQuervain’s (DQ) tenosynovitis, left carpal tunnel syndrome, and possible left cubital tunnel vs ulnar nerve entrapment at guyon’s canal.  She recommended Claimant ice her wrist three times daily, use a left wrist splint at night, and take over-the-counter (OTC) anti-inflammatories.  She injected cortisone in Claimant’s left first dorsal compartment, and ordered multiple view x-rays and an electromyelography study (EMG).
  A March 11, 2009 x-ray showed no fractures.
  
7. In a March 11, 2009 “Activity Prescription Form,” Dr. Baer restricted Claimant’s work to no use of her left hand through April 12, 2009.
  
8. A March 23, 2010 EMG report suggested delayed median mixed palmar, thumb sensory and motor responses across the wrist, and mild to moderate median neuropathy at the left wrist, consistent with carpal tunnel syndrome.

9. At a March 27, 2009 office visit, Dr. Baer diagnosed left carpal tunnel syndrome, left DQ tenosynovitis, and Dupuytrens.  Icing, night splinting, and OTC anti-inflammatories were continued.  Claimant was advised to return in four weeks.

10. In a March 27, 2009 Activity Prescription Form, Dr. Baer again restricted Claimant’s work to no use of her left hand, with no lifting, pushing or pulling more than five pounds occasionally, and no repetitive motion, through April 27, 2009.  The form indicates Claimant’s next scheduled appointment was in four weeks.

11. On March 27, 2009, Claimant wrote the board:

When I got home from Dutch Harbor I called Alaska Insurance Co. (sic) in Seattle they 1st said I was terminated/fired due to Drugs (my UA’s were clean) then I quit could have gilled crab which is more wrist movement then packing crab nothing else was ever mentioned to do.  Then medical leave – then I was told I finished contract.  Now on 3-20-09 was told not job related.

On 3-18-09 when Ak. Ins. Co. called me back (Ryan) he told me I was right I wasn’t fired – that was a very stressful 3 weeks.  (I call that stressful compensation due).

As of today I’m still 1 handed until 4-27 which is hurting me to get back working for B’ season.  Thank you.  K. Strickland.

12. On March 28, 2009, Claimant completed a workers’ compensation claim (WCC).  In her WCC, Claimant checked only the box indicating she was seeking benefits for a compensation rate adjustment.  Boxes for temporary total disability benefits (TTD), medical and transportation benefits, permanent partial impairment benefits (PPI), reemployment eligibility, penalty, interest and unfair or frivolous controversion were not checked.  The WCC was received by the board on April 6, 2009, and board-served on Employer on April 8, 2009.  
13. On April 1, 2009, responding to an inquiry from Ryan LeVeque, Senior Claims Examiner for Alaska National Insurance Company (Adjuster), Dr. Baer noted Claimant’s DQ tenosynovitis was likely caused by repetitive hand use on the job.  Replying to the Adjuster’s suggestion Claimant was on the job for only 17 days, Dr. Baer opined the symptoms of carpal tunnel syndrome were unlikely to occur during “such a short timeframe.”
  The Adjuster’s letter instructed Dr. Baer to return her responses “to the attention of the undersigned (Ryan LeVeque)” by fax to (206) 343-4599.

14. On April 6, 2009, Employer filed a Compensation Report reflecting it began paying TTD at $217.00 per week beginning March 11, 2009, on April 2, 2009.  Employer was assessed a 25% penalty for late payment, which remains unpaid.

15. In an April 20, 2009 Activity Prescription Form, Dr. Baer noted Claimant’s diagnosis remained left DQ tenosynovitis, Claimant exhibited decreased grip strength in her left hand, rehabilitation consisted of home exercises, surgery was not indicated, recovery was as expected, no further visits were scheduled, treatment was concluded, and Claimant was expected to be released to the job of injury without restrictions on May 1, 2009.   No chart note for an April 20, 2009 office visit has ever been filed.
16. On April 28, 2009, Claimant returned to the Clinic complaining of continuing left wrist pain radiating up her forearm, pain in her left thumb, thumb twitching, and intermittent numbness in her radial digits.  She was seen by physician’s assistant (PA) Christine Terry.  PA Terry noted swelling over Claimant’s thumb metacarpal, especially over the ulnar collateral ligament, with tenderness and severe pain with radial stress of the ulnar collateral ligament.  PA Terry diagnosed DQ tenosynovitis and thumb sprain.  Claimant was given an injection of lidocaine in her left dorsal compartment, referred for a custom splint, referred for hand therapy, and advised to return in five weeks to recheck her progress and reevaluate her numbness.
  
17. Also on April 28, 2009, PA Terry completed another Activity Prescription Form.  She restricted Claimant to working no more than 8 hours per day, and continued Claimant’s restrictions to no use of her left wrist, and no reaching, grasping, fine manipulation, or over the shoulder work, and no lifting, carrying, pushing or pulling of any weight with her left extremity. PA Terry noted these restrictions were effective through June 9, 2009.  It further reflects Claimant needed a consultation for hand therapy.
  The face of the Activity Prescription form reflects it was faxed to the Adjuster, at (206) 343-4599, on April 29, 2009.

18. On May 13, 2009, Employer filed its first Medical Summary.  It contained the two sick call records and the clean drug screen from the Unisea Dispensary; Dr. Baer’s chart note and Activity Prescription Form from March 11, 2009; the March 11, 2009 x-ray and March 23, 2009 EMG reports; Dr. Baer’s March 27, 2009 chart note and Activity Prescription Form; Dr. Baer’s April 1, 2009 response to Mr. LeVeque’s March 24, 2009 letter; Dr. Baer’s April 20, 2009 Activity Prescription Form; and PA Terry’s April 28, 2009 chart note and Activity Prescription Form.
19. On May 15, 2009, Employer filed its answer to the WCC.  It admitted Claimant was entitled to TTD from February 23-25, 2009, and from March 11, 2009 and continuing, and current medical costs. It denied a compensation rate adjustment was due, and as an affirmative defenses averred “The injury was proximately caused by the willful intention of the employee to injure or kill h[er]self or another,” On what evidence Employer based this allegation is unknown.  Employer knew Claimant tested negative for illicit drug use on February 23, 2009; and filed the negative drug screen report with its May 13, 2009 Medical Summary.  Employer further alleged “The last injurious exposure rule is or may not be applicable,” and “The injury did not arise out of or in the course and scope of employment.”  
20. On May 27, 2009, at the request of Employer, Claimant was seen by Lance N. Brigham, MD, for an employer’s medical evaluation (EME).  Dr. Brigham was provided with the February 22, 2009 and February 23, 2009 Unisea Dispensary records; the negative drug screen; the report of injury (ROI); Dr. Baer’s chart notes from March 11, 2009 and March 27, 2009; the March 23, 2009 EMG report; and PA Terry’s chart notes from Claimant’s April 28, 2009 visit.
  
21. Dr. Brigham was also provided with the 6-page job description for “Sirimi/Roe/Block Processor” at Employer’s Dutch Harbor facility, and asked whether Claimant was approved to perform its enumerated duties.  The job description noted work shifts are of 11.5 hours per day duration, 6 days per week; the essential functions of the job require reaching, lifting, grasping, and repetitive upper extremity motions up to 12 hours per day;  an ability to lift up to 50 pounds, with frequent lifting up to 25 pounds; reaching overhead to ten pounds; and pushing, pulling and carrying up to 40 pounds.
  

22. Dr. Brigham was not provided with Dr. Baer’s March 11, 2009, March 27, 2009 or April 20, 2009 Activity Prescription Forms.
  Nor was he provided with PA Terry’s April 28, 2009 Activity Prescription Form restricting Claimant from, among other things, all lifting, carrying, pushing or pulling of any weight with her left upper extremity, or any above-the-shoulder work with her left upper extremity, limiting work to 8 hours per day until June 9, 2009, and noting her need for hand therapy.
  
23. Dr. Brigham’s May 27, 2009 EME report noted Claimant had had two injections and was wearing a splint, but was undergoing no treatment, and had had no physical therapy (PT).  He noted, however, she was scheduled for an appointment with PA Terry on June 2, 2009. Dr. Brigham diagnosed left DQ tenosynovitis, likely the result of the February 21, 2009 work injury, resolved; and “complaints of left extensor muscle mass pain, etiology unknown.”

24. Responding to Employer’s questions, Dr. Brigham noted Claimant’s work for Employer was “the substantial factor” causing Claimant left DQ tenosynovitis.
  
25. In response to the Adjuster’s second question: “Are you in agreement with Dr. Baer’s opinion that the claimant’s work injury has improved to where she is capable of performing regular work activities?”  Dr. Brigham replied “I do agree with Dr. Baer’s opinion that the claimant’s work injury has improved and she is capable of returning to regular work.”
  Dr. Baer’s March 11, and March 27 chart notes, however, the only records from Dr. Baer Dr. Brigham listed as having been provided to him, contain no such opinion.  Dr. Baer’s March 27, 2009 chart note provides “F/U (follow-up) in 4 weeks – anticipate release to full duty at that time.”  (emphasis added).
  Claimant’s follow-up on April 28, 2009, however, was with PA Terry, whose revised work restrictions consisting of no lifting, carrying, pushing or pulling of any weight, and no above-the-shoulder work, and limiting any modified work to 8 hours per day until June 9, 2009, were contained in her April 28, 2009 Activity Prescription Form, which, although in the Adjuster’s possession, was not provided to Dr. Brigham.

26. In his May 27, 2009 reply to Employer’s remaining questions, Dr. Brigham opined Claimant was fixed and stable, she could return to work as a seafood processor for Employer with no restrictions, and suffered no ratable impairment.  

27. On June 3, 2009, Claimant and the Adjuster attended a prehearing conference telephonically.  Claimant inquired about TTD from February 26, 2009 through March 11, 2009.  The board designee interpreted this as a request for TTD during this time period and amended the claim accordingly.
 The Adjuster responded TTD was not owing as Claimant’s doctor had released her to work during that time.
 Contrary to this assertion however, there is no evidence Claimant’s doctor released her to return to work as a seafood processor during that time period.  Rather, on February 23, 2009, Employer’s EMT at the Unisea Dispensary took her off work completely, and only estimated her disability would end on February 26, 2009.
  Claimant first saw her doctor on March 11, 2009, who restricted her work to no use of her left hand.  At the time of his assertion Claimant was released to regular work by her physician, the Adjuster was in possession of PA Terry’s April 28, 2009 Activity Prescription Form restricting Claimant’s work to no use of her left upper extremity through June 9, 2009, which he had also filed on the May 13, 2009 Medical Summary form.  The board file contains no offer to Claimant of alternative employment consistent with her providers’ restrictions.

28. In response to the board designee describing the reemployment process to Claimant, the Adjuster stated the insurance carrier, Alaska National, generally advises the RBA when an employee’s circumstances fit the criteria for a referral, and Claimant had not yet met those criteria.
  At the time of this assertion, however, the medical records filed with the May 13, 2009 Medical Summary appear to reflect Claimant having been taken off work completely, or restricted from use of her left upper extremity, with no offer of alternative employment, from February 23, 2009, until at least June 9, 2009.  The board designee did not question or correct the Adjuster’s assertion.
29. In response to Claimant’s concerns she needed further medical treatment and would like to make a follow-up appointment with her doctor but was concerned Employer would not pay for it, the Adjuster confirmed he intended to file a Notice of Controversion of all benefits the following day, and the doctor would not be paid.
  
30. On a Compensation Report dated June 5, 2009, but not filed until August 10, 2009, Employer reported it ceased paying TTD on May 27, 2009.  The reason given for terminating TTD was the assertion Claimant had been released to regular work on May 27, 2009.
31. On a Medical Summary dated June 9, 2009, Employer filed Dr. Brigham’s May 27, 2009 EME report.  This is the second and last Medical Summary filed to date.
32. On June 12, 2009, relying on Dr. Brigham’s EME report, Employer filed a Controversion Notice, denying TTD and medical treatment beyond May 27, 2009, PPI, and vocational rehabilitation.
33. On July 6, 2009, counsel entered an appearance on Employer’s behalf.
34. On July 7, 2009, a second prehearing conference was held, with both Claimant and counsel for Employer attending telephonically.  The parties reported that a settlement offer had been made and was under consideration.  They were instructed to schedule another prehearing in the event settlement efforts failed.  Claimant was notified that since Employer’s controversion notice was received by the board on June 12, 2009, she would need to request a hearing on her claim by June 12, 2011, in order to avoid possible dismissal of her claim under AS 23.30.110(c).
35. On August 10, 2009, a proposed C & R was filed.  The C & R asserted all medical records in the possession of the employer were attached and incorporated into the agreement.  However, no medical records were attached.  At that time, the only medical records filed were those contained in the two medical summaries, the last being Dr. Brigham’s May 27, 2009 EME Report.  
36. The C & R noted Claimant’s contentions she was entitled to further medical treatment, additional TTD, PPI and reemployment services.  Employer contended Claimant was medically stable, had been released to return to her occupation as a seafood processor, and was ineligible for further medical care, TTD, PPI or reemployment benefits.  In support of its contentions, Employer cited Dr. Brigham’s May 27, 2009 EME report, and treating physician Dr. Baer’s opinion Claimant’s left carpal tunnel syndrome was unlikely to have occurred as a result of her employment with Unisea.  The C & R made no mention of Dr. Baer’s opinion Claimant’s employment with Unisea was the substantial cause of her DQ tenosynovitis, an opinion with which the EME physician agreed.  Under the terms of the C & R, Claimant would receive $5,000.00 in return for a waiver of all benefits.  The C & R was denied, and was set for a hearing on the denial on October 6, 2009.
37. On October 6, 2009, but prior to the hearing, the parties filed a second C & R for board approval.  The second C & R was identical to the first in all respects, although the sum Claimant would receive was raised to $7,000.00, less $500.00 Employer had advanced to Claimant.  Although stating so, no medical records were attached to the C & R.  A September 8, 2009 chart note from PA Christine Terry, without the requisite Medical Summary Form, was sent as an email attachment to the hearing chair prior to the hearing.  
38. The September 8, 2009 chart note reflects Claimant reporting ongoing left wrist pain.  It indicates the last time Claimant received care for her left wrist was her appointment with PA Terry on April 28, 2009.  The chart note states Claimant reported she did not return to the Clinic because the worker’s compensation carrier “made her see someone else and they want her to close out her case and settle.”  Claimant’s complaints included pain in her left radial wrist, radiating up her forearm, pain in her thumb, and intermittent numbness in her radial digits.  PA Terry again recommended hand therapy for range of motion and strengthening, as well as surgical release of Claimant’s left first dorsal compartment. 
39. The October 2009 C & R, like the August, 2009 C & R, noted Claimant’s contentions she was entitled to further medical treatment, additional TTD, PPI and reemployment services, and Employer’s contentions Claimant was medically stable, had been released to return to her occupation as a seafood processor, and was ineligible for further medical care, TTD, PPI or reemployment benefits.  As support for its contentions, Employer again cited Dr. Brigham’s May 27, 2009 EME report.  
40. At the October 6, 2009 hearing, Claimant testified she was scheduled for surgery the following week.  She noted her surgeon, Dagmar Rehse, MD, charged $4,500.00 for the surgery, and Claimant believed the $7,000.00 settlement sum would allow her to pay for the surgery and repay her brother sums she had borrowed since the work injury.  Claimant was unaware there would be additional medical expenses associated with surgery beyond the surgeon’s fee, and was unaware what those costs would be.  Claimant withdrew her request the C & R be approved.
41. On October 5, 2010, a year after the hearing on the second C & R, the parties submitted a third C & R for board approval.  The third C & R is largely similar to the first two, although without outlining what further medical care had been provided since the September 8, 2009 chart note from PA Terry, it indicated Claimant had received medical benefits totaling $12,403.27, when only $2,420.40 in medical benefits had been provided when the previous C & Rs were filed.  
42. At the time the third C & R was filed, Employer also filed five medical records never before filed:  (1) a second EME report from Dr. Brigham dated October 26, 2009; (2) a December 3, 2009 chart note from Dagmar Rehse, MD; (3) a left wrist MRI report from an MRI conducted at the Everett Clinic on December 3, 2009; (4) an August 25, 2010 letter from Dr. Brigham; and (5) a September 9, 2010 chart note from Dr. Rehse.  These records too were unaccompanied by the required Medical Summary form 07-6103.

43. In his October 26, 2009 EME report, Dr. Brigham noted the purpose of his examination was “to assess [Claimant’s] current medical status as it relates to the job at the time of injury.”  The only additional medical record Dr. Brigham notes as having been provided for his follow-up EME is PA Terry’s September 8, 2009 chart note.  Dr. Brigham diagnosed “deQuervain’s tendonitis of the left thumb, worsening since last seen on 5/27/09.”  Dr. Brigham opined Claimant’s symptoms had worsened since he last saw her, her symptoms were related to the February 21, 2009 work injury, the work injury was “the substantial factor” “for the present condition,” surgical release was recommended, she was not medically stable, would require 4-6 weeks of physical therapy after surgery and a re-evaluation before returning to work, was unable to return to work as a seafood processor, and was not ready for an impairment rating.
44. Dr. Rehse’s December 3, 2009 chart note reflects Claimant’s referral within the Clinic from PA Terry.  Dr. Rehse noted Claimant’s complaints beginning while packing crabs in Alaska.  She diagnosed left DQ tendinitis, resistant to conservative treatment, and mild carpal tunnel syndrome on EMG without issues currently.  First dorsal extensor compartment release surgery was discussed and recommended due to failure of conservative treatments.  Surgery was scheduled for December 14, 2009.

45. The December 3, 2009 MRI report noted the extensor pollicis brevis (EPB) tendon was not identified distal to the base of the first metacarpal, and “raises question of disruption of the EPB.”  It further noted probable subchondral cysts and edema at the ulnar base of the lunate, suggesting ulnar impaction.

46. In the August 25, 2010 report, Dr. Brigham noted he was provided with “Dr. Dagmar Rehse’s notes,” although which notes was not specified.  He was also provided with two MRI reports, both indicating absence of the extensor pollicis brevis, though the dates of the two MRI reports were not identified.  With respect to the absent tendon, Dr. Brigham opined “this is difficult to explain but is not felt to be related to this injury or treatment for [the February 21, 2009 work] injury.” Noting the MRI reports’ concerns with Claimant’s ulnar collateral ligament, Dr. Brigham opined “any surgery for her ulnar collateral ligament would be unrelated to this industrial claim since it was not documented until long after the injury occurred.”     

47. In the September 9, 2010 chart note, Dr. Rehse reported reviewing a February 23, 2010 MRI report.  The MRI report too had not been filed with the board.  Dr. Rehse interpreted the MRI as suggesting ulnar impaction syndrome.  She noted her understanding Claimant’s ulnar collateral ligament injury was not an accepted work injury.  She opined Claimant’s persistent discomfort in the thumb following her left DQ surgery is “possibly but not definitely related to an ulnar collateral ligament deficiency,” and “it is not completely clear to me that surgical treatment of her incompetent ulnar collateral ligament would lead to resolution of her pain issues, but she does have demonstrated pathology of the thumb MP that would be expected to benefit from surgical treatment.”  Dr. Rehse noted she would request authorization from Employer for the ligament surgery, but was unsure Employer would accept it.  She wrote, “Unfortunately, it sounds as though [Claimant] does not feel she can have [the surgery] unless it is paid for…”

48. Relying on an unspecified report from Dr. Brigham, the third C & R again recognized but disputed Claimant’s assertions she is entitled to continuing medical benefits, TTD, PPI and reemployment benefits.  In exchange for Claimant’s waiver of all benefits under the Act, the third C & R provided “covered medical expenses” for ulnar collateral ligament surgery, post-operative care for a period not to exceed three months, $8,000.00 payable within 10 days of Employer’s receipt of proof the surgery had been performed, and “temporary total disability compensation and medical expenses to pay for the disputed surgical procedure.”
 Although again stating all medical reports in Employer’s possession were attached to the C & R, none were attached. An accompanying Compensation Report dated September 27, 2010, reflects Employer resumed paying TTD effective October 26, 2009, the date of Dr. Brigham’s second EME report, and prior to Claimant’s first surgery.

49. In an October 12, 2010 letter to the parties, the third C & R was denied for the following reasons:

Incomplete medical information.   It is apparent that medical records for work injury-related medical care have not been filed with the Board as both 8 AAC 45.052 and 8 AAC 45.160 require.  Please file ALL relevant medical information as required. (emphasis added).

Incomplete evidence regarding claimant’s reemployment eligibility evaluation.  There is no evidence an eligibility evaluation has been conducted or completed despite Claimant having been out of work in excess of 90 consecutive days. (emphasis added).

Unjustified or unexplained waiver of medical benefits when the agreement anticipates Claimant will be having surgery.(emphasis added).

Incomplete information about the injured worker's degree of impairment.  Under AS 23.30.095, at no cost to Claimant, and upon attaining medical stability, she is   entitled to an evaluation for permanent partial impairment from other than the insurer’s physician.  (emphasis added).

Upon attaining medical stability, the board panel may be interested in having Claimant attend an examination by the board’s independent medical examiner…At such time as this case may be ready for settlement, in accord with Smith v. CSK Auto, Inc., 204 P.3d 1001 (Alaska 2009), the Board will question the parties directly.  

50. The parties set the matter for a C & R denial hearing on October 27, 2010, but filed no additional medical records.  

51. At the October 27, 2010 hearing, in response to questioning from the panel concerning additional medical care Claimant may have received between the May 27, 2009 EME and the hearing, Claimant testified she underwent a left DQ release in December, 2009, returned to Dr. Rehse for follow up care for several months thereafter, attended physical therapy for a few months, and was sent by Employer to Swedish Hospital for further evaluation, where she was seen by three physicians.  No medical records reflecting any of this reported medical care had been filed with the board.

52. When Claimant understood that by the C & R’s terms she would be financially responsible to medical providers for medical costs for the planned surgery above the 2009 Alaska fee schedule, she stated this was not her understanding from the Adjuster.  She asked the panel to delay approving the C & R until the Adjuster was available to clarify Employer’s obligation for her surgical costs. Citing also the continuing failure to file medical records as required, the panel again declined to approve the C & R.  

53.
On October 29, 2010, by overnight courier, Employer delivered a stack of medical records to the board.  The medical records were accompanied by a letter modifying the terms of the C & R, and assuring Claimant Employer would cover the full cost of the proposed surgery and associated care, notwithstanding the language in the C & R limiting its liability to the 2009 Alaska fee schedule.  Employer asked that the C & R now be approved.
  

54. The October 29, 2010 delivery included the following 34 medical records never before filed with the board:





(a)  PA Terry’s September 8, 2009 Activity Prescription Form, restricting Claimant’s  work activities from September 8, 2009 through September 30, 2009, to no climbing, crawling, grasping, vibratory tasks, or any left upper extremity lifting, carrying, pushing or pulling greater than 10  pounds.





(b) PA Terry’s November 13, 2009 Activity Prescription Form, restricting Claimant’s  work activities from November 13, 2009 through December 4, 2009, to no climbing, crawling, grasping, vibratory tasks, or any left upper extremity lifting, carrying, pushing or pulling greater than 2 pounds, and no more than 6 hours per day.  The note indicates Claimant’s next scheduled visit is with Dr. Rehse on December 3, 2009.





(c)  A November 13, 2009 chart note from PA Terry.  





(d)  Dr. Rehse’s December 3, 2009 Activity Prescription Form, restricting Claimant’s  work activities from December 3, 2009 indefinitely, to no climbing, crawling, grasping, vibratory tasks, or any left upper extremity lifting, carrying, pushing or pulling of any weight.  The note indicates Claimant’s next scheduled visit is for surgery on December 14, 2009.





(e)  Dr. Rehse’s December 14, 2009 operative report, noting the surgical procedure performed was a release of the left first dorsal extensor compartment.





(f)  Dr. Rehse’s January 12, 2010 Activity Prescription Form, restricting Claimant’s  work activities from January 12, 2010 indefinitely, to no climbing, crawling, grasping, or vibratory tasks.  The note indicates Claimant’s next scheduled visit is in 4 weeks.





(g)  Dr. Rehse’s February 18, 2010 Activity Prescription Form, restricting Claimant’s  work activities from February 18, 2010 indefinitely, to no climbing, crawling, grasping, vibratory tasks, or any left upper extremity lifting, carrying, pushing or pulling to two pounds.  The note indicates Claimant’s next scheduled visit is in 1-2 weeks.





(h)  The February 23, 2010 MRI report of the left wrist, raising the question of EPB tendon disruption, probable subchondral cysts and edema at the ulnar base of the lunate, and suggesting ulnar inpaction.





(i)  Dr. Rehse’s March 11, 2010 Activity Prescription Form, restricting Claimant’s  work activities from March 11, 2010 indefinitely, to no climbing, crawling, grasping, vibratory tasks, or any left upper extremity lifting, carrying, pushing or pulling of any weight.  The note indicates Claimant’s next scheduled visit is in 4-6 weeks.





(j)  Physical therapy chart notes dated December 20, 2009, January 4, 2010, January 12, 2010, February 2, 2010, February 10, 2010, February 18, 2010, March 15, 2010, and April 1, 2010.  





(k) Dr. Rehse’s April 15, 2010 Activity Prescription Form, restricting Claimant’s  work activities from April 15, 2010 through May 31, 2010, to no climbing, crawling, grasping, vibratory tasks, or any left upper extremity lifting, carrying, pushing or pulling of any weight.  The note indicates Claimant’s next scheduled visit is in 4 weeks.





(l)  Dr. Rehse’s April 15, 2010 chart note, noting Claimant reporting worsening pain although doing her exercises 3-5 times each day.





(m)  EME Dr. Brigham’s May 12, 2010 disapproval of Claimant’s return to work as a seafood processor.





(n)  A report from a May 10, 2010 MRI of the left hand without contrast conducted at Seattle Radiologists.  Interpreting radiologist William S. Lemley, MD, noted possible tendon disruption, and cyst formation in the proximal and ulnar aspect of the lunata, 
“again raising the question of ulnar abutment syndrome.”





(o) A report from a May 10, 2010 bilateral hand x-ray conducted at Seattle Radiologists.  Interpreting radiologist C. Keith Keyser, MD, noted the stress views suggested a left thumb ulnar collateral ligament injury.





(p)  An April 28, 2010 EME Report from Dr. Brigham.  For this report, his third, Dr. Brigham noted he was provided with Dr. Rehse’s December 3, 2009 and April 15, 2010 chart notes; a December 14, 2009 operative report noting left first dorsal extensor compartment surgery performed; eight physical therapy (PT) treatment reports from December 30, 2009 through April 1, 2010; and the February 23, 2010 MRI report suggesting ulnar impaction. Although provided to Dr. Brigham, these medical records had not previously been filed with the board. In this report Brigham noted marked ulnar collateral ligament instability of the left thumb he opined developed post surgery, etiology unknown.  He opined all medical treatment Claimant had received was related to the February 21, 2009 work injury, she was not medically stable, was unable to return to work as a seafood processor, her condition was not ready for rating, and all her work restrictions were due “solely” to the industrial injury.
  Dr. Brigham recommended bilateral stress testing x-rays and a repeat MRI to examine the condition of the thumb ligaments and extensor tendon.





(q)  Dr. Brigham’s May 12, 2010 Addendum to his April 28, 2010 EME Report, noting Claimant underwent x-rays and MRI on May 10, 2010, at Seattle Radiologists.  He noted the MRI reflected possible tendon disruption; and the x-rays suggested marked laxity of the ulnar collateral ligament of the left thumb and mild laxity of the right thumb.  Dr. Brigham recommended Claimant be reevaluated by Dr. Rehse for the significance of the absent EPB tendon in the left thumb.  He opined the left thumb ulnar collateral ligament laxity was unrelated to the work injury, but expressed no opinion on the origin of an EPB rupture.





(r)  A May 17, 2010, chart note from Dr. Rehse, identifying Claimant having been sent to Seattle for additional testing.





(s)  A June 24, 2010 chart note from Dr. Rehse, noting Claimant’s report she had been sent to Seattle for another EME.  Dr. Rehse assessed left DQ release with persistent discomfort, possibly with a tendon rupture. 





(t) A June 24, 2010, Activity Prescription Form from Dr. Rehse, restricting Claimant’s  work activities from June 24 through July 31, 2010, to no climbing, crawling, grasping, vibratory tasks, or any left upper extremity lifting, carrying, pushing or pulling of any weight.  The note indicates Claimant’s next scheduled visit is in 4 weeks.





(u)  A June 30, 2010, report of an ultrasound study done of Claimant’s left hand, reflecting a tendon mass at the first dorsal compartment, terminating at the base of the first “mets” carpal, the expected termination of the abductor pollicis longus.  No tendon was identified going to the base of the proximal phalanx of the thumb.  No fluid collection or loose fibers were present.  The radiologist noted “This raises question of remote disruption of the EPB.”  This report notes the radiologist compared this MRI with those conducted on February 23, 2010, and May 10, 2010. MRI reports from February 23, 2010 and May 10, 2010, however, had never been filed with the board.



(v) An August 2, 2010, Activity Prescription Form restricting Claimant’s work activities from August 2 through September 15, 2010, to no climbing, crawling, grasping, vibratory tasks, or any left upper extremity lifting, carrying, pushing or pulling of any weight.


 

(w) Dr. Rehse’s chart notes from August 2, 2010, reflecting Claimant again reporting worsening pain since the December 14, 2009 first dorsal extensor compartment release.  Dr. Rehse notes:  “She still reports that her focus of pain is all along the dorsal aspect of the thumb metacarpal, and does not localize well to the MP joint.”





(x) Dr. Rehse’s August 16, 2010 responses to an August 9, 2010 inquiry from the Adjuster, in which Dr. Rehse informed Mr. LeVeque Claimant reported left thumb pain similar to her current complaints at her first visit with PA Terry on April 28, 2009.  



(y) Dr. Brigham’s August 26, 2010 written responses to an inquiry from the Adjuster concerning Dr. Rehse’s June 24, 2010 and August 2, 2010 chart notes, which Mr. LeVeque enclosed.  The June and August 2010 chart notes Mr. LeVeque provided Dr. Brigham had not previously been filed with the board.  From Dr. Brigham’s responses to Mr. LeVeque’s various inquiries of him, it appears Dr. Brigham had not been provided with Dr. Rehse’s August 16, 2010 responses to Mr. LeVeque’s August 9, 2010 inquiry of her.

     

   
(z) Dr. Rehse’s written responses to a September 2, 2010 inquiry from the Adjuster asking if she agreed with Dr. Brigham’s one paragraph August 25, 2010 letter addressing Dr. Rehse’s “notes.”  Dr. Rehse disagreed, stating that contrary to Dr. Brigham’s assertion Claimant’s ulnar collateral ligament injury was unrelated to the February 21, 2009 work injury because it was not documented until long after the injury occurred, Dr. Rehse reiterated her August 16, 2010 statement that Claimant complained of pain over her MP at her initial visit with PA Terry on April 28, 2009, and it had become more prominent.  Asked whether Claimant’s left thumb complaints stemmed from the work injury, or whether any further treatment was needed as a result of the work injury Dr. Rehse opined the work injury may have aggravated a pre-existing or underlying problem at her MP joint.





(aa) A September 9, 2010 Activity Prescription Form from Dr. Rehse restricting Claimant from any climbing, crawling, grasping or vibratory tasks, and from any lifting, carrying, pushing or pulling with her left upper extremity over 5 pounds, “24/7,” from September 9, 2010, indefinitely.  Dr. Rehse noted Claimant’s prognosis for return to work at the job of injury was poor, she may need assistance returning to work, and the need for surgery was possible.  She noted if Claimant was not provided further medical treatment, she should be considered as having sustained a permanent impairment, and would be referred for a PPI rating.  

55.
On November 10, 2010, the panel wrote the parties with outstanding concerns arising from the medical records submitted on October 29, 2010, and by authority granted under AS 23.30.012 and 8 AAC 45.160, ordered Claimant to attend, and Employer to pay for an examination by the board’s independent medical examiner.  Deadlines for preparing and filing medical binders for a second independent medical examination (SIME) were established.  At least one medical record was identified as still missing: from a third doctor Claimant testified Employer sent her to at Swedish Hospital, and Employer was instructed to file it with the board.

56. On November 15, 2010, through an emailed letter, Employer responded to the board’s SIME order.  Employer noted it now agreed to pay compensable medical expenses associated with Claimant’s ulnar collateral ligament surgery, as well as other appropriate benefits under the Act, without condition, and was withdrawing the C & R.  The letter concluded:  “As a result of the employer’s decision to withdraw from the settlement and to pay compensable costs associated with the disputed medical treatment, the SIME outlined in your letter is no longer necessary.  If further proceedings are necessary to discuss this please feel free to schedule a conference.  Otherwise, we shall consider the matter closed.”  The requested medical record was not enclosed.  

57.
In a November 29, 2010 letter, Employer informed the board that contrary to Claimant’s testimony she was seen by three physicians at Swedish Hospital, she saw only two, all available medical records had been provided, and no further medical records would be forthcoming.

PRINCIPLES OF LAW

AS 44.62.540.  Reconsideration.  (a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.   If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted. . . (emphasis added).

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

The general purpose of workers’ compensation statutes is to provide workers with a simple, speedy remedy to be compensated for injuries arising out of their employment.
  The system is based upon the social philosophy behind compensation liability, which is to resolve work-related injuries “in the most efficient, most dignified, and most certain form.”
  

AS 23.30.012.  Agreements in regard to claims.  (a) At any time after death, or after 30 days subsequent to the date of the injury, the employer and the employee or the beneficiary or beneficiaries, as the case may be, have the right to reach an agreement in regard to a claim for injury or death under this chapter, but a memorandum of the agreement in a form prescribed by the director shall be filed with the division.  Otherwise, the agreement is void for any purpose.  Except as provided in (b) of this section, an agreement filed with the division discharges the liability of the employer for the compensation, notwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245, and is enforceable as a compensation order.

(b) The agreement shall be reviewed by a panel of the board if the claimant or beneficiary is not represented by an attorney licensed to practice in this state, the beneficiary is a minor or incompetent, or the clamant is waiving future medical benefits.   If approved by the board, the agreement is enforceable the same as an order or award of the board and discharges the liability of the employer for the compensation notwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245.  The agreement shall be approved by the board only when the terms conform to the provisions of this chapter. . . .

8 AAC 45.160 Agreed Settlements. (a) The board will review a settlement agreement which provides for the payment of compensation due or to become due and which undertakes to release the employer from any or all future liability.  A settlement agreement will be approved by the Board only if a preponderance of evidence demonstrates that approval would be for the best interest of the employee or the employee’s beneficiaries…  The board will, in its discretion, require the employee to attend, and the employer to pay for, an examination of the employee by the board’s independent medical examiner.  If the board requires an independent medical examination, the board will not act on the agreed settlement until the independent medical examiner’s report is received by the board.

(b) All settlement agreements must be submitted in writing to the board, must be signed by all parties to the action and their attorneys or representatives, if any, and must be accompanied by form 07-6117.

(c) Every agreed settlement must conform strictly to the requirements of AS 23.30.012 and, in addition, must


(1) be accompanied by all medical reports in the parties’ possession, except that, if a medical summary has been filed, only those medical reports not listed on the summary must accompany the agreed-upon settlement; (emphasis added).


(2) include a written statement showing the employee’s age and occupation on the date of injury, whether and when the employee has returned to work, and the nature of employment;


(3)  report full information concerning the employee’s wages or earning capacity;


(4)  state in detail the parties’ respective claims;


(5) state the attorney’s fee arrangement between the employee or his beneficiaries and the attorney, including the total amount of fees to be paid;


(6)  itemize in detail all compensation previously paid on the claim with specific dates, types, amounts, rates, and periods covered by all past payments;


(7)  include a written statement from all parties and their representative that



(A)  the agreed settlement contains the entire agreement among the parties;



(B)  The parties have not made an undisclosed agreement that modifies the agreed settlement;



(C)  the agreed settlement is not contingent on any undisclosed agreement; and

(D)  an undisclosed agreement is not contingent on the agreed settlement; and

(8) Contain other information the board may from time to time require. 

(d) The Board will, within 30 days after receipt of a written agreed settlement, review the written agreed settlement, the documents submitted by the parties and the board’s case file to determine


(1)  if it appears by a preponderance of the evidence that the agreed settlement is in accordance with AS 23.30.012; and


(2)  if the board finds the agreed settlement



(A) is in the employee’s best interest, the board will approve, file, and issue a copy of the approved agreement in accordance with AS 23.30.110(e); or



(B)  lacks adequate supporting information to determine whether the agreed settlement appears to be in the employee’s best interest or if the board finds that the agreed settlement is not in the employee’s best interest, the board will deny approval of the agreed settlement, will notify the parties in writing of the denial, and will, in the board’s discretion, inform the parties




(i)  of the additional information that must be provided for the board to reconsider the agreed settlement; or




(ii)  that either party may ask for a hearing to present additional evidence or argument for the board to reconsider the agreed settlement;…If a hearing is held under this section, the board will, in its discretion, notify the parties orally at the hearing of its decision or in writing within 30 days after the hearing;  if after a hearing the board finds the preponderance of evidence supports the conclusion that the agreed settlement appears to be in the employee’s best interest, the board will approve and file the agreed settlement in accordance with AS 23.30.110(e);  the evidence is insufficient to determine whether the agreed settlement appears to be in the employee’s best interest, the board will deny approval of the agreed settlement and request additional information from the parties; or the agreed settlement does not appear to be in the employee’s best interest, the board will deny approval of the agreed settlement;  the board will not prepare a written decision and order containing findings of fact and conclusions of law unless, within 30 days after the board’s notification, a party files with the board a written request for findings of fact and conclusions of law together with the opposing party’s written agreement to the request.


(e)  An agreed settlement in which the employee waives medical benefits, temporary or permanent benefits before the employee’s condition is medically stable and the degree of impairment is rated, or benefits during rehabilitation training after the employee has been found eligible for benefits under AS 23.30.041(g) is presumed not in the employee’s best interest, and will not be approved absent a showing by a preponderance of the evidence that the waiver is in the employee’s best interest…

AS 23.30.041.  Rehabilitation and reemployment of injured workers. (a) The director shall select and employ a reemployment benefits administrator. . . .

(c) An employee and an employer may stipulate to the employee's eligibility for reemployment benefits at any time. If an employee suffers a compensable injury and, as a result of the injury, the employee is totally unable, for 45 consecutive days, to return to the employee's employment at the time of injury, the administrator shall notify the employee of the employee's rights under this section within 14 days after the 45th day. If the employee is totally unable to return to the employee's employment for 60 consecutive days as a result of the injury, the employee or employer may request an eligibility evaluation. The administrator may approve the request if the employee's injury may permanently preclude the employee's return to the employee's occupation at the time of the injury. If the employee is totally unable to return to the employee's employment at the time of the injury for 90 consecutive days as a result of the injury, the administrator shall, without a request, order an eligibility evaluation unless a stipulation of eligibility was submitted…(emphasis added).

8 AAC 45.507.  Notice of employee rights to reemployment benefits.  
(a)  For compensable injuries occurring on or after November 7, 2005, if the employee has been totally unable to return to the employee’s employment at the time of injury for 45 consecutive days as a result of the injury, the employer shall notify the administrator in writing on the 46th day.  The notification must be completed on a form prescribed by the administrator.  No more than 14 days after the 45th day, the administrator shall notify the employee of the employee’s rights to reemployment benefits.

(b) If the employee has been totally unable to return to the employee’s employment at the time of injury for 90 consecutive days, as a result of the injury, the employer shall notify the administrator, in writing on the 91st day.  The notification must be completed on a form prescribed by the administrator.    (emphasis added) (Eff. 4/16/2020, Register 194).

AS 23.30.045.  Employer’s liability for compensation.  (a) An employer is liable for and shall secure the payment to employees of the compensation payable under AS 23.30.041. . . 23.30.095, 23.30.145, and 23.30.180-23.30.215. . .  

AS 23.30.070.  Report of injury to division…  

(b) Additional reports with respect to the injury and to the condition of the employee shall be sent by the employer to the division at the times and in the manner that the director prescribes…
(f) An employer who fails or refuses to send a report required of the employer by this section or who fails or refuses to send the report required by (a) of this section within the time required shall, if so required by the board, pay the employee or the legal representative of the employee or other person entitled to compensation by reason of the employee’s injury or death an additional award equal to 20 percent of the amounts that were unpaid when due.  The award shall be against either the employer or the insurance carrier, or both. (emphasis added).

AS 23.30.095.  Medical treatments, services, and examinations.  (a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to Claimant. . . .  It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require… 
(h)  Upon the filing with the division by a party in interest of a claim or other pleading, all parties to the proceeding must immediately, or in any event within five days after service of the pleading, send to the division the original signed reports of all physicians relating to the proceedings that they may have in their possession or under their control, and copies of the reports shall be served by the party immediately on any adverse party.  There is a continuing duty on all parties to file and serve all the reports during the pendency of the proceeding…(emphasis added).

(k) In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee’s attending physician and the employer’s independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded…  

8 AAC 45.052.  Medical summary.  (a) A medical summary on form 07-6103, listing each medical report in the claimant’s or petition’s possession which is or may be relevant to the claim or petition, must be filed with a claim or petition.  The claimant or petitioner shall serve a copy of the summary form, along with copies of the medical reports, upon all parties to the case and shall file the original summary form with the board…

(d) After a claim or petition is filed, all parties must file with the board an updated medical summary form within five days after getting an additional medical report.  A copy of the medical summary form, together with copies of the medical reports listed on the form, must be served upon all parties at the time the medical summary is filed with the board.  (emphasis added).

AS 23.30.0120.  Presumptions.  (a)  In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. 
Under AS 23.30.120, in the absence of “substantial evidence” to the contrary, an injured worker is afforded a presumption the benefits she seeks are compensable. The presumption of compensability is applicable to any claim for compensation under the workers' compensation statute.
 This includes claims for medical benefits, including continuing care.
  "Substantial evidence" is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.
 
There are two methods for an employer to overcome the presumption of compensability:  (1) present substantial evidence that provides an alternative explanation which, if accepted, would exclude work related factors as a substantial cause of Claimant’s disability; or (2) directly eliminate all reasonable possibilities that work was a factor in causing Claimant’s disabling condition or need for treatment.
  Thus, to rebut the presumption, the employer must produce substantial evidence that either (1) non-work-related events alone caused Claimant’s worsened condition, or (2) there was no possibility that employment was a factor in causing the disability.
  An employer may rebut the presumption of compensability by presenting a qualified expert who testifies Claimant’s work was probably not a substantial cause of the disability.
  However, medical evidence does not constitute substantial evidence if it simply points to other possible causes of an employee’s need for medical treatment or disability, without ruling out work-related causes.
  

8 AAC 45.182.  Controversion.  (a) To controvert a claim the employer shall file form 07-6105 in accordance with AS 23.30.155(a) and shall serve a copy of the notice of controversion upon all parties in accordance with 8 AAC 45.060. 

(b) if a claim is controverted . . . the board will, upon request under AS 23.30.110 and 8 AAC 45.070, determine if the …grounds for controversion are supported by the law or the evidence in the controverting party’s possession at the time the controversion was filed.  If the law does not support the controversion or if evidence to support the controversion was not in the party’s possession, the board will invalidate the controversion, and will award additional compensation under AS 23.30.155(e)…

In order for an employer to have a valid controversion for purposes of AS 23.30.041(c) and 8 AAC 45.510(b), the controversion notice must specifically state the employer is claiming the injury did not occur within the course and scope of the employee’s employment with the employer.
  

AS 23.30.135.  Procedure before the board. (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . .

AS 23.30.155. Payment of compensation. (a) Compensation under this chapter shall be paid periodically, promptly, and directly to the person entitled to it, without an award, except where liability to pay compensation is controverted by the employer.  To controvert a claim, the employer must file a notice, on a form prescribed by the director, stating

(1) that the right of the employee to compensation is controverted;

(2) the name of the employee;

(3) the name of the employer;

(4) the date of the alleged injury or death; and

(5) the type of compensation and all grounds upon which the right to compensation is controverted…

(b) The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death.  On this date all compensation then due shall be paid.  Subsequent compensation shall be paid in installments, every 14 days, except where the board determines that payment in installments should be made monthly or at some other period.

(c)The insurer or adjuster shall notify the division and the employee on a form prescribed by the director that the payment of compensation has begun or has been increased, decreased, suspended, terminated, resumed, or changed in type. . . . 

(d) If the employer controverts the right to compensation, the employer shall file with the board and send to the employee a notice of controversion on or before the 21st day after the employer has knowledge of the alleged injury or death.  If the employer controverted the right to compensation after payments have begun, the employer shall file with the board and send to the employee a notice of controversion within seven days after an installment of compensation payable without award is due. . . .

(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it.  This amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment. The additional amount shall be paid directly to the recipient to whom the unpaid installment was to be paid.

(f) If compensation payable under the terms of an award is not paid within 14 days after it becomes due, there shall be added to that unpaid compensation an amount equal to 25% of the unpaid installment.  The additional amount shall be paid at the same time as, but in addition to, the compensation, unless review of the compensation order making the award . . . and an interlocutory injunction staying payments is allowed by the court.  The additional amount shall be paid directly to the recipient to the unpaid compensation was to be paid.

. . .

(h) The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, upon receipt of notice from a person entitled to compensation, or from the employer, that the right to compensation is controverted, or that payments of compensation have been increased, reduced, terminated, changed, or suspended, make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties. (emphasis added).

…

(o)  The director shall promptly notify the division of insurance if the board determines that the employer’s insurer has frivolously or unfairly controverted compensation due under this chapter.  After receiving notice from the director, the division of insurance shall determine if the insurer has committed an unfair claim settlement practice under AS 21.36.125.

(p) An employer shall pay interest on compensation that is not paid when due.  Interest required under this subsection occurs at the rate specified in AS 09.30.070(a) that is in effect on the date the compensation is due.

Medical benefits are considered “compensation” for purposes of penalties.
  Medical benefits are considered “compensation” for purposes of interest.
  A controversion notice must be filed “in good faith” to protect an employer from a penalty.
  

A formal notice of controversion is not necessary for a determination an employer has controverted a claim.  An employer’s actions short of filing a formal Notice of Controversion may constitute a controversion in fact.
  Where an employer does not unqualifiedly accept an employee’s claim, or otherwise resists payment of a claim, this constitutes a controversion in fact.
  Requiring a formal notice of controversion be filed as a prerequisite to an award of benefits to a claimant where there is a controversion in fact, unnecessarily elevates form over substance.
  
AS 23.30.185. Compensation for temporary total disability.  In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to Claimant during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

“The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work-connected injury or illness.”

AS 23.30.190.  Compensation for permanent partial impairment; rating guides.  (a)  In case of impairment partial in character but permanent in quality. . . the  compensation is $177,000 multiplied by Claimant's percentage of permanent  impairment of the whole person. The compensation is payable in a single lump sum, except as otherwise provided in AS 23.30.041 . . .

(b) All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment . . .

(c) The impairment rating determined under (a) of this section shall he reduced by a permanent impairment that existed before the compensable injury.

AS 23.30.395 (16).  "disability" means incapacity because of injury to earn the wages which Claimant was receiving at the time of injury in the same or any other employment.” 

8 AAC 45.050.  Pleadings.  (a) A person may start a proceeding before the board by filing a written claim or petition. . .

…

(e) Amendments.  A pleading may be amended at any time before award upon such terms as the board or its designee directs.  If the amendment arose out of the conduct, transaction, or occurrence set out or attempted to be set out in the original pleading, the amendment relates back to the date of the original pleading…(emphasis added).

Parties may amend pleadings “at any time before award upon such terms as the board or its designee directs.”
  

8 AAC 45.065. Prehearings.  (a) After a claim or petition has been filed, a party may file a written request for a prehearing, and the board or designee will schedule a prehearing. . . .  At the prehearing, the board or designee will exercise discretion in making determinations on

(1) identifying and simplifying the issues;

(2) amending the papers filed or the filing of additional papers…
(c)  After a prehearing the board or designee will issue a summary of the actions taken at the prehearing, the amendments to the pleadings,…The summary will limit the issues for hearing to those that are in dispute at the end of the prehearing.  Unless modified, the summary governs the issues and the course of the hearing.

The Alaska Supreme Court has instructed the board of its duties with respect to every applicant for compensation who appears before the board: 

[A] workmen’s compensation board or commission owes to every applicant for compensation the duty of fully advising him as to all the real facts which bear upon his condition and his right to compensation, so far as it may know them, and of instructing him on how to pursue that right under the law.
  

The Court recently re-affirmed the board’s duties to unrepresented litigants, and faulted a board designee for failing to correct a misstatement of the facts and the law made at a prehearing conference by an employer’s representative.

The board has authority to hear and decide all issues in respect to a claim, and to raise issues sua sponte, with sufficient notice to the parties.
 
An adjudicative body must base its decision on the law, whether cited by a party or not.
  

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board's “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.” 
 
ANALYSIS

1. Shall the Board reconsider its November 10, 2010 Order for an SIME, and for Employer to file further medical records?

The board has broad authority in the conduct of its hearings to take the actions necessary to ascertain and protect the rights of the parties. Under its mandate to ensure C & Rs are in an injured worker’s best interest, the board ordered an SIME in this case.  Because Employer has now accepted the compensability of Claimant’s continuing left upper extremity symptoms, and agreed to pay for Claimant’s ulnar collateral ligament surgery, the panel will reconsider its November 10, 2010 Order for an SIME.  

Because Employer contends no further medical records are available or will be forthcoming, and repeatedly failed to timely file medical records on the requisite Medical Summary forms, the panel will also address the issue of medical records.

2. Shall the Board vacate its November 10, 2010 Order for an SIME?

The board’s authority to order the SIME in this case arises from AS 23.30.012 and 
8 AAC 45.160, which authorize the board to require an injured worker to attend, and an employer to pay for, an examination of the employee by the board’s independent medical examiner, where a C & R proposes to release the employer from any or all future liability.  

In the instant case, after entry of the SIME order, Employer notified the board it accepted the compensability of Claimant’s need for additional surgery for her left upper extremity symptoms, and was withdrawing the C & R releasing it from future liability. Under the circumstances here, where Employer has accepted compensability for the recommended surgery, and withdrawn the 
C & R, the SIME is unnecessary at this time. Accordingly, the November 10, 2010 SIME Order will be vacated.

3. What, if any, medical records must Employer file with the board?
The law requires parties to file all medical records concerning an injured worker on the board’s Medical Summary form 07-6103, within five days of receipt, and imposes a continuing duty to do so during the pendency of a case.  Among its purposes, the Medical Summary form provides an orderly list and description of the medical records obtained and filed by the parties.
The evidence in this case demonstrates that while Employer filed two medical summaries, on May 22, 2009 and June 12, 2009, it filed no further medical summaries as required, failed to timely file medical records, failed to file medical records even when requested to do so for the board’s review and consideration of multiple C & Rs, and failed to file a considerable number of relevant, significant medical records at all until C & Rs were repeatedly denied.  
Had the SIME proceeded as ordered, a complete chronological file of all medical records would have been filed in accordance with 8 AAC 45.092(h).  Vacating the SIME does not vitiate the board’s need for, and the Employer’s obligation to produce, on the required Medical Summary form, an organized itemization of all of the medical records in Employer’s possession or control.   Indeed, Employer’s failure to do so, even when explicitly reminded to do so, has caused an unnecessary expenditure of the board’s time reviewing a collection of unorganized medical records when, on multiple occasions, it has been asked to approve multiple C & Rs.  Employer will be ordered to comply with AS23.30.070(b), AS 23.30.095(h), 8 AAC 45.052 and 8 AAC 45.160(c)(1), and to re-file all medical records in its possession, or under its control, on Medical Summary form 07-6103, including any past medical records not yet filed, and all future medical records.  

4. What is the legal effect of Employer’s agreement to pay previously controverted benefits under the Act, rather than seek approval of the proposed C & R?
On June 12, 2009, Employer filed a Notice of Controversion denying Claimant TTD and medical benefits after May 27, 2009, PPI and vocational rehabilitation.  It resumed payment of medical benefits and TTD effective October 26, 2009, after receiving Dr. Brigham’s second EME report, where he opined Claimant’s work injury-related symptoms had worsened, surgery was recommended, she was not medically stable, and could not return to the job at the time of injury.  Since Employer resumed payment of TTD in October 2009, Claimant has continued out of work, and Employer has continued paying TTD for more than 12 successive months.  

According to the third proposed C & R, since Employer’s June 12, 2009 Controversion Notice was filed, Employer has also paid approximately $10,000 in medical benefits, and has now  agreed to continue paying medical benefits for Claimant’s left upper extremity symptoms.  Much like a controversion in fact arises where an employer resists a claim without filing a formal Controversion Notice, the obverse is equally operative.  Employer’s actions here constitute an implicit withdrawal of the June 12, 2009 controversion, or denial, of medical benefits, TTD, PPI and reemployment eligibility evaluation.
  

Where, as a result of the work injury, an employee is unable to return to the job at the time of injury for 90 consecutive days, the employee is entitled to an evaluation for reemployment benefits eligibility.
  Where an employee has been unable to return to the job at the time of injury for 90 consecutive days, the employer has an affirmative duty to notify the administrator on the 91st day.
 The notification must be completed on a form prescribed by the administrator.
  Thereafter, the reemployment benefits administrator (RBA) shall, without a request, order an eligibility evaluation.
  In its October 12, 2010 C & R denial letter, the board notified the parties that the failure to refer Claimant for an eligibility evaluation was an issue for consideration at any C & R denial hearing the parties might schedule.  Although the board file reflects Claimant has been out of work for greater than 90 days, there is no evidence Employer has notified the RBA, or that an eligibility evaluation has been ordered.  Under the undisputed circumstances in this case, an eligibility evaluation is required as a matter of law, and the matter will be referred to the RBA for action consistent with this decision.

Finally, the board owes to every applicant for compensation the duty of fully advising her as to all the real facts which bear on her condition and her right to compensation, and of instructing her on how to pursue those rights under the law.  Claimant is hereby notified and instructed that in order to request benefits under the Act, there must be a written request specifying the benefits sought.  In other words, if an injured worker seeks temporary disability benefits, medical benefits, reemployment benefits, interest and penalties for late paid benefits, or penalties for an employer’s unfair or frivolous resistance to paying benefits, she must make a “claim” by specifying in writing those benefits she seeks. While the board has a form that may be used to file a claim, any signed, written assertion of a right to benefits which states the names and addresses of all parties, the date of injury, and the general nature of the dispute between the parties, may constitute a claim for benefits under the Act.  Moreover, at a prehearing conference, the board or designee will make determinations on identifying issues for hearing, and may amend pleadings. Those issues identified in a prehearing conference summary are considered the issues for hearing unless later modified.
Claimant in this case filed the board’s claim form in March, 2009, prior to Employer’s controversion of all benefits. At that time the claim sought only a compensation rate adjustment.  The claim for a compensation rate adjustment was withdrawn at a June 3, 2009 prehearing conference, but was amended to add a claim for TTD for the period February 26 to March 11, 2009.  The June 3, 2009 prehearing conference summary also reflects the parties’ dispute concerning Claimant’s entitlement to ongoing medical benefits, and thus amends the March 2009 WCC to add a claim for ongoing medical benefits.

Although Employer notified the designee and Claimant at the June 3, 2009 prehearing conference it would be filing a controversion of all benefits the following day, it does not appear from the prehearing conference summary the designee explained to Claimant the full ramifications of Employer’s controversion of benefits.  Nor does it appear the designee questioned or corrected the Adjuster’s assertion Claimant was not entitled to reemployment benefits. At the subsequent prehearing conference on July 7, 2009, the parties notified the designee the matter was settling, and no substantive issues were addressed.  

Thereafter the parties signed and filed three C & Rs, all denied and since withdrawn.  All three 
C & Rs acknowledged Claimant’s contention that as a result of a repetitive strain injury to her left upper extremity sustained on the job, she was entitled to additional medical treatment, temporary total disability benefits, permanent partial impairment benefits and reemployment benefits.  All three C & Rs were signed by both parties.  The C & Rs satisfy 8 AAC 45.050’s requirements that a request for benefits be contained in a signed writing setting forth the general nature of the dispute between the parties and specifying the benefits sought. The law allows a party to amend a claim at any time before an award, upon such terms as the board or its designee directs.  
Given the parties’ written recognition of claims for medical benefits, TTD, PPI and reemployment benefits, Claimant’s WCC will be amended to include claims for medical benefits, TTD, PPI and reemployment benefits.  This amendment confirms the claim for ongoing medical benefits made at the June 3, 2009 prehearing conference, and mitigates the designee’s failure to address any mistakes of fact or law the Adjuster may have made at the conference.
Claimant’s March 27, 2009 letter to the board describing Employer’s various actions and claiming she is entitled to “stressful compensation,” satisfies the requirements a claim be in writing, signed, set forth the general nature of the dispute between the parties, and specify the benefits sought.  Claimant’s March 27, 2009 letter is interpreted as a claim for unfair or frivolous controversion, and the WCC will be amended accordingly. 

CONCLUSIONS OF LAW

1. Employer’s Petition for Reconsideration will be granted.

2. Because Employer has accepted the compensability of Claimant’s ulnar collateral ligament surgery, and the C & R releasing Employer from further liability has been withdrawn, the outstanding SIME order will be vacated.
3. All medical records must be filed with the board in accordance with 8 AAC 45.052.  
4. Employer’s post-controversion resumption of TTD, payment of medical benefits, and agreement to pay further medical, “associated,” and other “appropriate benefits under the [A]ct,” operates as an implicit withdrawal of its June 12, 2009 Notice of Controversion.  Should Employer, with substantial evidence, seek to controvert any benefits under the Act in the future, it must file a new Controversion Notice in accordance with 8 AAC 45.182.

ORDER

1. Employer’s Petition for Reconsideration is granted.

2. The November 10, 2010 Order for an SIME is hereby vacated.

3. In accordance with 8 AAC 45.052, and within 15 days of the date of this Order, Employer shall re-file on the required Medical Summary forms, all medical records in its possession or under its control.  The parties shall file all further medical records received in accordance with AS 23.30.095(h) and 8 AAC 45.052.
4. The Controversion Notice filed June 12, 2009 is inoperative.  

5. The WCC is amended to add claims for TTD, medical benefits, PPI, and unfair or frivolous controversion.
6. Employer shall notify the reemployment benefits administrator (RBA) Claimant has been out of work for greater than 90 days.

7. The RBA shall order an eligibility evaluation.

Dated at Anchorage, Alaska, this 1st day of December, 2010.


                                       ALASKA WORKERS' COMPENSATION BOARD



_________________________________



Linda M. Cerro, Designated Chairperson



_________________________________


                                           
Patricia Vollendorf, Member

                           
_________________________________



Robert Weel, Member

If compensation is payable under the terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Workers’ Compensation Appeals Commission.

If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order.

                                                           RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final board decision or order with the Alaska Workers’ Compensation Appeals Commission (Commission) under 8 AAC 57.072 and 8 AAC 57.074.  

However, the parties are advised the Commission decided in Municipality of Anchorage v. McKitrick, AWCAC Decision No. 136 (June 30, 2010), it has no jurisdiction to hear appeals from interlocutory decisions and appellate review must be made to the Alaska Supreme Court.  The Commission may or may not accept a petition for extraordinary review and a timely request for relief from the Court may also be required.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of KIM STRICKLAND, employee  v. UNISEA, INC. and ALASKA NATIONAL INSURANCE COMPANY,  Insurer; Case No. 200902892, dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 1st day of December, 2010.


                                              Sertram Harris, Office Assistant I
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