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P.O. Box 115512






Juneau, Alaska 99811-5512

	ALBERTO ALEJANDRO, 

                                                  Employee, 

                                                     Respondent,

                                                   v. 

HARBOR CROWN SEAFOODS,

                                                  Employer,

COMMERCE & INDUSTRY CO.,

                                                     Insurer,      

                                                   and 

CHARTIS/NORTHERN ADJUSTERS,

                                                  Adjuster,

                                                     Petitioner.
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DECISION AND ORDER

AWCB Case No.  200901913
AWCB Decision No.  10-0203
Filed with AWCB Anchorage, Alaska

on December 22, 2010


On November 2, 2010, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“board”) heard the employer’s petition to compel employee’s attendance at a deposition and recover costs for the deposition not attended, as well as employer’s petition for a continuance of the hearing on the merits under 8 AAC 45.074(1)(L) until discovery is complete.  The employee represented himself.  Attorney Krista Schwarting represented the employer and insurer (“employer”).  Grace Anderson served as the translator.  During hearing, having found substantial evidence to support the employer’s request for the employee’s attendance at a deposition, the board entered an oral order directing the employee to attend a deposition which the employer will notice in both Spanish and English.  The board also explained to employee the importance of attending the scheduled employer’s medical evaluation (“EME”).  Mr. Alejandro affirmed his understanding of the order and agreed to attend both the deposition and EME prior to a prehearing scheduled January 6, 2011, at 10:30 a.m. AST,  at which a date will be set for the hearing on the merits of his claim as soon as possible.  The board hereby memorializes our oral order.  The record closed at the conclusion of the hearing.

ISSUES

Employer contends employee should be compelled to attend a deposition, ordered to reimburse employer for the costs of the deposition not attended, and the hearing should be continued to allow employer to complete discovery.  Employee responds he had no intention of not attending the deposition but he got repeated notices scheduling, cancelling and rescheduling the deposition, and he was ready to be deposed at the hearing.

1. Should the employee be compelled to attend a deposition?

2. May the employer recoup the costs of the deposition the employee did not attend?

3. Should the employer be granted a continuance based on 8 AAC 45.074(b)(1)(L)?

FINDINGS OF FACT
A preponderance of the evidence establishes the following facts:

1. Employee reported an injury to his low back occurred on February 17, 2009, when he lifted a tote weighing around 140 pounds.

2. Employee is not represented by counsel, does not speak English, and speaks Spanish as a second language.  Employee is a Misteco Indian and speaks and reads Spanish very well.

3. Employee’s deposition was originally scheduled for July 23, 2010, in Everett, Washington, where he lives.  Notice of the deposition was properly given by employer in both English and Spanish.
  Employer incurred expenses for the deposition including travel to Everett by Ms. Schwarting, a court reporter, and a translator.

4. Employee has received five notices of prehearings in this case.
  The board only sends prehearing notices in English.  Employee confused prehearing notices for rescheduling of the deposition due to his inability to read and understand English.
  Prehearing conference notices show the dates of prehearings numerically (i.e. 12/14/2010).

5. Employer will not be prepared to go forward with a hearing on the merits of employee’s claim until it has conducted employee’s deposition and an EME.

PRINCIPLES OF LAW

AS 23.30.108(c) provides, in part:

At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee’s injury. If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition, or defense. If a discovery dispute comes before the board for review of a determination by the board’s designee, the board may not consider any evidence or argument that was not presented to the board’s designee, but shall determine the issue solely on the basis of the written record. The decision by the board on a discovery dispute shall be made within 30 days….

AS 23.30.108(c) provides procedure and authority for the board and its designees to control discovery and resolve discovery disputes.  Under AS 23.30.108(c), discovery disputes are initially decided at the level of a prehearing conference by a board designee. 
  Although the first sentence of the subsection specifically refers to "releases" and "written documents,” the subsection repeatedly uses the broader term "discovery dispute" as the subject matter of the

prehearing conference.  AS 23.30.108 applies to discovery generally, including disputes concerning any examination, interrogatories, depositions, medical reports or other records held by the parties.
  

The Alaska Supreme Court encourages "liberal and wide - ranging discovery under the Rules of Civil Procedure."
  If informal means of developing evidence failed, "the relevance of the requested information and the method of discovery to be authorized will be considered."
  It is well settled that if a party unreasonably or willfully refuses to cooperate in the discovery process, 
AS 23.30.135 and AS 23.30.108(c) vest in the board broad discretionary authority to make orders which will assure parties obtain the relevant evidence necessary to litigate or resolve their claims,
 including specific authority to order sanctions for the refusal to comply with discovery orders by the board or board designee. 

In extreme cases, where an employee willfully obstructs discovery, his or her claim may be dismissed.
  Dismissal with prejudice as a sanction for failure to comply with the discovery process is disfavored in all but the most egregious circumstances.  The board has, however, previously dismissed claims, in their entirety, when an employee repeatedly refused to sign board-ordered releases.
  Similarly, the board has dismissed claims when the employee refused to comply with the Board's order to answer the employer's discovery requests and there are no extenuating circumstances to justify such failure.
  The board has dismissed an employee’s claim for an employee’s refusal to execute releases and refusal to participate in a deposition.
  In considering dismissal of claims when an employee refuses to sign board ordered releases, the board has consistently applied the guidelines of Alaska Rules of Civil Procedure 37(b)(3), and determined the nature of the violation, the willfulness of the employee's conduct, the materiality of the information sought by the employer, the prejudice to the employer, and whether a lesser sanction would adequately protect the employer's interests or deter other discovery violations. 

AS 23.30.115(a) provides, in part, 

… [T]he testimony of a witness may be taken by deposition or interrogatories according to the Rules of Civil Procedure.

AS 23.30.155(h) provides, in part:

The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted . . . make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

The specific statutory language of AS 23.30.095(e) references the employee’s obligation to submit to an examination by a physician of the employer’s choosing upon request by the employer.  


AS 23.30.095(e) provides, in pertinent part:

The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer's choice authorized to practice medicine under the laws of the jurisdiction in which the examination occurs, furnished and paid for by the employer. …An examination requested by the employer not less than 14 days after injury, and every 60 days thereafter, shall be presumed to be reasonable, and the employee shall submit to the examination without further request or order by the board. . . .  If an employee refuses to submit to an examination provided for in this section, the employee's rights to compensation shall be suspended until the obstruction or refusal ceases, and the employee's compensation during the period of suspension may, in the discretion of the board or the court determining an action brought for the recovery of damages under this chapter, be forfeited. . . . .

Medical evaluations are part of the discovery process.  Employers have an explicit statutory right to medical examinations of injured workers by physicians of their choosing.  The limit of the

employer’s right is the "reasonable" standard in the language of AS 23.30.095(e).  This has been interpreted by board panels to refer to reasonable times, frequency, location, qualifications, and so on.
  The reasonableness standard also applies to the method, means, and manner of evaluation, and to the degree of invasiveness.
  AS 23.30.095(e) also requires the employer’s evaluator to use existing diagnostic data, to the degree medically possible.  Under the statute neither injured workers, nor the board have the right to refuse an EME unless it is unreasonable in some specific respect.
  

8 AAC 45.050(f) provides with respect to stipulations: 
(1) If a claim or petition has been filed and the parties agree that there is no dispute as to any material fact and agree to the dismissal of the claim or petition, or to the dismissal of a party, a stipulation of facts signed by all parties may be filed, consenting to the immediate filing of an order based upon the stipulation of facts. 

(2) Stipulations between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing or a prehearing. 

(3) Stipulations of fact or to procedures are binding upon the parties to the stipulation and have the effect of an order unless the board, for good cause, relieves a party from the terms of the stipulation. A stipulation waiving an employee's right to benefits under the Act is not binding unless the stipulation is submitted in the form of an agreed settlement, conforms to AS 23.30.012 and 8 AAC 45.160, and is approved by the board. 

(4) The board will, in its discretion, base its findings upon the facts as they appear from the evidence, or cause further evidence or testimony to be taken, or order an investigation into the matter as prescribed by the Act, any stipulation to the contrary notwithstanding. 

8 AAC 45.050(f)(2) allows the parties to stipulate to facts or procedures orally during a hearing.  This stipulation will bind the parties in accord with the Alaska Supreme Court decision in Underwater Const. Inc. v. Shirley.
  If, on the basis of a change in condition or mistake of fact, the parties wish to change the terms of this order, they must file a claim or petition to request modification of this decision and order under AS 23.30.130.

8 AAC 45.074. Continuances and cancellations. 

(a) A party may request the continuance or cancellation of a hearing by filing a 

(1) petition with the board and serving a copy upon the opposing party; a request for continuance that is based upon the absence or unavailability of a witness 

(A) must be accompanied by an affidavit setting out the facts which the party expects to prove by the testimony of the witness, the efforts made to get the witness to attend the hearing or a deposition, and the date the party first knew the witness would be absent or unavailable; and 

(B) will be denied and the affidavit may be introduced at the hearing as the testimony of the absent witness if the opposing party stipulates that the absent witness would testify as stated in the affidavit; 

(2) stipulation signed by all the parties requesting a continuance or cancellation together with evidence of good cause for the request. 

(b) Continuances or cancellations are not favored by the board and will not be routinely granted. A hearing may be continued or cancelled only for good cause and in accordance with this section. For purposes of this subsection: 

(1) Good cause exists only when 

(A) a material witness is unavailable on the scheduled date and the taking of the deposition of the witness is not feasible; 

(B) a party or representative of a party is unavailable because of an unintended and unavoidable court appearance; 

(C) a party, a representative of a party, or a material witness, becomes ill or dies; 

(D) a party, a representative of a party, or a material witness becomes unexpectedly absent from the hearing venue and cannot participate telephonically; 

(E) the hearing was set under 8 AAC 45.160(d) ; 

(F) a second independent medical evaluation is required under 
AS 23.30.095 (k); 

(G) the hearing was requested for a review of an administrator's decision under AS 23.30.041(d), the party requesting the hearing has not had adequate time to prepare for the hearing, and all parties waive the right to a hearing within 30 days; 

(H) the board is not able to complete the hearing on the scheduled hearing date due to the length of time required to hear the case or other cases scheduled on that same day, the lack of a quorum of the board, or malfunctioning of equipment required for recording the hearing or taking evidence; 
(I) the board determines that despite a party's due diligence in completing discovery before requesting a hearing and despite a party's good faith belief that the party was fully prepared for the hearing, evidence was obtained by the opposing party after the request for hearing was filed which is or will be offered at the hearing, and due process required the party requesting the hearing be given an opportunity to obtain rebuttal evidence; 

(J) the board determines at a scheduled hearing that, due to surprise, excusable neglect, or the board's inquiry at the hearing, additional evidence or arguments are necessary to complete the hearing; 

(K) an agreed settlement has been reached by the parties less than 14 days before a scheduled hearing, the agreed settlement has not been put into writing, signed by the parties, and filed with the board in accordance with 8 AAC 45.070(d)(1), the proposed settlement resolves all disputed issues set to be heard, and the parties appear at the scheduled hearing to state the terms of the settlement on the record; or 

(L) the board determines that despite a party's due diligence, irreparable harm may result from a failure to grant the requested continuance or cancel the hearing. 

(2) In its discretion and in accordance with this section, a continuance or cancellation may be granted 

(A) by the board or its designee for good cause under (1)(A) - (H) of this subsection without the parties appearing at a hearing; or 

(B) by the board for good cause under (b)(1)(I) - (L) of this subsection only after the parties appear at the scheduled hearing, make the request and, if required by the board, provide evidence or information to support the request. 

(c) Except for a continuance or cancellation granted under (b)(1)(H) of this section, 

(1) the affidavit of readiness is inoperative for purposes of scheduling another hearing; 

(2) the board or its designee need not set a new hearing date at the time a continuance or cancellation is granted; the continuance may be indefinite; and 

(3) a party who wants a hearing after a continuance or cancellation has been granted must file another affidavit of readiness in accordance with 8 AAC 45.070.  (emphasis added). 
ANALYSIS

Employer contends employee should be compelled to attend a deposition, ordered to reimburse employer for the costs of the deposition not attended, and the hearing should be continued to allow employer to complete discovery.  Employee responds he had no intention of not attending the deposition but he got repeated notices scheduling, cancelling and rescheduling the deposition, and he was ready to be deposed at the hearing.

1. Should the employee be compelled to attend a deposition?

2. May the employer recoup the costs of the deposition the employee did not attend?

3. Should the employer be granted a continuance based on 8 AAC 45.074(1)(L)?

A deposition is a critical part of the discovery process in workers’ compensation cases and not allowing an employer to depose an injured worker prior to a hearing on the merits is equivalent to making them fight with one hand tied behind their back.  It is fundamentally unfair and has the potential to rise to a denial of due process.  In this case employee had no intention of not attending the deposition but was confused by the numerous notices received in English which he does not understand.  He confused notice about prehearings in English received from the board with notices in Spanish about his deposition received from the Employer.  From employee’s testimony it seems he took the board’s notices of prehearing which were in English to be notices reschedule his deposition.  Mr. Alejandro stated he understood the board’s oral order to attend the deposition scheduled by employer and noticed in English and Spanish.  The board also explained to employee he would never get anything from the board in Spanish, so he should assume anything he gets in Spanish related to his case will have come from employer.  

Mr. Alejandro agreed to attend the deposition and to call Ms. Schwarting if there were any further questions regarding his deposition.  The parties stipulated to conducting a deposition before December 31, 2010.  This stipulation carries the weight of a board order.

Ms. Schwarting indicated she was in the process of scheduling an employer’s medical evaluation (“EME”).  The board explained the purpose of an EME and included the relevant statute in the principles of law section above.  Mr. Alejandro stated his desire to get his hearing on the merits as soon as possible and understood the importance of attending the EME in order to move his case forward.  Mr. Alejandro agreed to attend the EME, which was to be conducted prior to a prehearing scheduled for the first week of January.  This stipulation carries the weight of a board order.

In order to move this case to a hearing on the merits, the board scheduled a prehearing for January 6, 2011, at 10:30 a.m. AST, at which time the hearing on the merits of employee’s claim will be scheduled.

The board deferred a ruling on employer’s petition to recoup costs from the deposition employee did not attend.

Due to discovery not being complete despite employer’s due diligence and the risk of irreparable harm, the board granted employer’s petition for a continuance.  Further, employee’s affidavit of readiness for hearing remains in effect.

CONCLUSIONS OF LAW
1. Employee should be compelled to attend a deposition.

2. Parties stipulated to employee attending an EME.

3. Employer’s petition for a continuance should be granted.
ORDER
1. Mr. Alejandro is ordered to attend a deposition at the time and place noticed by employer.  Employer is ordered to schedule the deposition before December 31, 2010, and to provide notice to the employee in both English and Spanish with a copy to the board.  The parties stipulated to this procedure and that stipulation is binding on the parties.

2. The parties stipulated that Mr. Alejandro would attend an employer’s medical evaluation and the evaluation will be conducted prior to the prehearing scheduled on January 6, 2011.  This stipulation is binding on the parties and carries the weight of a board order.

3. Employer’s petition to recoup costs from the deposition employee did not attend is deferred at this time.  The board retains jurisdiction over this issue.

4. Employer’s petition to continue the hearing on the merits is granted.  Employee’s affidavit of readiness is not rendered inoperative.

Dated at Anchorage, Alaska on December 22, 2010.
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Janet Waldron, Member

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.  However, the parties are advised the commission decided in Municipality of Anchorage v. McKitrick, AWCAC Decision No. 136 (June 30, 2010), it has no jurisdiction to hear appeals from interlocutory decisions and appellate review must be made to the Alaska Supreme Court.  The commission may or may not accept a petition for extraordinary review and a timely request for relief from the Court may also be required.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of ALBERTO ALEJANDRO employee / applicant; v. HARBOR CROWN SEAFOODS, employer; COMMERCE AND INDUSTRY CO.,  and CHARTIS/NORTHERN ADJUSTERS, INC., insurer / defendants; Case No 201000082; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on December 22, 2010.
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Sertram Harris, Clerk
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