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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512
Juneau, Alaska 99811-5512

	MICHAEL L. KERWOOD, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

REDEMPTION, INC.,

                                                  Employer,

                                                    and 

OLD REPUBLIC INSURANCE CO.,

                                                  Insurer,

                                                     Defendants.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  200207917
AWCB Decision No.  11-0007

Filed with AWCB Anchorage, Alaska

on January 24, 2011


Michael Kerwood’s (Employee) December 13, 2010 unopposed petition requesting a second independent medical evaluation (SIME) was heard on the issue of the proper specialty for the SIME on January 5, 2011, in Anchorage, Alaska.  Attorney Joseph Kalamarides represented Employee.  Attorney Joseph Cooper represented Redemption, Inc. (Employer) and its workers’ compensation insurer.  The record closed at the hearing’s conclusion on January 5, 2011.


ISSUE

At Employee’s request, the parties agreed to an SIME.  However, contrary to Employer’s desire, Employee requested SIME physician Thomas Gritzka, M.D., (orthopedic surgeon) perform the SIME, because he had done prior SIMEs in this case, and because Employee contends Employee’s main problem involved an “orthopedic” issue, surgery.  Employee contends Dr. Gritzka’s expertise and familiarity with the case would most likely result in a worthwhile SIME of greatest benefit to the fact finders and the parties.  Alternately, Employee contends a panel including Dr. Gritzka and a neurosurgeon would be a second option.

By contrast, Employer contends the treatment issue primarily involves a very technically and medically complex “series” of surgeries, which requires a highly and recently trained and skilled neurosurgeon’s opinion.  It contends Dr. Gritzka’s lack of neurosurgery training and dearth of recent surgical experience renders him unqualified in this instance to give opinions on these “cutting edge” procedures.  Accordingly, Employer contends the SIME should be performed by only a neurosurgeon, and Employer provided names of two such surgeons it contends are qualified.  

What is the appropriate specialty for Employee’s SIME?


FINDINGS OF FACT

A review of the relevant record related to this very narrow issue establishes the following facts by a preponderance of the evidence:

1) On May 16, 2002, Employee filed a report of injury stating he injured his neck and right shoulder lifting a heavy generator while working for Employer on May 9, 2002 (Report of Occupational Injury or Illness, May 13, 2002).
2) On December 20, 2002, November 20, 2003, and January 25, 2006, Dr. Gritzka performed Board-ordered SIMEs in this case (see Dr. Gritzka SIME reports of even dates).

3) Employee’s work-related injury was implicated as a substantial factor in causing his symptoms and need for treatment to Employee’s lumbar spine, as well as his neck and right shoulder (Dr. Gritzka SIME report, November 20, 2003, at 14).

4) Dr. Gritzka is a Board-certified orthopedic surgeon practicing in Portland, OR, and performing medical evaluations in both Portland and Anchorage, AK, on the board’s SIME list, with particular expertise in occupational orthopedics (Bulletin 10-06, December 10, 2010; see also Dr. Gritzka deposition in Herrick v. Johnson’s Tire Service, AWCB case no. 200600333, November 19, 2008, at 5).
5) Dr. Gritzka has not performed orthopedic surgery since 1988 (Dr. Gritzka deposition in Herrick v. Johnson’s Tire Service, AWCB case no. 200600333, November 19, 2008, at 5).
6) Dr. Gritzka has provided SIME evaluations and reports for many years; his SIME opinions have frequently been very helpful to the fact finders and the parties (experience, judgment, and observations).
7) Dr. Gritzka typically performs research on complex or “cutting edge” issues and cites learned, medical treatises on these issues in his SIME reports (id.).
8) Employee has had numerous surgical procedures performed on his spine (record).

9) Following a 2009 surgery, Employee developed a “kyphotic” deformity in his spine according to J. Patrick Johnson, M.D., (neurosurgeon) (Dr. Johnson report, June 24, 2010).  

10) A “kyphosis” is generally an “angular curvature of the spine, the convexity of the curve being posterior, usually situated in the thoracic region, and involving few or many vertebrae” (Blakiston’s, Gould Medical Dictionary, 4th Ed. 1979 at 731).

11) On August 18, 2010, Employee’s physician Terrence Kim, M.D., (orthopedic surgeon), recommend a “staged” surgical procedure to address Employee’s “severe iatrogenic junctional kyphosis” at L1-2, “significant sclerotic degenerative endplate changes” at T12-L1, L1-2, and L4-5, “relatively mild stenosis” in the lateral and recess foramen, and “moderate” bilateral foraminal stenosis at L3 to S1.  Dr. Kim proposed surgically stabilizing Employee’s spine by performing a “staged” procedure from “T10 to pelvis” with “instrumentation and fusion,” which would require removal of hardware from a previous surgery.  “Stage I” would be an anterior interbody lumbar fusion from L4 to S1 followed another day by stage II, a separate procedure using “instrumentation” from T10 to the pelvis.  Dr. Kim described using “O-arm” and “CT-guided navigation” to install pedicle screws and possibly a “revision decompression” at a previously operated level to address Employee’s left lower extremity symptoms, though Dr. Kim opined Employee’s left leg symptoms may be coming from his iatrogenic destabilization focal kyphosis at the “1-2 level” (Dr. Kim report, August 18, 2010).

12) These procedures sound like primarily orthopedic issues (experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above).
13) On October 22, 2010, Employee saw Derek Duke, M.D. (neurosurgeon), for an employer’s medical evaluation (EME).  Dr. Duke “respected” an assessment by Dr. Johnson, which said Employee suffered a sagittal imbalance deformity and loss of lumbar lordosis, but Dr. Duke questioned corrective surgery based “solely on the patient’s interpretation of pain,” which Dr. Duke said is modified by Employee’s high narcotic “load.”  He suggested Employee should have his spinal cord stimulator removed, obtain a magnetic resonance imaging scan (MRI) to check for thoracic cord compression, stop seeing an Anchorage physician for prescription narcotics, and begin a narcotic withdrawal program if the MRI showed no evidence of a surgically correctable thoracic lesion.  All of this, in Dr. Duke’s opinion, would be on a non-industrial basis.  Dr. Duke also expressed opinions addressing causation, stating none of Employee’s conditions, symptoms, or need for treatment was industrially related (Dr. Duke report, October 22, 2010).

14) To a layman, these procedures sound very complicated; however, nothing in Dr. Kim’s or Dr. Duke’s reports state or imply they believe the suggested surgeries are unusually complex for them or for all orthopedic surgeons (observations; Dr. Kim report, August 18, 2010; id.).
15) On the other hand, Dr. Johnson opined the appropriate surgical “procedure would be complex in nature” and referred Employee to Dr. Kim, an orthopedic surgeon, for a second opinion (Dr. Johnson report, June 24, 2010).

16) Some surgeons would find the proposed surgical procedures in this case complex, while others would not (experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above).
17) On December 13, 2010, Employee filed a petition requesting an SIME (Petition, December 13, 2010).

18) On January 3, 2011, Employer filed an answer to Employee’s December 13, 2010 petition and agreed an SIME is appropriate but opposed using Dr. Gritzka.  Employer contended a neurosurgeon should be used and ultimately provided two names of neurosurgeons it asserted were better qualified for this SIME than Dr. Gritzka (Answer, January 3, 2011; record).

19) Employee’s December 13, 2010 SIME form lists Dr. Kim and Susan Bertrand, M.D., (physical medicine and rehabilitation) as his attending physicians and Dr. Duke as the EME (SIME form, December 13, 2010).  The medical dispute in this case, according to the SIME form, is between an orthopedic surgeon and a physical medicine specialist on Employee’s side, and a neurosurgeon on Employer’s side (id.).

20) John Cleary, M.D., is a Board-certified neurosurgeon currently practicing in San Diego, CA, on the board’s SIME list, with particular expertise in surgery of the brain, spine, and nerves (Bulletin 10-06, December 10, 2010; experience, judgment, and observations).
PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

(1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter. . . .

AS 23.30.005.  Alaska Workers’ Compensation Board. . . .

. . .


(h) . . . Process and procedure under this chapter shall be as summary and simple as possible. . . .  

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).

AS  23.30.095.  Medical treatments, services, and examinations. . . .

. . .

(k) In the event of a medical dispute regarding determinations of causation . . . or compensability between the employee’s attending physician and the employer’s independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.

AS 23.30.110.  Procedure on claims. . . . .

. . .

(g) An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician, which the board may require.  The place or places shall be reasonably convenient for the employee. . . .   

AS  23.30.135.  Procedure before the board. (a)  In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.155.  Payment of compensation. . . .

. . .

(h) The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, upon receipt of notice from a person entitled to compensation, or from the employer, that the right to compensation is controverted, or that payments of compensation have been increased, reduced, terminated, changed, or suspended, make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

Regulation 8 AAC 45.090(b) provides for orders requiring Employer to pay for Employee’s examination pursuant to §095(k) or §110(g).  Section 095(k) and §110(g) are procedural in nature, not substantive, for the reasons outlined in Deal v. Municipality of Anchorage, AWCB Decision No. 97-0165 (July 23, 1997) at 3; see also Harvey v. Cook Inlet Pipe Line Co., AWCB Decision No. 98-0076 (March 26, 1998).  Considering the broad procedural discretion granted in §135(a) and §155(h), wide discretion exists under AS 23.30.110(g) to consider any evidence available when deciding whether to order an SIME to assist in investigating and deciding medical issues in contested claims, to best “protect the rights of the parties.”

8 AAC 45.092.  Selection of an independent medical examiner.  (a) The board will maintain a list of physicians’ names for second independent medical evaluations.  The names will be listed in categories based on the physician’s designation of his or her specialty or particular type of practice and the geographic location of the physician’s practice. . . . 
“The composition of an SIME panel is a matter of sound discretion.”  Thompson v. Fred Meyer Stores, Inc., AWCB Decision No. 10-0167 (October 4, 2010) at 7.

ANALYSIS

What is the appropriate specialty for Employee’s SIME?

The law requires the Act be interpreted to make process and procedure as summary and simple as possible, and to ensure the quick, efficient, fair and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to employers.  The law also requires these cases be decided on their merits.  The parties agreed to an SIME but disagree as to the appropriate medical specialty to perform it.  Their disagreement lies in Employee’s request for an orthopedic surgeon, specifically Dr. Gritzka, versus Employer’s request for a neurosurgeon only.  

The composition of an SIME panel is a matter of sound discretion.  Included in such discretion are considerations of ensuring process and procedure in this case is as summary and simple as possible, and ensuring a prompt, fair and reasonably priced remedy for all parties.  Employee sought an opinion from a neurosurgeon who determined the requisite surgery would be “complex,” and referred Employee to an orthopedic surgeon.  This supports an inference at least one respected neurosurgeon felt the need to consult with an orthopedic surgeon in Employee’s case for advice on the proper type and method of surgery to correct Employee’s situation.  Experience, judgment, observations, and inferences drawn from all of the above show multi-stage surgeries involving several spinal segments can be complex and require great skill to actually perform.  However, here, the selected SIME physicians will not be performing the surgery but will be opining on whether it is reasonable and necessary in Employee’s specific circumstances.  

The proposed surgeries sound like they involve primarily orthopedic devices and procedures.  Dr. Gritzka is a Board-certified orthopedic surgeon, relatively familiar with Employee, having performed several SIMEs on him previously.  His familiarity may make it easier and quicker for Dr. Gritzka to review records, perform the evaluation and prepare his report.  Experience, judgment, observations, and inferences drawn from all of the above show Dr. Gritzka frequently reviews cutting edge medical literature and cites to studies or learned treatises to form and support his opinions.  While this may take more time and cost Employer slightly more in medical fees for an SIME, Dr. Gritzka’s familiarity with Employee should negate any additional time and expense.  Given Dr. Gritzka’s familiarity with Employee, and his practice of researching medical conditions and procedures with which he may not be technically current or familiar, he is qualified to perform another SIME.  Selecting Dr. Gritzka favors a summary and simple procedure for the SIME and outweighs Dr. Gritzka’s lack of current surgical practice in orthopedics.  Accordingly, Dr. Gritzka will be chosen to serve on an SIME panel in this case.

Experience, judgment, observations, and inferences drawn from all of the above show it would assist in best ascertaining the parties’ rights in this case, at a reasonable cost to Employer, to include a neurosurgeon in the SIME panel, along with Dr. Gritzka.  Experience and observations show a neurosurgeon’s opinion on complex spinal surgeries is often helpful as it provides a different perspective.  Including a neurosurgeon for Employee’s SIME will allay Employer’s concerns about an orthopedic surgeon not having the proper expertise to comment on these proposed procedures.  Consequently, a neurosurgeon on this SIME panel will provide information useful in deciding whether the proposed spinal surgeries are reasonable and necessary.
  Dr. Cleary is a Board-certified neurosurgeon on the SIME list and will be selected to sit on the SIME panel with Dr. Gritzka.

There is no indication, and no argument, another or a different specialty would provide any additional medical information or opinions in this case that either an orthopedic surgeon or a neurosurgeon could not provide.  Therefore, there is no indication for including other specialties in this SIME panel, and none will be included at this time.  However, if either member of the SIME panel consisting of an orthopedic surgeon and neurosurgeon opines another specialty is required to complete the SIME, they may make an appropriate referral, which will be addressed pursuant to the Act and the administrative regulations.


CONCLUSIONS OF LAW
The appropriate specialty for Employee’s SIME is a panel including an orthopedic surgeon and a neurosurgeon.


ORDER

1) Employee shall be evaluated by an SIME panel consisting of Thomas Gritzka, M.D. (orthopedic surgeon) and John Cleary, M.D. (neurosurgeon).

2) If either physician on the SIME panel refers Employee to another specialist to complete the SIME evaluation, such referral shall be addressed by the board’s designee promptly in accordance with the Act and the administrative regulations.

3) The board’s designee in arranging the appointments shall attempt to minimize transportation and accommodation costs to the extent possible.

4) The board’s designee shall make arrangements for Employee’s SIME visits with these providers to ensure the evaluations occur at the earliest possible time.

5) Jurisdiction is retained over this issue to resolve any additional disputes.

Dated in Anchorage, Alaska on January 24, 2011.
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John Garrett, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.  However, the parties are advised the commission decided in Municipality of Anchorage v. McKitrick, AWCAC Decision No. 136 (June 30, 2010), it has no jurisdiction to hear appeals from interlocutory decisions and appellate review must be made to the Alaska Supreme Court.  The commission may or may not accept a petition for extraordinary review and a timely request for relief from the Court may also be required.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of MICHAEL L. KERWOOD employee / applicant v. REDEMPTION, INC., employer; OLD REPUBLIC INS. CO., insurer / defendants; Case No. 200207917; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on January 24, 2011.
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