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	CHRISTINE L. WOODS, 

                                                  Employee, 
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                                                   v. 
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                                                  Employer,
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	INTERLOCUTORY DECISION AND ORDER

AWCB Case No.  200410619
AWCB Decision No.  11-0009
Filed with AWCB Anchorage, Alaska

on January 27, 2011


Christine Woods’ (Employee) petition for a Second Independent Medical Evaluation (SIME) was heard on November 10, 2010, in Anchorage, Alaska.  Employee appeared and testified. Attorney Steven Constantino represents Employee.  Attorney Robert McLaughlin represents Employer.  The record closed when the panel deliberated on January 24, 2011.


ISSUES
Employee contends an SIME should be ordered on the issues of medical stability, work-relatedness of Employee’s carpal tunnel syndrome (CTS), permanent partial impairment (PPI), and functional capacity.  Employee contends her treating physician has opined Employee is not medically stable, her CTS may be related to her work injury, Employee has limited function of her right upper extremity and can only work in a job with limited use of her right arm, and Employee’s CTS is aggravating her cervical radiculopathy.  Employee contends unless her CTS is treated to decrease the aggravation on her cervical radicular symptoms, Employee is unable to participate her reemployment plan and may be permanent totally disabled (PTD).
  
Employer contends Steven Schilperoort, M.D., Mark Leadbetter, M.D. and neurosurgeon Paul Williams, M.D., addressed Employee’s conditions in their employer’s medical evaluations (EME).  Drs. Leadbetter and Williams opined Employee is medically stable and the parties agree there is a dispute with regard to medical stability.  

However, Employer contends there is no medical dispute with regard to PPI because Employee’s treating physician has not provided a PPI rating.  Employer also contends there is no medical dispute with regard to whether Employee’s CTS syndrome is work-related because Employee’s treating physician did not opine it was, but only that it may be, work-related.  Employer contends no medical evidence links Ms. Woods’s carpal tunnel syndrome to her work injury or employment.  Employer states Employee’s functional capacity is not in dispute because Employer’s physicians have not disputed the limitations on Employee’s physical capacities and Employer has agreed to Employee’s reemployment plan approved by her treating physician.  Employer therefore contends an SIME on the issues of PPI, work-relatedness of CTS and functional capacity is not justified.

Should an SIME be ordered on the issues of PPI, Employee’s functional capacity and work-relatedness of Employee’s CTS?

FINDINGS OF FACT

A preponderance of the evidence establishes the following facts:

1. On April 25, 2004, Employee injured her neck while working for Employer as a housekeeper.

2. On June 1, 2004, Employee reported her injury to the State of Alaska, Division of Workers’ Compensation (Division) on the Division’s Report of Injury (ROI) form.
  Employee reported her injury was caused by her work activities for Employer, which included transporting chairs.

3. On May 20, 2004, Gilbert Dickie, M.D. saw Employee in the emergency room of Alaska Regional Hospital.
  He diagnosed cervical sprain, and referred Employee to radiologist Bradley Cruz, M.D. at Alaska Regional Diagnostic Imaging for a magnetic resonance imaging (MRI) examination.

4. On May 20, 2004, Bradley Cruz, M.D., saw Employee and described broad-based disk protrusion on the left at C4-5 causing left-sided cord mass effect and neural foraminal stenosis and focal annular rupture and disk protrusion left paracentral at C5-6 with cord compression.

5. Employee began treating with orthopedic surgeon  James Eule, M.D., but subsequently moved to Oregon and treated with Scott Kitchel, M.D.

6. On August 12, 2004, Dr. Kitchel saw Employee and diagnosed cervical disc herniation and cervical myelopathy.  Dr. Kitchel noted ongoing bilateral arm pain and intermittent episodes of numbness and weakness in her arms.
  Dr. Kitchel recommended anterior cervical discectomy and fusion procedures.
  Dr. Kitchel referred Employee to radiologist Darian Morray, M.D., at Oregon Medical Group for another examination.

7. On October 28, 2004, Darian Morray, M.D., saw Employee and described midline, left paracentral and left foraminal C5-6 disc herniation causing significant cord compression (canal AP diameter 6.0 mm) and moderate effacement of the left subarachnoid space and smaller left paracentral C4-5 disc protrusion.

8. On February 21, 2005, Employee consulted with physiatrist Annette Weller, M.D. for a second opinion regarding surgery.
  Dr. Weller supported the plan to proceed with surgery.
  Dr. Weller noted Employee’s symptoms included constant numbness and tingling in the left greater than right forearm and ulnar hand.

9. On March 18, 2005, Dr. Kitchel performed the following procedures:  complete anterior C4-C5 and C5-C6 diskectomies, anterior interbody C4-C5 and C5-C6 fusion and placement, reflex plate and screws, C4 to C6.
  
10. On June 24, 2005, orthopedic surgeon Steven Schilperoort, M.D. and neurosurgeon Paul Williams, M.D., examined Employee for an EME.
  Drs. Williams and Schilperoort opined Employee’s work injury led to temporary symptomatic aggravation of Employee’s pre-existing, multi-level cervical spondylosis degenerative arthritis.
  Drs. Williams and Schilperoort stated Employee did not need any further treatment.

11. On February 23, 2006, occupational therapist Christopher Park, OTR, FABDA, saw Employee for a Functional Capacity Evaluation (FCE) upon discharge from Employee’s physical and work conditioning program.
  Mr. Park opined Employee had reached maximum benefit from a formal rehabilitation program and recommended no additional physical rehabilitation.
   Mr. Park stated Employee is able to function at the sedentary-light physical demand performance level but would be projected to function at a light level if she had put forth her best effort.

12. On February 28, 2006, Dr. Weller saw Employee and noted Employee “continues to have significant pain and tightness in the left upper trapezius area.  She reports that she is unable to lie on her left side at night and that her left arm and hand sometimes falls asleep.”
  Dr. Weller opined Employee was medically stable as of February 28, 2006.

13. On March 7, 2006, Dr. Kitchel stated Employee was medically stable as of February 28, 2006.

14. On December 19, 2006, Drs. Schilperoort and Williams examined Employee for another EME.
  Drs. Williams and Schilperoort opined Employee’s work injury was a substantial factor in causing previously asymptomatic degenerative changes of the cervical spine to become symptomatic.
  Drs. Williams and Schilperoort provided a 25 percent whole person permanent impairment rating.  They opined Employee was capable of performing a job in a sedentary to light work category and required no further medical treatment for the injury.

15. On January 18, 2007, Dr. Kitchel saw Employee for neck and arm pain.
  Dr. Kitchel did not recommend any further treatment.

16. On April 12, 2007, Dr. Kitchel saw Employee for cervical radicular symptoms and diagnosed cervical radiculitis.

17. On December 20, 2007, Dr. Eule saw Employee for continued neck pain and numbness in both hands.
  Dr. Eule diagnosed unquestionable pseudoarthrosis at the C4-5 level, continued foraminal stenosis at the C5-6 level over a solidly fused level, and continued significant neck pain and arm numbness.  Dr. Eule recommended an electromyogram (EMG) to help “delineate ongoing radiculopathy versus chronic nerve damage” and to “delineate stuff coming from her neck versus carpal tunnel...”
  Dr. Eule also stated, “Clearly the patient has a problem that is related to her previous problems, so certainly it is Workers’ Compensation related.”

18. On April 22, 2008, Dr. Eule saw Employee and diagnosed C4-5 pseudoarthrosis and C5-6 previous fusion with ongoing foraminal stenosis.
  Dr. Eule noted the EMG showed a chronic C6 radiculopathy.  He stated she has ongoing left carpal tunnel and remained significantly incapacitated.

19. On June 2, 2008, orthopedic surgeon Mark Leadbetter, M.D. and neurosurgeon Paul Williams, M.D., examined Employee for an EME.
  Drs. Leadbetter and Williams opined although there is documented pseudoarthrosis, this does not mean there is automatic instability at C4-5.
  They recommended flexion/extension views at C4-5 to document instability versus non-stability.  Drs. Leadbetter and Williams were unable to provide a PPI rating, date of medical stability, or recommend further treatment until completion of the recommended further testing.

20. On April 3, 2008, Employee was found eligible for reemployment benefits and a reemployment plan was developed for Employee.

21. Employee continued to treat with Dr. Eule.  On July 7, 2009, Employee had another EMG.
  The EMG showed L5 and L6 radiculopathy on the right and continued bilateral carpal tunnel, left greater than right.

22. On October 29, 2009, Dr. Eule saw Employee for continued right arm pain.
  Dr. Eule opined:
[W]e do not feel that she is medically stable.  We still think there are some treatments that need to be initiated to try to minimize her chronic nerve irritation and pain in her right upper extremity.  We talked about the carpal tunnel and that could be causing a double crush phenomenon
 and causing her significant pain in the upper extremity, so if the carpal tunnel does play a roll [sic] in her current pain there is still some question and debate as to whether the carpal tunnel is related to her work injury.  

….

If we were going to predict any type of job at this point we would have to predict that she would have to do a job with her current limitations, although we hope that she is going to get some improvement.  Therefore, she is going to have minimal use of the right upper extremity with her current problem.

23. On December 29, 2009, Dr. Eule saw Employee for continued right arm pain.
  Dr. Eule recommended carpal tunnel release treatment for Employee’s CTS and opined:
She has some chronic nerve changes in the right arm and continued ongoing pain.  She wore her wrist splints that I gave her for her carpal tunnel that seemed to help her some when she wore them, but did not make any long term difference.  It does make us think that possibly she has a double crush phenomenon going on with the fact that she has chronic C6 nerve problems and that contributes to the carpal tunnel.  There is well known documented double crush phenomenon going on and even though there is no longer compression on her nerve root there, ongoing irritation on her carpal tunnel, even though it is not that severe on the right side, maybe causing her continued problems.  We have really gone through an extensive gamete of conservative treatment without any long lasting relief.  Possibly the only residual thing that we could consider doing to try to get her some relief of her nerve pain is a right sided carpal tunnel release.  I think both these things could be concurrently going on and they certainly could have contributed to her initial problem or are certainly aggravating her initial Workers’ Compensation injury.

24. On February 10, 2010, Dr. Eule saw Employee and opined:
She has some ongoing chronic radiculopathy in her upper extremity with a concomitant significant carpal tunnel, which I think is continually aggravating it.

….. The fact is that now she truly has carpal tunnel and it is certainly aggravating her undisputed Workers’ Compensation injury, which is cervical radiculopathy.… I do not know where we can proceed from here other than deem her totally disabled and have her settle her claim and apply for disability.  Short of that, I think maybe if we fixed her carpal tunnel it may decrease her aggravation on her cervical radicular symptoms as double crush phenomenon is certainly well known.

25. On March 24, 2010, orthopedic surgeon Drs. Leadbetter and Williams examined Employee for another EME.
  Drs. Leadbetter and Williams opined Employee has “no clinical evidence whatsoever of a carpal tunnel syndrome on either her left or right upper extremity” and opined Employee was medically stable with regards to “any injury dating back to April 25, 2004…’
  Drs. Leadbetter and Williams gave an 8 percent whole person permanent impairment rating with respect to the work injury.

26. On April 29, 2010, Dr. Eule saw Employee for neck and right arm pain.  Dr. Eule opined Employee would not be able to work in a job with repetitive typing or data entry or use of the computer.
  He stated:
We certainly know that patients suffer from double crush phenomenon when they have both cervical compression at the C5-6 level as well as compression on the median nerve at the wrist, causing pain up and down her arms.  If her EMG clearly shows some ongoing carpal tunnel in that are [sic] at this point and she gets some relief when she wears her wrist splints or does not use her hands to me it seems logical that we should just release her carpal tunnel… I told her today if Workers’ Compensation felt like this was not related to her work injury, which I think is difficult to rule on either way, but certainly is plausible that it was part of her work injury.

27. On July 28, 2010, Dr. Eule saw Employee for neck and arm symptoms.  Dr. Eule opined:
Once again, we have discussed whether or not this is a work related injury and the difficult thing is the timing of all this, but it is very possible with her previous jobs that had a high risk for developing carpal tunnel…At times it was her hand and at times it was her neck, so it certainly could have been from her original work injury. 

28. On June 4, 2010, Employee filed a petition for an SIME pursuant to AS 23.30.095(k) and AS 23.30.110(g).

29. On July 9, 2010, Employer filed its Answer to Employee’s Petition, disputing an SIME is warranted.

PRINCIPLES OF LAW

AS  23.30.005. Alaska Workers’ Compensation Board.

. . . 

(h) The department shall adopt rules for all panels . . . and shall adopt regulations to carry out the provisions of this chapter.  The department may by regulation provide for procedural [or] discovery . . . matters to be heard and decided by . . . a hearing officer. . . .  If a procedural, [or] discovery . . . matter is heard and decided by . . . a hearing officer . . . the action taken is considered the action of the full board on that aspect of the claim.  Process and procedure under this chapter shall be as summary and simple as possible. . . .  

The Alaska Supreme Court encourages liberal discovery under the Alaska Civil Rules with regard to medical evaluation and the discovery process generally.

AS 23.30.095(k). Medical treatments, services, and examinations.

. . .

[image: image2] (k) In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board. The cost of an examination and medical report shall be paid by the employer. The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded. A person may not seek damages from an independent medical examiner caused by the rendering of an opinion or providing testimony under this subsection, except in the event of fraud or gross incompetence.
AS 23.30.110. Procedure on claims. . . .
. . .

[image: image3](g) An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician which the board may require.  The place or places shall be reasonably convenient for the employee.  The physician or physicians as the employee, employer, or carrier may select and pay for may participate in an examination if the employee, employer, or carrier so requests.  Proceedings shall be suspended and no compensation may be payable for a period during which the employee refuses to submit to examination.

Pursuant to AS 23.30.110(g), the board may require Employee to submit to a physical examination.  

AS 23.30.135. Procedure before the board.   (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties.

AS 23.30.155. Payment of compensation. . . .

. . .

[image: image4](h) The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, upon receipt of notice from a person entitled to compensation, or from the employer, that the right to compensation is controverted, or that payments of compensation have been increased, reduced, terminated, changed, or suspended, make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

AS 23.30.155(h) grants the board broad discretion to act on it own motion to order a medical examination without a request from any party.
  Wide discretion also exists to consider any evidence available when deciding whether to order an SIME or other medical examination to assist in investigating and deciding medical issues in contested claims, to best “protect the rights of the parties.”

ANALYSIS

Should an SIME be ordered on the issues of PPI, Employee’s functional capacity and work-relatedness of Employee’s CTS?

Employee contends an SIME is needed because medical disputes exist with respect to Employee’s medical stability and functional capacity, PPI, and whether Employee’s CTS is related to her work injury.  Employer agrees there is a medical dispute with regard to medical stability but contends no dispute exists with respect to the remaining issues.  

The medical record evidences a medical dispute regarding whether Employee is medically stable and an SIME is consequently warranted on this issue.  Because there is a dispute over medically stability, there is a gap in the medical evidence addressing PPI, which bears directly on the parties’ rights.  Employee’s treating physician opined Employee is not medically stable.  Employer’s physician opined Employee is medically stable and provided two PPI ratings, 25 percent on December 19, 2006 and 8 percent on March 24, 2010.  [image: image5.wmf]

In short, the proper PPI rating in this case remains elusive and unclear.

Further, the parties agree an SIME is justified in this case on at least one issue.  Therefore, to provide all parties due process on this issue, to best ascertain the parties’ rights, and to make this process as fair, predictable and summary as possible at a reasonable cost to Employer, an SIME will be ordered on the issue of PPI rating, pursuant to § 110(g) and § 155(h).

The medical record also shows a medical dispute regarding whether Employee’s CTS is work-related.  Drs. Leadbetter and Williams opined Employee has “no clinical evidence whatsoever of a carpal tunnel syndrome on either her left or right upper extremity.”  In contrast, Employee’s treating physician Dr. Eule opined “now [Employee] truly has carpal tunnel and it is certainly aggravating her undisputed Workers’ Compensation injury, which is cervical radiculopathy” and “it certainly could have been from her original work injury.”  Unless Employee’s CTS is treated, such as with carpal tunnel release, Dr. Eule opined the only option would be to “deem her totally disabled.”  Dr. Eule thus opined Employee’s employment event could have caused her CTS and the CTS is aggravating her cervical radiculopathy work injury.  This difference of opinion evidences a medical dispute on this issue.  An SIME will be ordered on the issue of work-relatedness of Employee’s CTS, or whether CTS combined with her cervical complaints make Dr. Eule’s recommended treatment reasonable, pursuant to § 110(g) and § 155(h).

Finally, an SIME will be ordered on the issue of Employee’s functional capacity.  Employee’s treating physician Dr. Eule opined “I do not know where we can proceed from here other than deem her totally disabled and have her settle her claim and apply for disability.  Short of that, I think maybe if we fixed her carpal tunnel it may decrease her aggravation on her cervical radicular symptoms as double crush phenomenon is certainly well known.”  Drs. Leadbetter and Williams opined Employee has “no clinical evidence whatsoever of a carpal tunnel syndrome on either her left or right upper extremity.”  There is a gap in the medical evidence addressing Employee’s functional capacity to participate in her reemployment plan without first treating her CTS.  This gap bears directly on the parties’ rights.  An SIME will be ordered on the issue of Employee’s functional capacity, pursuant to § 110(g) and § 155(h).

The SIME shall include an orthopedic surgeon cervical specialist who is also able to offer an expert opinion on whether Employee’s CTS is work-related.  If the Division is unable to find such a specialist, the SIME shall include two separate SIMEs, a hand specialist and an orthopedist for the cervical conditions.
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A Workers' Compensation Officer will be directed to hold a prehearing conference within 30 days of this decision to set the procedures and any deadlines for this medical evaluation. Jurisdiction is retained over this part of Employee’s claim.

CONCLUSIONS OF LAW

An SIME shall be ordered on the issues of PPI, Employee’s functional capacity and work-relatedness of Employee’s CTS.
ORDER

1) Employee’s Petition for an SIME is granted.

2) A Workers' Compensation Officer is directed to hold a prehearing conference in this case within 30 days of this decision to schedule the ordered medical evaluations, pursuant to 
AS 23.30.110(g) and AS 23.30.155(h).  The parties shall at that prehearing conference provide copies of all relevant medical records and medical depositions in their possession to the officer to send to the physicians. In the officer’s discretion, the parties may at that prehearing submit questions for the physicians, which the officer may send along with questions posed by the officer. 

Dated at Anchorage, Alaska on January 27, 2011.
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RECONSIDERATION
A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.  However, the parties are advised the commission decided in Municipality of Anchorage v. McKitrick, AWCAC Decision No. 136 (June 30, 2010), it has no jurisdiction to hear appeals from interlocutory decisions and appellate review must be made to the Alaska Supreme Court.  The commission may or may not accept a petition for extraordinary review and a timely request for relief from the Court may also be required.
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