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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	KENNETH C. WIDMER, 

                         Employee, 

                         Applicant,

                         v. 

MUNICIPALITY OF ANCHORAGE,

                         Self- Insured  Employer, 

                         Defendant 
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)
	FINAL DECISION AND ORDER

AWCB Case No.  200106858
AWCB Decision No. 11-0014  

Filed with AWCB Anchorage, Alaska

on February 9, 2011


Municipality of Anchorage’s (Employer) petition appealing the finding Kenneth C. Widmer (Employee) is entitled to an eligibility evaluation was heard on December 9, 2010, in Anchorage, Alaska.  Attorney Shelby Nuenke-Davison, Davison & Davison, represented Employer.  Chancy Croft, The Crofts Law Office, represented Employee.  The record closed on December 15, 2010, upon receipt of Employer’s opposition to Employee’s supplemental attorney’s fees affidavit.


ISSUES

Employer contends the Reemployment Benefits Administrator Designee (RBA-designee) abused her discretion in finding Employee entitled to an eligibility evaluation because he did not request an eligibility evaluation within the first 90 days after Employee gave notice of his injury to Employer.  Employer contends the regulation is clear: Unusual and extenuating circumstances exist only if Employer accommodated Employee’s limitations within the first 90 days, Employee continued to work within the first 90 days, a doctor did not predict Employee would be unable to return to his usual work within the first 90 days, or Employee did not know a physician had predicted Employee would be permanently precluded from returning to work at the time injury within the first 90 days.   Employer contends Employee waived his right to request reemployment benefits by continuing to work for Employer, albeit in a modified capacity, and because Employee took regular retirement rather than medical disability retirement.  Employer further contends Employee is not currently entitled to benefits under AS 23.30.041(k) because the RBA’s decision is on appeal and Employee is not participating in the reemployment process (and cannot participate until the appeal is decided).  Employer lastly contends neither a penalty nor attorney’s fees are due because it properly controverted Employee’s entitlement to benefits and timely appealed the finding Employee was entitled to an eligibility evaluation, and contends the requested fees are excessive and duplicative. 

Employee contends Employer is misconstruing the requirements of 8 ACC 45.520(b)(1-4), especially in light of the Alaska Supreme Court decision in Burke v. Houston Nana, L.L.C., 222 P.3d 851 (Alaska 2010).  Employee contends he was unable to return to work following his work injury for several months but when he was able to return to work he did so with accommodations until he underwent a hip replacement in 2007.  Employee contends he was unable to continue working for the fire department even with an accommodation after his hip replacement surgery and, therefore, took retirement, but he did not voluntarily remove himself from the labor market.  Employee contends he took regular retirement because it paid better than medical disability retirement.  Employee further contends he is entitled to AS 23.30.041(k) benefits from July 13, 2010, the day he was found entitled to an eligibility evaluation.  He contends he is entitled to a penalty on the Section .041(k) benefits because Employer did not commence payment of these benefits, even though Employer controverted and appealed the finding.   He also asserts he is entitled to his actual attorney’s fees and costs.

1)  Did the RBA-designee abuse her discretion in finding Employee entitled to an eligibility evaluation?

2)  Is Employee entitled to a penalty on AS 23.30.041(k) benefits?

3)  Is Employee entitled to attorney’s fees and costs?


FINDINGS OF FACT 

Evaluation of the hearing record as a whole establishes the following facts and factual conclusions by a preponderance of the evidence:

1)  On April 18, 2001, Employee fractured his right hip while working for Employer as a firefighter (April 18, 2001, Report of Injury).

2)  Employee was paid Temporary Total Disability (TTD) benefits from May 2, 2001 through November 26, 2001, and from December 10, 2007 through March 2, 2008.  Employee was paid 8% in Permanent Partial Impairment (PPI) benefits on July 16, 2002 (July 16, 2002, and April 2, 2008, Compensation Reports).

3) On May 7, 2001, John T. Duddy, M.D., Employee’s initial treating physician, opined Employee could only toe-touch weight bearing for the next six weeks (May 7, 2001, Duddy chart note).

4) On July 2, 2001, Dr. Duddy advised Employee he must only toe-touch weight bearing for another month and advised he was at risk for avascular necrosis and a subsequent need for a total hip replacement (May 7, 2001, Duddy chart note).

5) July 16, 2001, was 90 days post-injury (experience, observations).

6) On August 1, 2001, Dr. Duddy released Employee to partial weight bearing with crutches (August 1, 2001, Duddy chart note).

7) On September 12, 2001, Dr. Duddy found no evidence of collapse at the site of the fracture and advised Employee to weight bear as tolerated.  Employee should progress from two crutches to one crutch to a cane (September 12, 2001, Duddy chart note).

8) On November 26, 2001, Dr. Duddy released Employee to light duty  but also signed an Employer release stating Employee could return to work with no restrictions (November 26, 2001, Duddy chart note; November 26, 2001, Municipality of Anchorage work release).

9) On January 17, 2002, Employee presented himself to Bret L. Mason, D.O., with complaints of ongoing right hip pain.  Dr. Mason advised Employee to avoid impact sports and do a more aggressive home exercise program (January 17, 2002, Mason chart note).

10) On May 23, 2002, Dr. Mason continued Employee on the home exercise program (May 23, 2002, Mason chart note).

11) On June 28, 2002, Dr. Mason gave Employee an 8% PPI rating (June 28, 2002, Mason chart note).

12) On July 16, 2002, Employee was paid PPI in a lump sum ($14,160.00) (July 16, 2002, Compensation Report).

13) On October 1, 2002, Employee saw Dr. Mason with complaints of problems at work from right hip pain.  Dr. Mason diagnosed posttraumatic degenerative joint disease (DJD) and provided Employee with a cortisone injection (October 1, 2002, Mason chart note).

14) On November 21, 2002, Dr. Mason in a letter stated Employee was not medically stable and would eventually need a total hip replacement (November 21, 2002, Mason letter).

15) On May 13, 2003, Dr. Mason recommended Employee undergo a series of Hyaluronic injections for his right hip pain and noted Employee was too young for a hip replacement (May 13, 2003, Mason chart note).

16) On June 30, 2005, Dr. Mason saw Employee in follow-up for his right hip pain and recommended a repeat of the Hyaluronic injections (June 30, 2005, Mason chart note).

17) On January 11, 2007, Employee saw Dr. Mason for increasing right hip pain.  Dr. Mason noted Employee was starting to lose range of motion (ROM) and referred Employee to Tim Kavanaugh, M.D., for a surgical consultation regarding right hip replacement (January 11, 2007, Mason chart note).

18) On March 2, 2007, Employee saw Ilmar Soot, M.D., for an Employer’s Medical Evaluation (EME).  Dr. Soot agreed Employee was a candidate for hip replacement surgery.  He opined Employee might be able to return to work as a firefighter after hip replacement but recommended against it since the high impact would put pressure on the hip causing the replacement to wear out sooner (March 2, 2007, Soot EME report).

19) On March 6, 2007, Dr. Kavanaugh recommended hip replacement surgery to Employee (March 6, 2007, Kavanaugh chart note).

20) On December 5, 2007, Dr. Kavanaugh performed hip replacement surgery on Employee (December 5, 2007, Kavanaugh operative report).

21) On January 3, 2008, Dr. Kavanaugh stated he did not know when Employee would return to work (January 3, 2008, Employer return to work form).

22) On April 6, 2008, Dr. Kavanaugh released Employee to work with restrictions of no running and no jumping (April 6, 2008, Kavanaugh release to work slip).

23) On June 5, 2008, Dr. Kavanaugh noted Employee was having increasing pain and again released Employee to light duty work with no running, no jumping, no climbing, and no ladders (June 5, 2008, Kavanaugh chart note).

24) On July 26, 2009, on a form supplied by the adjuster, Dr. Kavanaugh noted Employee would have some PPI as a result of the work injury but Dr. Kavanaugh would not do a rating (July 26, 2009, Kavanaugh, NovaPro questionnaire).

25) On August 28, 2009, Timothy R. Borman, D.O., performed an EME on Employee and gave him an 8% PPI rating.  He opined Employee should not return to work as a firefighter without restrictions (August 28, 2009, Borman EME report).

26) Within 90 days of the April 18, 2001injury with Employer, no physician had predicted Employee could not return to work as a firefighter (record).

27)  Employee returned to work as a firefighter on October 7, 2001, and worked until December 6, 2007, when he underwent a total hip replacement (Ex. 1, Employee’s September 27, 2010, deposition).

28)  Employee returned to work for Employer following the hip replacement on March 5, 2008, and worked light duty until he retired on August 29, 2008 (id.). 

29)   Employee did not voluntarily leave the work force, but did so as a result of the 2001 work injury (id.).

30)  Employee took regular retirement instead of medical retirement because the benefits were greater (id.).

31) On February, 21, 2009, the adjuster on Employee’s claim requested employment status information from Employer to verify if Employee was still working light duty (Ex. A, RFP 000584 Employee’s hearing brief).

32) On July 31, 2009, Employee asked the adjuster if he was eligible for retraining and adjuster said “maybe” and considered referring Employee to the RBA (id. at RFP 000583).

33) On August 3, 2009, Dr. Kavanaugh responded to the adjuster’s inquiry and stated Employee would have PPI as a result of the hip replacement but advised he did not perform PPI ratings (id. at RFP 000582-3)

34) Employer referred Employee to Dr. Borman for a PPI rating, which was 8% (id. at RFP 000581).

35) On November 13, 2009, Employee inquired [of whom] as to the status of his PPI rating and retraining and was advised to call the AWCB (id. at RFP 000580).

36) On January 19, 2010, the adjuster explained to Employee he may request an eligibility evaluation (id. at RFP 000579).

35) On March 18, 2010, Employee wrote to the RBA explaining the unusual and extenuating circumstances for his late request for retraining (Employee’s Hearing Brief, Ex. I).

38) On May 13, 2010, Dr. Kavanaugh wrote a letter stating Employee could not return to work as a firefighter (May 13, 2010, Kavanaugh letter).

39) On June 17, 2010, the RBA-designee wrote Employee asking for a letter setting forth the reasons for the delay in requesting an eligibility evaluation (Id. at Ex. K).

40) On June 24, 2010, Employee wrote to the RBA-designee explaining the unusual and extenuating circumstances surrounding his late request for retraining (Employer’s November 2, 2010, Notice of Intent to Rely at HRG EV 00001).

41) On June 24, 2010, Employee wrote another letter addressing the questions raised by the RBA-designee (id. at Ex. L).

42) On July 13, 2010, the RBA-designee found Employee entitled to an evaluation for reemployment benefits (July 13, 2010, RBA-designee letter to Employee).

41) On July 22, 2010, Employer filed a petition appealing RBA-designee’s finding of entitlement to an eligibility evaluation (July 22, 2010, Employer’s Petition).

44)  On August 30, 2010, Employer filed a controversion denying AS 23.30.041(k) benefits because of its appeal of the RBA-designee’s decision finding Employee entitled to an eligibility evaluation (August 30, 2010, Controversion).

45) Employee is unable to return to work as a firefighter due to the April 2001 work injury (experience, judgment, observations and inferences drawn from all the above).

46)  Employee claims $7,910.00 in actual attorney’s fees for 22.6 hours of attorney Chancy Croft’s time at $350.00 per hour, $4,890.00 in actual attorney’s fees for 16.3 hours of attorney Eric Croft’s time at $300.00 per hour, and $4,905.00 in paralegal charges for 32.7 hours of paralegal Patricia Jones’ time at $150.00 per hour (Employee’s December 8, 2010, fee affidavits of Chancy Croft, Eric Croft, and Patricia Jones).

47) Employer objected to $300.00 as an excessive rate for attorney Eric Croft and further objected to the perceived extensive duplication of time among Chancy Croft, Eric Croft and Patricia Jones (Employer’s Objection to Attorney’s Fees).

PRINCIPLES OF LAW

AS 23.30. 001.   Intent of the legislature and construction of chapter.  It is the intent of the legislature that

(1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter....

8 AAC 45.195. Waiver of procedures.  A procedural requirement in this chapter may be waived or modified by order of the board if manifest injustice to a party would result from a strict application of the regulation. However, a waiver may not be employed merely to excuse a party from failing to comply with the requirements of law or to permit a party to disregard the requirements of law.

AS 23.30.041.  Rehabilitation of injured workers.
      

(c)  If an employee suffers a compensable injury that may permanently preclude an employee’s return to the employee's occupation at the time of injury, the employee or employer may request an eligibility evaluation for reemployment benefits. The employee shall request an eligibility evaluation within 90 days after the employee gives the employer notice of injury unless the administrator determines the employee has an unusual and extenuating circumstance that prevents the employee from making a timely request. . . .
. . .

(k) Benefits related to the reemployment plan may not extend past two years from date of plan approval or acceptance, whichever date occurs first, at which time the benefits expire. If an employee reaches medical stability before completion of the plan, temporary total disability benefits shall cease, and permanent impairment benefits shall then be paid at the employee's temporary total disability rate. If the employee's permanent impairment benefits are exhausted before the completion or termination of the reemployment process, the employer shall provide compensation equal to 70 percent of the employee's spendable weekly wages, but not to exceed 105 percent of the average weekly wage, until the completion or termination of the process, except that any compensation paid under this subsection is reduced by wages earned by the employee while participating in the process to the extent that the wages earned, when combined with the compensation paid under this subsection, exceed the employee's temporary total disability rate. If permanent partial disability or permanent partial impairment benefits have been paid in a lump sum before the employee requested or was found eligible for reemployment benefits, payment of benefits under this subsection is suspended until permanent partial disability or permanent partial impairment benefits would have ceased, had those benefits been paid at the employee's temporary total disability rate, notwithstanding the provisions of AS 23.30.155(j).  A permanent impairment benefit remaining unpaid upon the completion or termination of the plan shall be paid to the employee in a single lump sum. An employee may not be considered permanently totally disabled so long as the employee is involved in the rehabilitation process under this chapter. The fees of the rehabilitation specialist or rehabilitation professional shall be paid by the employer and may not be included in determining the cost of the reemployment plan.  (Emphasis added).
8 AAC 45.520.  Determination of Unusual and Extenuating Circumstances.    (a) An employee requesting an eligibility evaluation for reemployment benefits more than 90 days after giving the employer notice of the injury must submit to the administrator

(1) a written request for the evaluation;

(2) a doctor’s prediction that the injury may permanently preclude the employee from returning to the job at the time of injury; and 

(3) a written statement explaining the unusually and extenuating circumstances that prevented the employee from timely requesting the eligibility evaluation.

(b) Within 30 days after receiving the information required under (a) of this section, the administrator will notify the parties, by certified mail, whether the employee had an unusual and extenuating circumstance that prevented the employee from making a timely request for an eligibility evaluation.  An unusual and extenuating circumstance exists only if the administrator determines that within the first 90 days after the employee gave the employer notice of the injury 

(1) a doctor failed to predict that the employee may be permanently precluded from returning to the job at the time of injury;

(2) the employee did not know that a doctor predicted the employee may be permanently precluded from returning to the job at the time of injury;

(3) the employer accommodated the employee’s limitation and continued to employ the employee;

(4) the employee continued to be employed;

(5) the compensability of the injury was controverted and compensability was not resolved; or 

(6) the employee’s injury was so severe that the employee was physically or mentally prevented from making an eligibility evaluation.

The RBA-designee's decision must be upheld absent “an abuse of discretion on the administrator's [designee's] part.” Several definitions of “abuse of discretion” appear in Alaska law although none appear in the Alaska Workers' Compensation Act (Act). The Alaska Supreme Court stated abuse of discretion consists of “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.”  Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985); See also, Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979).   An agency's failure to properly apply the controlling law may also be considered an abuse of discretion.  Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962); Black's Law Dictionary 25 (4th ed. 1968).

The Administrative Procedure Act (APA) provides another definition used by courts in considering appeals from administrative agency decisions. It contains terms similar to those above and expressly includes reference to a “substantial evidence” standard:

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence. . . .   If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record (AS 44.62.570).


On appeal to the Alaska Worker's Compensation Appeals Commission and the courts, decisions reviewing RBA-Designee determinations are subject to reversal under the “abuse of discretion” standard in AS 44.62.570 incorporating the “substantial evidence test.” While applying a substantial evidence standard a “[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  [citation omitted].   If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order ... must be upheld.” Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978).


“Substantial evidence,” is defined as “such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.”  Id.  In respect to appeals, the judiciary may not reweigh evidence before the board, but it also will not abdicate its reviewing function and affirm a Board decision that has only “extremely slight” supporting evidence.  Black v. Universal Services, 627 P.2d 1073 (Alaska 1981).   The same analysis applies to appeals of the RBA-Designee's decision to the board. 

The board's decision on review of an RBA-designee's determination must be made on the entire record, and review on an incomplete record constitutes plain error.  Smith v. CSK Auto, Inc., 204 P.3d 1001, 1012-1012 (Alaska 1009); Fred Meyer, Inc. v. Updike, AWCAC Dec. No. 120, at pages 10-11 (Oct. 29, 2009).    The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board's “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.” Fairbanks North Star Borough v. Rogers & Babler, 141 P.2d 528, 533-534 (Alaska 1987).

The Alaska Supreme Court in Burke v. Houston Nana, L.L.C., 222 P.3d 851 (Alaska 2010), threw out a board policy requiring an employee to request an eligibility evaluation within 90 days of learning he might need retraining when such knowledge was obtained after the initial 90 day period following the date an employee gave notice to the employer of the injury.   In looking at unusual and extenuating circumstances for seeking an eligibility evaluation beyond the 90 days from the date an employee gave an employer notice of injury, the court stated: 

Burke did everything that was required by the new regulations. His request for an eligibility evaluation was submitted more than ninety days after he gave notice of his injury. Accordingly, he submitted a written request for an evaluation, a doctor's prediction that his work-related injury would permanently preclude him from returning to his work as a pipe fitter, and a statement explaining the unusual and extenuating circumstances that prevented him from making a timely request for an eligibility evaluation. No one argues that by January 28, 2002 -- ninety days after Burke signed the notice of injury -- a doctor had predicted that Burke would be unable to return to his job at the time of injury. Indeed, Dr. Taatjes predicted on March 15, 2002, that Burke would ‘be released to working status’ by April 15, 2002. But instead of following its regulations, the board looked back to a prior period to find a rule that barred Burke's request.

The language the court uses here indicates an employee who complies with the regulatory requirement by explaining his unusual and extenuating circumstances should be granted an eligibility evaluation if the RBA accepts the explanation.  The statute and the regulation are explicit that an employee who is seeking an eligibility evaluation more than 90 days after the employee gave notice to the employer of the injury must provide an explanation for the late request.  If the employee provides an explanation of the unusual and extenuating circumstances surrounding the late request, and the RBA accepts the explanation, the statute and the regulation do not require anything more.

AS 23.30.155. Payment of compensation.  (a) Compensation under this chapter shall be paid periodically, promptly, and directly to the person entitled to it, without an award, except where liability to pay compensation is controverted by the employer. To controvert a claim, the employer must file a notice, on a form prescribed by the director, stating

(1) that the right of the employee to compensation is controverted; 

(2) the name of the employee; 

(3) the name of the employer; 

(4) the date of the alleged injury or death; and 

(5) the type of compensation and all grounds upon which the right to compensation is controverted. 

(a) The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death. On this date all compensation then due shall be paid. Subsequent compensation shall be paid in installments, every 14 days, except where the board determines that payment in installments should be made monthly or at some other period.

. . . 

(d) If the employer controverts the right to compensation, the employer shall file with the division and send to the employee a notice of controversion on or before the 21st day after the employer has knowledge of the alleged injury or death. If the employer controverts the right to compensation after payments have begun, the employer shall file with the division and send to the employee a notice of controversion within seven days after an installment of compensation payable without an award is due. When payment of temporary disability benefits is controverted solely on the grounds that another employer or another insurer of the same employer may be responsible for all or a portion of the benefits, the most recent employer or insurer who is party to the claim and who may be liable shall make the payments during the pendency of the dispute. When a final determination of liability is made, any reimbursement required, including interest at the statutory rate, and all costs and attorney fees incurred by the prevailing employer, shall be made within 14 days after the determination.

(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of the installment. This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment. The additional amount shall be paid directly to the recipient to whom the unpaid installment was to be paid.

(f) If compensation payable under the terms of an award is not paid within 14 days after it becomes due, there shall be added to that unpaid compensation an amount equal to 25 percent of the unpaid installment. The additional amount shall be paid at the same time as, but in addition to, the compensation, unless review of the compensation order making the award as provided under AS 23.30.008 and an interlocutory injunction staying payments is allowed by the court. The additional amount shall be paid directly to the recipient to whom the unpaid compensation was to be paid.

. . . 

(p) An employer shall pay interest on compensation that is not paid when due. Interest required under this subsection accrues at the rate specified in 
AS 23.09.070(a) that is in effect on the date the compensation is due.

The Alaska Supreme Court in Harp v. Arco Alaska, Inc., 831 P. 2d 352, 358 (Alaska 1992), held an employer must have specific evidence for a good faith controversion under 
AS 23.30.155(d):  

A controversion notice must be filed in good faith to protect an employer from imposition of a penalty. . . . For a controversion notice to be filed in good faith, the employer must possess sufficient evidence in support of the controversion that, if the claimant does not introduce evidence in opposition to the controversion, the Board would find that the claimant is not entitled to benefits.   
Id. at 358.   

In Municipality of Anchorage v. Monfore, AWCAC Decision No. 081 (June 18, 2008), the Alaska Workers’ Compensation Appeals Commission stated evidence in support of a controversion must be examined in isolation and without determination of credibility, when determining whether the evidence in support of the controversion is substantial evidence sufficient to rebut the presumption of compensability.   In Bailey v. Texas Instruments Inc., 111 P.3d 321, 326 (Alaska 2005),  the Alaska Supreme Court held that the opinion of a medical witness can provide substantial evidence sufficient to allow an employer to prevail at hearing if it were uncontradicted, and such an opinion is substantial evidence  to support a controversion in good faith.  Id. at 326.   

In Mayflower Contract Services, Inc. v. Redgrave, AWCAC Decision No. 141 (December 14, 2010), the Commission stated 

Recently, we outlined the analysis that the board must engage in before making a determination that a controversion is frivolous or unfair within the meaning of AS 23.30.155(o):

First, examining the controversion, and the evidence on which it was based in isolation, without assessing credibility and drawing all reasonable inferences in favor of the controversion, the board must decide if the controversion is a “good faith” controversion. Second, if the board concludes that the controversion is not a good faith controversion, the board must decide if it is a controversion that is frivolous or unfair. If the controversion lacks a plausible legal defense or lacks the evidence to support a fact-based controversion, it is frivolous; if it is the product of dishonesty, fraud, bias, or prejudice, it is unfair. But, to find that a frivolous controversion was issued in bad faith requires a third step — a subjective inquiry into the motives or belief of the controversion author (State, Department of Education v. Ford, AWCAC Decision No. 133, at 37-38 (April 9, 2010)). 

AS 23.30.145. Attorney fees.  

 (a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation. When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded. In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.

In Childs v. Copper Valley Elec. Ass’n,  860 P.2d 1184, 1190  (Alaska 1993), the Alaska Supreme Court held “ attorney's fees in workers' compensation cases should be fully compensatory and reasonable, in order that injured workers have competent counsel available to them.”  Nonetheless, when Employee does not prevail on all issues, attorney’s fees should be based on the issues on which Employee prevailed.  

In Harnish Group, Inc. v. Moore, 160 P.3d 146 (Alaska 2007), the Alaska Supreme Court discussed how and under which statute attorney’s fees may be awarded in workers’ compensation cases.  A controversion (actual or in fact) is required for the board to award fees under AS 23.30.145(a).   “In order for an employer to be liable for attorney’s fees under AS 23.30.145(a), it must take some action in opposition to the employee’s claim after the claim is filed.”  Id. at 152.   Fees may be awarded under AS 23.30.145(b) when an employer “resists” payment of compensation and an attorney is successful in the prosecution of the employee’s claims.  Id.  In this latter scenario, reasonable fees may be awarded.  Id. at 152-153.  

In Lewis-Walunga v. Municipality of Anchorage, AWCAC Decision No. 123 (December 28, 2009), the Commission stated “AS 23.30.145(a) establishes a minimum fee, but not a maximum fee.  A fee award under AS 2.330.145(a), if in excess of the statutory minimum fee, requires the board to consider the “nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.”  Id.

When an employer controverts a benefit and the employee has to file a claim to recover benefits, subsequent payments, though voluntary, are equivalent to a Board award, because the efforts of the employee’s counsel were instrumental to inducing it.  Childs v. Copper Valley Electric Ass’n, 860 P.2d 1184 (Alaska 1993).  See also State, Dep’t of Highways v. Brown, 600 P.2d 9, 12 (Alaska 1979) (holding where the employer apparently thought resisting the claim any further would lead to a Board decision in the employee’s favor, a voluntary payment of benefits constitutes an “award”).

The board regularly considers the experience of an employee’s attorney in awarding fees.  For example, in Silva v. State of Alaska, AWCB Decision No. 10-0003(January 9, 2010), Joseph Kalamarides, an experienced workers’ compensation attorney was awarded $350.00 per hour.   In Linke v. Wasser & Winters Co., Inc., AWCB Decision No.  09-0202 (December 23, 2009), Michael J. Patterson, another experienced workers’ compensation attorney, was awarded $340.00 per hour.   In Mullen v. Municipality of Anchorage, AWCB Decision No. 10-0171 (October 14, 2010), Eric Croft, an inexperienced workers’ compensation attorney was awarded $225.00 per hour, and his experienced paralegal was awarded $150.00 per hour.   In Holben v. Chugach Support Services, AWCB Decision No. 09-0147 (September 8, 2009), Attorney Chancy Croft spent 20.1 hours on an appeal of a RBA decision and his paralegal Patti Jones spent 18.95 hours. 

ANALYSIS

1) Did the RBA-designee abuse her discretion in finding Employee entitled to an eligibility evaluation?

The law in 2001 required an employee who may be unable to return to his job at the time of injury to request an eligibility evaluation within 90 of giving an employer notice of the  injury.  If the employee did not timely request an eligibility evaluation, the employee was required to explain the unusual and extenuating circumstances for the delayed request.  The board adopted a regulation defining “unusual and extenuating circumstances”  to include a doctor’s failure to predict the employee may be permanently precluded from returning to the job at the time of injury, the employee continued to be employed, and the employer accommodated the employee’s limitations and continued to employ the employee.   In this case, Employer  contends the regulation at 8 AAC 45.520 must be narrowly and strictly construed and asserts Employee must, therefore, demonstrate the enumerated unusual and extenuating circumstances occurred within the initial 90 days after Employee gave Employer notice of injury.  

Under the statute Employee should have requested retraining by July 2001 following his injury on April 18, 2001, unless there are unusual and extenuating circumstances which precluded a request within that time.      Within the first 90 days after his injury, Employee was not medically stable and was unable to return to work.  He received TTD benefits until he reached medical stability when he returned to work for Employer on November 16, 2001, as a firefighter.  He continued working as a firefighter from 2001 to 2007 when he underwent hip replacement surgery.  Since Employee continued to be employed in his job at the time of injury, Employee had “unusual and extenuating circumstances” per the regulation for not requesting an eligibility evaluation in July 2001.  In July 2001, Employee did not know he might need retraining.  He  was not medically stable, he was being paid TTD, and no doctor had predicted he would not be able to return to work as a firefighter.  

 In 2007, Employee underwent hip replacement surgery as a result of the original work injury.   He returned to light duty work in 2008, but when he realized he could no longer perform his work even with accommodations, he decided to take retirement.   Since Employee continued working and Employer was providing work for Employee within his limitations, he continued to have “unusual and extenuating circumstances” for not seeking retraining benefits earlier.   

The first inkling Employee might not be able to continue working as a firefight came from Dr. Soot, the EME physician, who in his March 2, 2007, report suggested Employee might not be able to return to work as a firefighter after his hip replacement surgery.  Up to this time no doctor even raised the possibility Employee could not work as a firefighter.  But even the EME did not explicitly state Employee could not work as a firefighter; he only suggested it might not be a good idea.      

Moreover, prior to August 28, 2009,  no treating physician had stated Employee could not return to work as a firefighter.  On August 28, 2009, Employee’s treating doctor recommended Employee not return to work as a firefighter.   Dr. Kavanaugh, Employee’s treating physician, wrote a letter on May 13, 2010, for Employee expressly stating Employee could not return to work as a firefighter.  However, in the meantime, on July 13, 2009, Employee began inquiring about retraining when he asked the adjuster if he was eligible for retraining.  The adjuster considered referring Employee to the RBA but apparently did not do so.   At this point, Employee had “unusual and extenuating circumstances” both because no physician predicted within 90 days of Employee giving Employer notice of the injury Employee would be permanently precluded from returning to work in his job at the time of injury and because Employee actually returned to work in his job at the time of injury.  

Moreover, the Alaska Supreme Court in Burke threw out a discovery rule to start 90 day time limitations on an employee’s request for retraining benefits if the employee was able to demonstrate “unusual and extenuating circumstances.”  Here, Employee requested an eligibility evaluation when he realized he could not continue working as a firefighter as a result of his 2001 work injury.  The RBA-designee did not abuse her discretion in referring Employee for an eligibility evaluation.  

Furthermore, Employer’s contention Employee voluntarily removed himself from the labor market by taking regular retirement rather than medical retirement is without merit.   Employee convincingly argues he took the retirement which paid the most when he realized he could not return to work as a firefighter.    Any rational person would have made the same decision.  Nonetheless, Employee could not return to work as a firefighter and there is no other evidence to support Employer’s contention Employee was voluntarily removing  himself permanently from the labor market. 

2) Is Employee entitled to a penalty for unpaid AS 23.30.041(k) benefits?

Employee asserts a penalty is due under AS 23.30.155(e) because Employer did not begin paying Employee benefits under AS 23.30.041(k) when the RBA-designee determined Employee was entitled to an eligibility evaluation.  Employee contends he was actively involved in the reemployment process from July 13, 2010, the date on which he was found eligible, and, therefore, Employer should have commenced payment of benefits.   Although Employer timely appealed the RBA-designee’s determination and then controverted AS 23.30.041(k) benefits, Employee asserts he is still owed a penalty on all unpaid .041(k) benefits.  

Employee was paid PPI in a lump sum on July 15, 2002.  If an employee was paid PPI in a lump sum prior to a finding of eligibility,  under AS 23.30.041(k),  benefits otherwise due under this subsection  are “suspended until permanent partial disability benefits would have ceased had those benefits been paid at the employee’s temporary total disability rate, notwithstanding the provisions of AS 23.30.155(j).”  Employee received $14,160.00 in PPI benefits in a lump sum.  If those benefits were paid out at Employee’s TTD rate of $786.00 per week, it would take a little over 18 weeks before benefits under AS 23.30.041(k) would be due.   Employee was found eligible for an evaluation on July 13, 2010.   Eighteen (18) weeks later would be November 16, 2010.   By the time AS 23.30.041(k) would have been due to start (i.e., November 16, 2010), Employer had filed its appeal and had controverted Employee’s entitlement to these benefits.  Therefore, no penalty is due.  Employee is entitled to interest at the statutory rate, on AS 23.30.041(k) benefits due after November 16, 2010, until those benefits are paid.

3) Is Employee entitled to attorney’s fees and, if so, how much?

Employee seeks actual attorney’s fees under AS 23.30.145(a) for the successful defense of the RBA-designee’s determination he is eligible for an eligibility evaluation.  Employee claims $7,910.00 in actual attorney’s fees for 22.6 hours of attorney Chancy Croft’s time at $350.00 per hour, $4,890.00 in actual attorney’s fees for 16.3 hours of attorney Eric Croft’s time at $300.00 per hour, and $4,905.00 in paralegal charges for 32.7 hours of paralegal Patricia Jones’ time at $150.00 per hour.  Employer objects to Eric Croft’s rate of $300.00 and  to what Employer contends are excessive or duplicate  efforts or “training time” for an attorney new to workers’ compensation law.  

In October 2010, in Mullen v. Municipality of Anchorage, AWCB Decision No. 10-0171 (October 14, 2010), Eric Croft, was found to be an inexperienced workers’ compensation attorney and was awarded $225.00 per hour. The hearing in this matter occurred in December 2010, just two months later.  Although Mr. Eric Croft is now somewhat more experienced, his experience level does not yet justify $300.00 per hour.   A rate of $250.00 per hour is more in keeping with his current level of expertise as a workers’ compensation attorney.  

In Holben v. Chugach Support Services, AWCB Decision No. 09-0147 (September 8, 2009), Chancy Croft spent just 20.1 hours on an appeal of a RBA decision and his paralegal Patricia Jones spent 18.95 hours.  In this case the two attorneys together spent 38.9 hours (almost double the time in Holben) and Ms. Jones nearly doubled her time.  These two matters were similar as both involved consideration of the meaning of “unusual and extenuating circumstances.”    Therefore, the time duplication question is problematic.   Chancy Croft’s affidavit asserts he spent 5.7 hours editing and revising the hearing brief, while Eric Croft states in his affidavit he spent 11.5 hours drafting and editing the hearing brief.  The two attorneys thus spent 17.2 hours on the 13 page brief.  This is one area where there was possible duplication of effort due, in part it must be surmised, to Eric Croft’s inexperience.  The time for Eric Croft will be reduced by 4 hours for the briefing time.  

Employer also objected to time billed by both Chancy Croft and Eric Croft for time spent on “coordination of benefits, conf. regarding FF retirement and Sec. 224” including research on October 8, 2010.  As Employer correctly noted Employee’s benefits were not in dispute in this appeal and therefore, the time for both attorneys will be disallowed at this time.   Chancy Croft billed 2.1 hours and Eric Croft billed 1.2 hours.  Eric Croft’s time thus will be reduced by 4 plus 1.2 hours for a total reduction of 5.2 hours.  His total time allowed will be 11.1 hours at $250.00 for a total of $2,775.00.  Chancy Croft’s time will be reduced by 2.1 hours for a total allowed time of 20.5 hours at $350.00 per hour for a total of $7,175.00.  

The fee affidavits do not adequately justify in detail why the bill for the paralegal time is so much greater in this matter than in the Holben case, and this extra time is disquieting.  However,  only a few specific discrepancies will be deducted.   Ms. Jones billed 1 hour on both November 18 and 19, 2010, for preparing and finalizing the witness list – only 1 hour will be allowed.     Employer contends a number of Ms. Jones’s hours were spent on clerical activities and cites to these specific entries2Cunninghham:

10-13-10      Review and calendar PH for 11-02-2010 at 3pm w/Demander   0.10

11-15-10      Review hearing notice and conf w/E/Croft re: deadlines            0.10

These times will be disallowed.  Ms. Jones’ affidavit listed a total time of 32.7 hours.  From this will be deducted 1.2 for an allowed time of 31.5 at $150.00 per hour for a total of $4,725.00.

Thus, the total in attorney’s fees for both attorneys is $9,950.00.  An additional $4,725.00 is authorized for paralegal costs.  

CONCLUSIONS OF LAW

1)  The RBA-designee did not abuse her discretion in finding Employee entitled to an eligibility evaluation.

2)   Employee is not entitled to a penalty on unpaid AS 23.30.041(k) benefits.

3)   Employee is entitled to attorney’s fees and costs in accordance with this decision.


ORDER

1)  Employer’s petition appealing the RBA-designee’s decision finding Employee entitled to an eligibility evaluation for reemployment benefits is denied. 

2)  Employer is ordered to pay Employee AS 23.30.041(k) benefits with interest at the statutory rate from November 16, 2010.

3) Employee’s request for a penalty under AS 23.30.155(e) is denied.

4)  Employee is awarded $9,950.00 in attorney’s fees and $4,725.00 in paralegal costs.

Dated at Anchorage, Alaska on February 9, 2011.
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APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of KENNETH C. WIDMER employee /applicant  v. MUNICIPALITY OF ANCHORAGE, Self-Insured employer/ defendant; Case No. 200106858; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on February 9, 2011.






Sertram Harris, Clerk
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� As this statute existed in 2001-2002 at the time of Employee’s injury.
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