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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	PAUL S. SNOW, 

                     Employee, 

                                   Applicant,

                                                   v. 

TYLER RENTAL, INC.,

                    Employer,

                                 and 

MAJESTIC INSURANCE CO.,

                    Insurer,

                                 Defendants.
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	INTERLOCUTORY 

DECISION AND ORDER

AWCB Case No.  200503821
AWCB Decision No.  11-0015

Filed with AWCB Juneau, Alaska

on February 16, 2011


Tyler Rental, Inc.’s (Employer) petition for a determination of dismissal of claims, pursuant to AS 23.30.110(c), was heard on December 7, 2010, and January 18, 2011, in Juneau, Alaska.  Paul Snow (Employee) appeared telephonically and testified.  Attorney Michael Patterson appeared telephonically and represented Paul Snow.  Attorneys Randall Weddle and Jeffrey Waller appeared telephonically and represented Employer.  Employee’s former attorney Tom Batchelor testified at the January 18, 2011 hearing.  The record closed at the hearing’s conclusion on January 18, 2011.


ISSUE

Employer contends Employee failed to request a hearing on his claims by filing an Affidavit of Readiness for Hearing (ARH) within two years of Employer’s October 5, 2007 controversion.  Employer contends because Employee failed to request a hearing or request additional time to prepare for hearing within two years of the controversion, Employee’s claims for temporary total disability benefits (TTD), temporary partial disability benefits (TPD), permanent partial impairment benefits (PPI), penalty, interest, attorney’s fees and costs are denied by operation of law, pursuant to AS 23.30.110(c).  (Employer’s Memorandum in Support of Petition to Dismiss, March 15, 2010; Employer’s Brief, November 29, 2010.)  Employer contends because Employee failed to file either a request for hearing or for additional time to prepare for hearing, the board lacks discretion to extend subsection .110(c)’s deadline.

Employee contends he filed a timely ARH.  Employee contends his claims for TTD, TPD, PPI, penalty, interest, attorney’s fees and costs are not time barred because subsection .110(c)’s limitations period was tolled while the parties engaged in the second independent medical evaluation (SIME) process.  (Employee’s Answer to Petition to Dismiss, September 13, 2010; Employee’s Supplemental Answer to Petition to Dismiss, November 30, 2010.)  He contends because the parties agreed to an SIME, the board controls the SIME process and the process took approximately eight months to complete, the ARH filing deadline must be extended by at least eight months.  Employee also contends he was not required to file an ARH because the board controls the SIME process and consequently the case’s progress.

Shall Employee’s claims for TTD, TPD, PPI, penalty, interest, attorney’s fees and costs be dismissed, pursuant to AS 23.30.110(c)?


FINDINGS OF FACT

A preponderance of the evidence establishes the following facts:

1) On March 16, 2005, Employee reported an injury occurred on March 10, 2005, when he was a passenger injured in a motor vehicle accident while working for Employer as a mechanic and shop coordinator.  (Report of Occupational Injury or Illness (ROI), filed March 16, 2005; SIME Report, Dr. Wayne Scott Inman, M.D., dated July 7, 2009; SIME Report, Dr. Bruce McCormack, M.D., June 26, 2009.)

2) Employer initially accepted the injury and paid compensation benefits to Employee through December 16, 2006 (Compensation Report, July 17, 2009).

3) On December 16, 2006, Employer ceased paying benefits based upon a December 16, 2006 employer medical evaluation (EME) report from Dr. J. Greg Zoltani. D.O., and Dr. Brian D. Tallerico, D.O., opining Employee was capable of continuous gainful work activities without specific restriction (EIME Report, Dr. Zoltani and Dr. Tallerico, at 9, December 6, 2006).

4) On January 8, 2007, Employer paid a lump sum PPI benefit to Employee (Compensation Report, July 17, 2009).

5) On August 13, 2007, attorney Tom Batchelor entered an appearance as Employee’s counsel (Entry of Appearance, August 9, 2007).

6) On September 7, 2007, Employee filed a workers’ compensation claim (WCC) for continuing TTD, TPD, PPI,
 medical costs, transportation costs, reemployment eligibility review, penalty, interest, unfair or frivolous controvert and attorney’s fees and costs (WCC, September 7, 2007).  Employee reported injuries to his right shoulder, back, neck and elbow (id.).

7) On October 5, 2007, Employer controverted Employee’s claims on a Board-prescribed controversion notice.  Employer controverted Employee’s claims for TTD after July 15, 2007, TPD after December 16, 2007, PPI benefits greater than 7.2% whole person impairment, certain medical and transportation costs, penalty, interest, and attorney’s fees and costs (Controversion, October 3, 2007).  Employer filed additional controversions on October 10, 2007, January 12, 2007, November 23, 2009, November 27, 2009, February 23, 2010, and September 2, 2010 (Controversion, filed October 10, 2007; January 12, 2007; November 23, 2009; November 27, 2009; February 23, 2010; and September 2, 2010).

8) The back side of the October 5, 2007 controversion notice includes the following language:

TO EMPLOYEE (OR OTHER CLAIMANTS IN CASE OF DEATH):  READ CAREFULLY

This notice means the insurer/employer has denied payment of the benefits listed on the front of this form for the reasons given.  If you disagree with the denial, you must file a timely written claim (see time limits below).  The Alaska Workers’ Compensation (AWC) Board provides the ‘Application for Adjustment of Claim’ form for this purpose.  You must also request a timely hearing before the AWC Board (see time limits below).  The AWC Board provides the ‘Affidavit of Readiness For Hearing’ form for this purpose.  Get forms from the nearest AWC Board Office listed below.




TIME LIMITS

. . .

2.
When must you request a hearing?

Within two years after the date the insurer/employer filed this controversion notice, you must request a hearing before the AWC Board.  You will lose your right to the benefits denied on the front of this form if you do not request a hearing within the two years.  Before requesting a hearing, you should file a written claim (Controversion, October 5, 2007, at 2 (emphasis in original)).

9) Employer mailed the original October 5, 2007 controversion to Employee and served a copy on Employee’s counsel on October 3, 2007.  Employer filed a copy with the board October 5, 2007 (id. at 1).  Employer stipulated at hearing the effective date of the controversion is October 5, 2007, the day it was filed with the board.  (Waller Hearing Representations, December 7, 2010).

10) Employee received the October 5, 2007 controversion sometime during the period he was represented by attorney Tom Batchelor (Snow Hearing Testimony, December 7, 2010).

11) On December 9, 2008, Employee sent a Board SIME form to Employer and requested Employer stipulate to an SIME (Letter from Betty Johnson to Randall Weddle, December 9, 2008).

12) On February 2, 2009, a prehearing conference was held to discuss Employee’s SIME request (Prehearing Conference Summary at 2, February 2, 2009).  The parties stipulated to the existence of a medical dispute over causation and treatment and stipulated to an SIME in the medical specialties of orthopedics and neurology (id. at 2-3; SIME form, February 2, 2009).  Employer agreed to fax the signed SIME form to the board after the prehearing conference (Prehearing Conference Summary at 2, February 2, 2009).  The parties agreed Employee would compose questions for inclusion in the board’s letter to the SIME physician and forward them to Employer for review (id.).

13) On February 2, 2009, Employer faxed the signed SIME form to the board (Letter from Randall Weddle to Lynda Gillespie, February 2, 2009); SIME form, February 2, 2009).  The form was incorporated into the board designee’s prehearing conference summary (Prehearing Conference Summary at 3, February 2, 2009).  

14) The February 2, 2009 prehearing conference summary set SIME deadlines.  Employee was required to provide copies of medical records in his possession to Employer by February 20, 2009.  Employer was required to review these records and, by February 27, 2009, either supplement the records or file an affidavit of completeness of the medical records.  The prehearing conference summary also set February 20, 2009, as the deadline for stipulating to questions for possible inclusion in the board’s letter to the SIME physician (id).

15) On February 20, 2009, Employee served Employer with copies of his medical records, which Employer received on February 26, 2009 (Letter from Tom Batchelor to Randall Weddle, February 20, 2009; see also Email from Randall Weddle to Lynda Gillespie and Tom Batchelor, February 26, 2009).  Employer requested additional time to review the records (id.).  Employee did not forward Employer any proposed SIME questions by February 20, 2009 (Email from Randall Weddle to Lynda Gillespie and Tom Batchelor, dated February 26, 2009).

16) As of March 13, 2009, the board had not received either the medical records or stipulated SIME questions and consequently contacted the parties, inquiring as to the status of their submissions (Email from Lynda Gillespie to Tom Batchelor and Randall Weddle, March 13, 2009).

17) On March 16, 2009, the board received Employee’s medical records from Employer (record).

18) On April 22, 2009, a prehearing conference was held to discuss submission of stipulated SIME questions and the parties agreed to a new due date of April 30, 2009.  The board designee informed the parties if the designee did not receive the parties’ stipulated questions by May 1, 2009, the designee would use questions she deemed appropriate (Prehearing Conference Summary, April 22, 2009).

19) On April 23, 2009, the parties submitted their stipulated questions to the board (Email from Tom Batchelor to Lynda Gillespie and Randall Weddle, April 23, 2009).

20) On May 1, 2009, the board notified Employee it had scheduled an SIME appointment on June 26, 2009, with orthopedic surgeon Dr. Wayne Scott Inman, M.D., and on June 27, 2009, with neurosurgeon Dr. Bruce McCormack, M.D. (Letter from Lynda Gillespie to Paul Snow, May 1, 2009; Letter from Lynda Gillespie to Drs. Inman and McCormack, May 1, 2009).

21) Employee attended the SIME appointments on June 26, 2009, and June 27, 2009 (SIME Report, Dr. Inman, July 7, 2009; SIME Report, Dr. McCormack, June 26, 2009).

22) The board received the SIME report from Dr. Inman on July 14, 2009, and from Dr. McCormack on August 11, 2009 (SIME Report, Dr. Inman, July 7, 2009, and filed July 14, 2009; SIME Report, Dr. McCormack, June 26, 2009, and filed August 11, 2009).  Dr. Inman diagnosed right shoulder dislocation associated with glenoid rim fracture, minor rotator cuff tear, dislocated biceps tendon, post injury and postoperative adhesive capsulitis (right shoulder), cervical pain syndrome with evidence of degenerative disk disease and spinal stenosis, and lumbar pain syndrome (SIME Report at 10, Dr. Inman, July 7, 2009.)  He opined Employee’s March 10, 2005 work injury was the cause of these conditions (id.).  Dr. McCormack diagnosed right shoulder fractures, aggravation of acromio-clavicular arthritis, rotator cuff and tendon injuries, cervical disc disease with spinal stenosis, symptomatic thoracic kyphosis, and carpal tunnel syndrome. (SIME Report at 35-36, Dr. McCormack, June 26, 2009).  He opined the work injury caused the right shoulder condition and aggravated the cervical and thoracic conditions (id. at 36).

23) On July 13, 2009, Employee received Dr. Inman’s report and on August 11, 2009, he received Dr. McCormack’s report (Patterson Hearing Representations, January 18, 2011).

24) Beginning August 2009, Employee had difficulty contacting Mr. Batchelor (Snow Hearing Testimony, December 7, 2010).  Employee’s difficulties communicating with Mr. Batchelor was because of Mr. Batchelor’s health issues (id.; Batchelor Hearing Testimony, January 18, 2011).  In 2008, Mr. Batchelor had an aortic dissection, a potentially life-threatening condition in which there is bleeding into and along the wall of the aorta, the major artery carrying blood out of the heart.  Consequently, Mr. Batchelor was regularly commuting back and forth to Saint Louis Cardiology in Wisconsin where he was consulting with cardiologists, internists, and a cardiovascular surgeon (Batchelor Hearing Testimony, January 18, 2011).

25) On October 26, 2009, November 6, 2009, January 4, 2010, January 11, 2010, February 1, 2010, March 18, 2010, March 26, 2010, March 30, 2010, and April 6, 2010, Employee personally and not through counsel contacted the board regarding his case.  (Workers’ Compensation Division Computer Database).  Employee contacted the board because of his difficulties in communicating with Mr. Batchelor.  (Snow Hearing Testimony, December 7, 2010.)  The board’s response to Employee was to contact his attorney if Employee had questions about his case (id.).

26) Employee asked the board if there was anything he could do to move his case forward.  The board’s response to Employee was he should schedule a prehearing conference (id.).

27) On November 23, and 27, 2009, Employer controverted Employee’s claims. These controversions do not assert AS 23.30.110(c) as a ground for controverting Employee’s claims (Controversion, November 23, 2009; Controversion, November 27, 2009).

28) On December 1, 2009, another prehearing conference was held to discuss case status, including a claim filed by Dr. Thomas Gundelfinger, D.C., for unpaid medical bills (Prehearing Conference Summary, December 1, 2009).  The parties did not discuss scheduling a hearing or filing an affidavit of readiness for hearing.  Employer did not assert subsection .110(c) as a defense to Employee’s claims at the December 1, 2009 prehearing conference (id.).

29) On February 1, 2010, Employee contacted the board and asked it to schedule a prehearing conference, which was set for February 23, 2010.  (Record; Snow Hearing Testimony, December 7, 2010).

30) On February 23, 2010, a prehearing conference was held and the board designee discussed how the SIME process tolls subsection .110(c)’s time limitation (Prehearing Conference Summary, February 23, 2010).  The February 23, 2010 prehearing conference summary states:

HO discussed one way that the running of the Section .110(c) time clock has been ruled suspended, during the Second Independent Medical Exam (SIME) process.  The HO provided an estimate of the extent of the suspension by the SIME process in this case, suggesting that the 2-year deadline for the filing of an ARH may be close to expiration, depending upon the facts as to the suspension.  HO noted that the EE has made a claim for medical benefits, and that if his claim is time-barred, Dr. Gundelfinger’s claim may be barred as well.  The HO stated that he could not give legal advice to any party, and urged Dr. Gundelfinger to seek legal advice on this aspect of the case.

(Id. at 3.)  Employee’s counsel stated Employee planned to file an ARH soon.  (Id. at 4.)

31) At the February 23, 2010 prehearing conference, Employee stated he “has never been advised of any 2-year time clock” (id.).

32) None of the parties have filed an objection to the February 23, 2010 prehearing conference summary or to any other prehearing conference summary in this case.  (Record).

33) None of the summaries for the six prehearing conferences held in this case advise Employee he must request a hearing within two years of a post-claim controversion or risk dismissal of his claims (Prehearing Conference Summaries: February 2, 2009, April 22, 2009, December 1, 1999, February 23, 2010, March 16, 2010 and October 19, 2010).

34) Employer filed a controversion on February 23, 2010, which does not assert 
subsection .110(c) as a basis for controverting Employee’s claims (Controversion, filed February 23, 2010).

35) On February 25, 2010, Employee filed an ARH on Employee’s WCC (ARH, February 25, 2010).  Employee did not file an ARH on his WCC until February 25, 2010, because the parties were still in settlement discussions and an ARH was not yet due by Mr. Batchelor’s calculations (Batchelor Hearing Testimony, January 18, 2011.)  Employee relied upon board decisional law, holding the SIME process tolls the AS 23.30.110(c) time clock (id.).

36) On March 8, 2010, Employer filed an opposition to Employee’s ARH, contending for the first time Employee’s claim was time-barred pursuant to subsection .110(c) (Affidavit of Opposition, March 8, 2010; Waller Hearing Representations, December 7, 2010).  Employer further opposed scheduling a hearing because discovery was incomplete (Affidavit of Opposition at 2).

37) Employer did not raise the subsection .110(c) time bar as a defense prior to March 8, 2010, because the parties were engaged in settlement negotiations (Weddle Hearing Representations, December 7, 2010).  Employer raised this defense only once settlement negotiations ended (id.).

38) On March 16, 2010, the parties agreed to defer scheduling a hearing to allow time for additional discovery (Prehearing Conference Summary, March 16, 2010).

39) On March 17, 2010, Employer petitioned for dismissal of Employee’s claims by operation of law under subsection .110(c) (Petition, March 15, 2010).

40) On August 23, 2010, attorney Michael Patterson entered an appearance as Employee’s new counsel (Entry of Appearance, August 20, 2010).

41) On August 23, 2010, Employee amended his WCC to add a claim for pre-authorization of treatment by neurosurgeon Louis L. Kralick, M.D. and psychiatrist David B. Robinson, M.D. (WCC, August 23, 2010).

42) On September 2, 2010, Employer filed a controversion, asserting AS 23.30.110(c) as a basis for controversion of Employee’s claims (Controversion, September 2, 2010).

43) On September 14, 2010, Employer filed its Affidavit of Readiness for Hearing on its March 17, 2010 petition (ARH, September 14, 2010).

44) On December 7, 2010, a hearing was held on Employer’s petition for dismissal of claims.  The hearing was continued to January 18, 2011, to take additional witness testimony (Record).

45) On January 18, 2011, additional witness testimony was taken and the record closed at the hearing’s conclusion.  (Record).

46) Although Mr. Batchelor’s health issues and health care travel made participation in Board proceedings difficult, he was able to and did participate in Board proceedings during the time period at issue in this case.  Specifically, he was able to and did participate in Board proceedings from August 2009 through March 2010 (Prehearing Conference Summaries, December 1, 2009, February 23, 2010, March 16, 2010; ARH, February 25, 2010; experience, judgment, observations, and inferences drawn from all of the above).

47) Employee acted in good faith in pursuing his claim, which has been proceeding at an orderly pace (Prehearing Conference Summaries, February 2, 2009, April 22, 2009, December 1, 1999, February 23, 2010, March 16, 2010, and October 19, 2010; experience, judgment, observations, and inferences drawn from all of the above).

48) Employer has not suffered any prejudice by Employee’s February 25, 2010 filing of his ARH (experience, judgment, observations, and inferences drawn from all of the above).  Employer was still not ready for hearing by February 25, 2010, for reasons including Employer had not yet taken Employee’s deposition and discovery was not complete (Affidavit of Opposition at 2, March 8, 2010).  Employer did not identify any evidence or witness testimony it was unable to obtain after October 5, 2007.  (Record).  Employer failed to articulate any prejudice resulting from Employee’s filing of his ARH after October 5, 2007, other than having to litigate claims Employer contends were denied by operation of law (Waller Hearing Representations, December 7, 2010; Weddle Hearing Representations, December 7, 2010).

49) There are 191 calendar days from February 2, 2009 up to and including August 11, 2009 (observations).

PRINCIPLES OF LAW

AS 23.30.001. Intent of the legislature and construction of chapter.  It is the intent of the legislature that

(1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

(2) workers’ compensation cases shall be decided on their merits except where otherwise provided by statute;

. . .

(4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).

AS 23.30.095.  Medical treatments, services, and examinations.
. . .

(k) In the event of a medical dispute regarding determinations of causation . . . or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.

The purpose of an SIME is to have an independent expert provide an opinion to the board about a contested issue.  Seybert v. Cominco Alaska Exploration, 182 P.3d 1079, 1097 (Alaska 2008).

AS 23.30.110.  Procedure on claims.
. . .

(c) Before a hearing is scheduled, the party seeking a hearing shall file a request for a hearing together with an affidavit stating that the party has completed necessary discovery, obtained necessary evidence, and is prepared for the hearing. An opposing party shall have 10 days after the hearing request is filed to file a response. If a party opposes the hearing request, the board or a board designee shall within 30 days of the filing of the opposition conduct a pre-hearing conference and set a hearing date. . . .  If the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied.

AS 23.30.110(c) requires an employee, once a claim has been filed and controverted by the employer, to prosecute the employee’s claim in a timely manner.  Jonathan v. Doyon Drilling, Inc., 890 P.2d 1121, 1124 (Alaska 1995).  AS 23.30.110(c) provides if an employee does not request a hearing within two years of an employer’s filing of a notice controverting an employee’s claim, the employee’s claim is denied.  AS 23.30.110(c) is a procedural statute that “sets up the legal machinery through which a right is processed” and “directs the claimant to take certain action following controversion.”  Kim v. Alyeska Seafoods, Inc., 197 P.3d 193, 196 (Alaska 2008).  Generally, failure to request a hearing within this time limitation requires a claim be dismissed.  Bailey v. Texas Instruments, Inc., 111 P.3d 321 (Alaska 2005).  AS 23.30.110(c) is similar to a statute of limitations in that such defenses are “generally disfavored,” and neither “the law [n]or the facts should be strained in aid of it.”  Tipton v. ARCO Alaska, Inc., 922 P.2d 910, 912-13 (Alaska 1996); Kim, 197 P.3d at 198.  However, AS 23.30.110(c) differs from a statute of limitations because it is affirmative, not prohibitive.  See Kim, 197 P.3d at 197 & n. 15.  Because a claimant faces the serious consequences of denial of workers’ compensation benefits for failure to timely file an ARH, subsection .110(c) is directory and not mandatory.  Kim, 197 P.3d at 197.  Consequently, because subsection .110(c) is directory rather than mandatory, substantial compliance is sufficient to toll the time bar, and the board has discretion to extend the deadline for good cause, absent significant prejudice to the other party.  Kim, 197 P.3d at 196. 

For example, the Alaska Supreme Court recognized the board has power to excuse failure to file a timely request for hearing when the evidence supports application of a recognized form of equitable relief.  See, e.g., Kim, 197 P.3d at 194, 197; Tonoian v. Pinkerton Sec., AWCAC Decision No. 029 at 11 (January 30, 2007).  In Omar v. Unisea, Inc., AWCAC Decision No. 053 at 7-8 (August 27, 2007), the Alaska Workers’ Compensation Appeals Commission (Commission) remanded the case to the board to consider whether, among other things, the “circumstances as a whole constitute compliance with the requirements of AS 23.30.110(c) sufficient to excuse any failures . . . to comply with the statute.”  In Tonoian v. Pinkerton Sec., AWCAC Decision No. 029 at 11 (January 30, 2007), the Commission held a claimant may be legally excused from a statutory deadline for reasons such as “lack of mental capacity or incompetence; lack of notice of the time-bar to a pro se litigant, and equitable estoppel against a governmental agency by [a] pro se litigant.”  As illustrated in these cases, the Commission and the board exercise discretion and do not always strictly apply subsection .110(c)’s statutory requirements, an approach consistent with the notion that a “statute of limitations” defense is disfavored.  Kim, 197 P.3d at 197-98.

One circumstance in which the board has consistently tolled the running of subsection .110(c)’s time clock is where the parties are actively engaged in the SIME process.  Omar v. Unisea, Inc., AWCAC Decision No. 53 at 4-5 (August 27, 2007); McKitrick v. Municipality of Anchorage, AWCB Decision No. 10-0081 at 23 (May 4, 2010); Turpin v. Alaska General Seafoods, AWCB Decision No. 09-0054 at 16-23 (March 18, 2009); Connors v. Ivory Jacks, AWCB Decision No. 06-0306 at 5 (November 17, 2006); Greenwood v. Alaska Fleet Services, Inc., AWCB Decision No. 04-0096 at 6-7 (April 28, 2004); Reintjes v. Jenson & Sons Construction, AWCB Decision No. 03-0019 at 16 (January 31, 2003); Aune v. Eastwind, Inc., AWCB Decision No. 01-0259 at 8 (December 19, 2001).  

In Aune, the board addressed the impact an SIME has on AS 23.30.110(c)’s time clock.  Recognizing the Alaska Supreme Court generally disfavors the statute of limitations defense, the board in Aune held the board designee’s action of ordering an SIME tolled the running of the two-year deadline of section .110(c) until after the SIME was completed.  Aune v. Eastwind, Inc., AWCB Decision No. 01-0259 at 8 (December 19, 2001).  The superior court dismissed the employer’s appeal of the board’s Aune decision on February 21, 2002.  Reintjes v. Jenson & Sons Construction, AWCB Decision No. 03-0019 at 16 (January 31, 2003) (citing Quality Asphalt Paving, Inc., v. Aune, Case No. 3AN-02-3918 CI (Alaska Superior Court, February 21, 2002), dismissing the employer’s superior court appeal.)  In doing so, the superior court stated, “Having determined that the Board’s decision appears to be sound and that a stay is unjustifiable, the court concludes that discretionary review should not be granted at this time. . . .” Id.
In Bohlmann v. Alaska Const. & Engineering, Inc., 205 P.3d 316, 320-21 (Alaska 2009), the Alaska Supreme Court held because the board failed to inform a pro se litigant of the correct 
AS 23.30.110(c) filing deadline, the board should deem the employee’s ARH timely filed.  In McKitrick v. Municipality of Anchorage, AWCB Decision No. 10-0081 at 23 (May 4, 2010), the board held the AS 23.30.110(c) time clock is tolled during the SIME process, even when an employee is represented by counsel.

In Kim v. Alyeska Seafoods, Inc., 197 P.3d 193 (Alaska 2008), the Alaska Supreme Court construed AS.23.30.110(c) to require filing a request for hearing within two years of the date of the employer’s controversion of a claim.  If within that two-year period the claimant is unable to file a truthful affidavit stating that he or she actually is ready for an immediate hearing, the claimant must inform the board of the reasons for the inability to prepare for hearing and request additional time to do so.  Kim, 197 P.3d at 198.[image: image1.wmf]

  If the board agrees to give the claimant more time, it must specify the amount of time granted to the claimant.  Id.  If the board denies the request for more time, the two-year time limit begins to run again, and the claimant has only the remainder of that time period to file the paperwork necessary to request an immediate hearing.  Id.  

Recently the AWCAC ruled in Providence Health System and Sedgwick CMS v. Hessel, AWCAC Decision No. 131 (March 24, 2010) a claimant bears the burden of establishing with substantial evidence a legal excuse from the AS 23.301.110(c) statutory deadline.  In Hessel, the self represented claimant did not establish a legal excuse such as that he lacked mental capacity or was incompetent, lacked notice, or the board was equitably stopped from dismissing his claim.  Id.

AS 23.30.135.  Procedure before the board.  (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .


8 AAC 45.050.  Pleadings.
. . .

(f) Stipulations.

. . .

(3) Stipulations of fact or to procedures are binding upon the parties to the stipulation and have the effect of an order unless the board, for good cause, relieves a party from the terms of the stipulation.  A stipulation waiving an employee’s right to benefits under the Act is not binding unless the stipulation is submitted in the form of an agreed settlement, conforms to AS 23.30.012 and 
8 AAC 45.160, and is approved by the board.

8 AAC 45.070.  Hearings.

. . .

(b) Except as provided in this section and 8 AAC 45.074(c), a hearing will not be scheduled unless a claim or petition has been filed, and an affidavit of readiness for hearing has been filed and that affidavit is not returned by the board or designee nor is the affidavit the basis for scheduling a hearing that is cancelled or continued under 8 AAC 45.074(b). The board has available an Affidavit of Readiness for Hearing form that a party may complete and file. The board or its designee will return an affidavit of readiness for hearing, and a hearing will not be set if the affidavit lacks proof of service upon all other parties, or if the affiant fails to state that the party has completed all necessary discovery, has all the necessary evidence, and is fully prepared for the hearing.
8 AAC 45.195.  Waiver of procedures. A procedural requirement in this chapter may be waived or modified by order of the board if manifest injustice to a party would result from a strict application of the regulation.  However, a waiver may not be employed merely to excuse a party from failing to comply with the requirements of law or to permit a party to disregard the requirements of law.

ANALYSIS

Shall Employee’s claims for TTD, TPD, PPI, penalty, interest, attorney’s fees and costs be dismissed, pursuant to AS 23.30.110(c)?

Employer contends Kim v. Alyeska Seafoods, Inc., 197 P.3d 193 (Alaska 2008) overrules prior board decisions holding the SIME process tolls the AS 23.30.110(c) time clock.  Pursuant to Kim, Employer contends Employee failed to either request a hearing or request more time to prepare for hearing, and consequently Employee did not substantially comply with subsection .110(c)’s statutory requirements.  Employer further argues because subsection .110(c)’s time clock ran after Employee received the latest SIME report, Employee had time to request a hearing, as required by Kim.  

Employee contends his ARH was timely filed.  Employee relied upon long-standing decisional law, holding the SIME process tolls the AS 23.30.110(c) time clock, when he calculated the date by which his ARH must be filed.  Employee contends he substantially complied with 
AS 23.30.110(c) by participating in the SIME process and his reliance upon decisional law constitutes good cause for extending the AS 23.30.110(c) deadline.  

The reasoning behind well-established decisional law holding the SIME process tolls the 
AS 23.30.110(c) time clock is persuasive, and applicable to this case.  Some discretion is already exercised and subsection .110(c) is not always strictly applied.  This approach is consistent with the notion a statute-of-limitations-like defense is disfavored and claims should be decided on their merits.  Kim, 197 P.3d at 197-98.  

Pursuant to Kim and Hessel, the parties may not ignore the subsection .110(c) statutory deadline and fail to file anything, but must file something which substantially complies with 
AS 23.30.110(c)’s requirements.  If Employee is not ready for an immediate hearing, he is required to inform the board of the reasons for the inability to prepare for hearing and request additional time to do so.  Kim, 197 P.3d at 198.  Substantial compliance tolls the 
AS 23.30.110(c) time clock while Employee’s request for additional time is before the board and during any subsection .110(c) deadline extension granted by the board.  Id.  Employee is also required file the paperwork necessary to request an immediate hearing at the end of these time periods.  Id.
Here, Employee did not ignore AS 23.30.110(c)’s statutory deadline and fail to file anything.  The parties filed an SIME form, signed by both parties, requesting an SIME.  This form was sufficient to give notice, and historically has been deemed notification, the parties are not ready for an immediate hearing.  Omar v. Unisea, Inc., AWCAC Decision No. 53 at 4-5 (August 27, 2007); McKitrick v. Municipality of Anchorage, AWCB Decision No. 10-0081 at 23 (May 4, 2010); Turpin v. Alaska General Seafoods, AWCB Decision No. 09-0054 at 16-23 (March 18, 2009); Connors v. Ivory Jacks, AWCB Decision No. 06-0306 at 5 (November 17, 2006); Greenwood v. Alaska Fleet Services, Inc., AWCB Decision No. 04-0096 at 6-7 (April 28, 2004); Reintjes v. Jenson & Sons Construction, AWCB Decision No. 03-0019 at 16 (January 31, 2003); Aune v. Eastwind, Inc., AWCB Decision No. 01-0259 at 8 (December 19, 2001).  The parties’ written stipulation for an SIME also was sufficient to explain the reason why the parties were not ready, namely because an SIME was necessary to resolution of the claims.  The SIME form, stipulated to and signed by both parties, sufficiently gave notice the parties needed and were requesting from the board more time to prepare for hearing and historically, more time has been granted.  Id.  Although the precise time granted in prior decisions has varied, at minimum it has consisted of the number of days between the parties’ filing a signed SIME form and the date the final SIME report is received.  Id.  

Furthermore, Employee acted in good faith in pursuing his claim, and his claim has been proceeding at an orderly pace and progressing in normal fashion.  Neither party contended or submitted evidence suggesting Employee failed to cooperate, has been dilatory or otherwise delayed a hearing on his claims.  Employer opposed Employee’s ARH because Employer had not yet taken Employee’s deposition, and Employer was considering scheduling an Employer’s Medical Evaluation (EME) and possibly an SIME.  Discovery was still not complete on March 16, 2010, when the parties agreed to defer scheduling a hearing to allow time for additional discovery.  Any delay in hearing Employee’s claims was not because Employee failed to make progress toward hearing, but as Employer argued in its opposition to Employee’s ARH, because discovery was not yet complete.
Employer has not been prejudiced in any way in this case.  Employer could not identify any evidence or witness testimony it was unable to obtain after October 5, 2007, or articulate any prejudice resulting from Employee’s filing of his ARH after October 5, 2007, other than having to litigate claims Employer contends were “dismissed” by law.  Employer was still not ready to proceed to hearing as of March 8, 2010, and consequently, there is no prejudice to Employer if an ARH filed February 25, 2010 is accepted as timely.

Pursuant to Kim v. Alyeska Seafoods, Inc., 197 P.3d 193 (Alaska 2008); Omar v. Unisea, Inc., AWCAC Decision No. 53 at 4-5 (August 27, 2007); McKitrick v. Municipality of Anchorage, AWCB Decision No. 10-0081 at 23 (May 4, 2010); Turpin v. Alaska General Seafoods, AWCB Decision No. 09-0054 at 16-23 (March 18, 2009); Connors v. Ivory Jacks, AWCB Decision No. 06-0306 at 5 (November 17, 2006); Greenwood v. Alaska Fleet Services, Inc., AWCB Decision No. 04-0096 at 6-7 (April 28, 2004); Reintjes v. Jenson & Sons Construction, AWCB Decision No. 03-0019 at 16 (January 31, 2003); Aune v. Eastwind, Inc., AWCB Decision No. 01-0259 at 8 (December 19, 2001), the parties’ written stipulation for an SIME constitutes substantial compliance with AS 23.30.110(c) and thus tolled the running of AS 23.30.110(c)’s time clock until after the SIME’s completion, including receipt of the SIME reports.  Subsection .110(c)’s time clock began to run again after Employee received both SIME reports.  Here, that date was August 11, 2009.  Subsection .110(c)’s clock was therefore tolled at a minimum from February 2, 2009, through August 11, 2009, a total of 191 calendar days.  Employee had until April 14, 2010, which is 191 days after October 5, 2009, to file “the paperwork necessary to request an immediate hearing.”  Kim, 197 P.3d at 198.  The circumstances as a whole, including the parties’ written stipulation for an SIME and Employee’s reliance upon decisional law, constitutes compliance with AS 23.30.110(c) sufficient to excuse any failure to comply with the statute.  Kim, 197 P.3d at 198, citing Omar v. Unisea, Inc., AWCAC Decision No. 53 at 7-8 (August 27, 2007).  These circumstances also constitute good cause for extending the AS 23.30.110(c) deadline.  Kim, 197 P.3d at 194.  Employee’s ARH filed February 25, 2010, was thus timely filed, and Employer’s petition for a determination of dismissal of claims is denied.
Employee contends if the SIME process did not toll the filing of his ARH, Employee was misinformed of the correct deadline through decisional law.  Employee contends his ARH should consequently be considered timely filed pursuant to Bohlmann v. Alaska Const. & Engineering, Inc., 205 P.3d 316, 320-21 (Alaska 2009).  Employer contends Bohlmann v. Alaska Const. & Engineering, Inc., 205 P.3d 316, 320-21 (Alaska 2009) is distinguishable because the employee was a pro se litigant and the employee was misinformed at a prehearing conference of the date subsection .110(c) ran.  Here, even if Employer is correct and the SIME process does not toll the .110(c) time clock, the board did not provide correct information to the parties regarding how to calculate the subsection .110(c) deadline.  The board, via decisional law, informed Employee and Employee’s counsel the subsection .110(c) deadline is extended at a minimum by the number of days between the parties’ filing the signed SIME form and the date the final SIME report was received.  Therefore, even if the SIME process does not toll subsection .110(c)’s time clock, Employee was misinformed of the correct ARH filing deadline via decisional law, and Employee’s ARH would still be deemed timely filed pursuant to Bohlmann v. Alaska Const. & Engineering, Inc., 205 P.3d 316, 320-21 (Alaska 2009).

Employee contends because he relied upon decisional law holding the SIME process is tolled, dismissing his case would result in “manifest injustice,” pursuant to 8 AAC 45.195.  Employer contends no grounds exist under this case’s facts to waive procedural requirements and a waiver would merely excuse Employee from failing to comply with subsection .110(c).  Employer contends a waiver may not be employed merely to excuse a party from failing to comply with the law’s requirements or to permit a party to disregard the law’s requirements.  Manifest and fundamental injustice would occur in this case if Employee’s ARH was deemed untimely and his claims consequently denied, when Employee relied on the parties’ written stipulation for an SIME in conjunction with long-standing decisional law deeming similar ARH filings timely.  Good cause and extraordinary circumstances exist pursuant to 8 AAC 45.195, not to waive, but to modify the procedural requirements of 8 AAC 45.070 for requesting a hearing.  The procedural requirements of 8 AAC 45.070 are modified to accept the parties’ written stipulation for an SIME as a sufficient request for hearing and request for more time to prepare for hearing.  Accordingly, Employee’s ARH is accepted as timely filed.

CONCLUSIONS OF LAW

Employee’s claims for TTD, TPD, PPI, penalty, interest, attorney’s fees and costs shall not be dismissed, pursuant to AS 23.30.110(c).  


ORDER

Employer’s petition for a determination of dismissal of Employee’s claims, pursuant to 
AS 23.30.110(c), is denied.
Dated in Juneau, Alaska on February  , 2011.
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RECONSIDERATION

A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.  However, the parties are advised the commission decided in Municipality of Anchorage v. McKitrick, AWCAC Decision No. 136 (June 30, 2010), it has no jurisdiction to hear appeals from interlocutory decisions and appellate review must be made to the Alaska Supreme Court.  The commission may or may not accept a petition for extraordinary review and a timely request for relief from the Court may also be required.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Paul Snow employee/applicant v. Tyler Rental Inc., employer; Majestic Insurance Co., insurer /defendants; Case No. 200503821; dated and filed in the office of the Alaska Workers’ Compensation Board in Juneau, Alaska, on February    , 2011.
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�








� Employee’s September 2007 WCC asserts a claim for permanent partial disability benefits but Employee clarified at a February 2, 2009 prehearing conference his claim is for PPI benefits.
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