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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	MIGUEL N. MARIN, 

                     Employee, 

                                   Applicant,

                                                   v. 

CARTER & CARTER ENTERPRISES 

INC.,

                    Employer,

                                 and 

ALASKA TIMBER INSURANCE 

EXCHANGE,

                    Insurer,

                                 Defendant.
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	FINAL DECISION AND ORDER

AWCB Case No.  200622712
AWCB Decision No.  11-0016

Filed with AWCB Juneau, Alaska

on February 17, 2011


Miguel Marin (Employee) filed a claim on May 21, 2007, seeking temporary total disability (TTD) benefits, medical costs, transportation costs, a compensation rate adjustment, penalty and interest.  Carter & Carter Enterprises, Inc.’s (Employer) defenses include Employee’s claim is barred by AS 23.30.100 and AS 23.30.110(c).  The board designee bifurcated the issues into separate hearings, and the issue of whether Employee’s claim is barred under AS 23.30.100 or AS 23.30.110(c) was heard on January 18, 2011, in Juneau, Alaska.  Employee appeared telephonically and testified.  Non-attorney representative Rene Rew appeared telephonically, represented Employee, and testified.  Adjuster Pam Scott appeared telephonically and represented Employer.  Felipe Vonilla with Link Translations acted as translator for the hearing.  The record closed at the hearing’s conclusion on January 18, 2011.


ISSUE

Employer contends Employee failed to file a written report of injury within 30 days of the date of injury and failed to request a hearing on his May 21, 2007 claims by filing an Affidavit of Readiness for Hearing (ARH) within two years of Employer’s May 29, 2007 controversion.  Employer contends because Employee failed to file a written report of injury within 30 days of the date of injury, Employee’s May 21, 2007 claim for TTD, medical costs, transportation costs, compensation rate, penalty and interest is barred pursuant to AS 23.30.100.   Employer also contends because Employee failed to file an ARH, request a hearing or request additional time to prepare for hearing within two years of the controversion, Employee’s May 21, 2007 claim for TTD, medical costs, transportation costs, compensation rate, penalty and interest are barred pursuant to AS 23.30.110(c) (Employer’s Hearing Brief, January 7, 2011; Answer to Employee’s Workers’ Compensation Claim, June 11, 2007; Affidavit of Opposition to Affidavit of Readiness for Hearing, December 15, 2009).  Employer contends Employee owns and operates his own business called M&M Reforestation and reads, writes or understands English sufficiently to understand how to timely file documents because he has met deadlines, received and been awarded bids with the United States Forest Services for forestry contracting and thinning (Scott Hearing Representations).

Employee does not dispute he failed to timely file a report of injury and ARH or request for hearing.  Instead, he contends he did not file a report of injury within 30 days of the date of injury because Employer failed to provide him a report of injury form within 30 days of his injury.  Employee also contends he immediately reported the injury to Employer’s foreman Catalina Lopez and therefore his failure to file a report of injury is excused pursuant to AS 23.30.100(d)(1).  Employee asserts his difficulties reading and understanding English language documents contributed to his failure to file a timely report of injury and ARH.  Employee contends he did not understand the documents provided to him and did not always have a translator available to help him understand the documents.  Employee contends he was able to bid on United States Forest Service contracts because he found a translator to assist him with bid packets and paperwork, such as Rene Rew and other friends (Marin Hearing Testimony; Rew Hearing Testimony).

1)
Are Employee’s May 21, 2007 claims for TTD, medical costs, transportation costs, a compensation rate adjustment, penalty and interest barred, pursuant to AS 23.30.100?

2)
Shall Employee’s May 21, 2007 claims for TTD, medical costs, transportation costs, a compensation rate adjustment, penalty and interest be denied, pursuant to AS 23.30.110(c)?


FINDINGS OF FACT

A preponderance of the evidence establishes the following facts:

1) On April 23, 2007, Employee reported a work injury occurred on November 2, 2006, when his back and hip “went out” while he was in Employer’s bunkhouse on Long Island, a remote island in the Alexander Archipelago of southeastern Alaska (Report of Occupational Injury or Illness (ROI), April 23, 2007, filed May 3, 2007; Rew Hearing Testimony).

2) On November 2, 2006, Employee reported his injury to Employer’s foreman Catalina Lopez.  Employee told Ms. Lopez his “back went out.”  Ms. Lopez arranged for an airplane to transport Employee off the island and island caretaker “Les” carried Employee out to the airplane (Rew Hearing Testimony).

3) On November 2, 2006, Jacquelyn Barnes, PA-C, treated Employee at Alicia Roberts Medical Center and diagnosed: 1) low back pain with radiculopathy, and 2) hand pain (Chart Note, November 2, 2006).  Ms. Barnes referred Employee to Mt. Edgecumbe Hospital’s radiology department for a lumbar spine series examination (Lumbar Spine Series Examination Report, Dr. Michael Walker, M.D., November 7, 2006).

4) On May 7, 2007, Employer controverted all benefits on a Board-prescribed controversion notice (Controversion, May 1, 2007, filed May 7, 2007).  One basis for controversion was because Employee failed to file a workers’ compensation claim (WCC) within 30 days after the date of injury (id.).

5) On May 21, 2007, Employee filed a WCC for TTD, medical costs, transportation costs, compensation rate, penalty and interest, alleging injuries to his back and hip (WCC, dated May 15, 2007 but filed May 21, 2007).  

6) On May 29, 2007, Employer controverted all benefits on a Board-prescribed controversion notice, based upon the opinion of Dr. Matt Dinon, D.O.: “This is not going to fly as a work injury” (Controversion, May 23, 2007, filed May 29, 2007; Chart Note, Dr. Dinon, April 20, 2007).

7) The back side of the May 29, 2007 controversion notice includes the following language:

TO EMPLOYEE (OR OTHER CLAIMANTS IN CASE OF DEATH):  READ CAREFULLY

This notice means the insurer/employer has denied payment of the benefits listed on the front of this form for the reasons given.  If you disagree with the denial, you must file a timely written claim (see time limits below).  The Alaska Workers’ Compensation Board (AWCB) provides the ‘Workers’ Compensation Claim’ form for this purpose.  You must also request a timely hearing before the AWCB (see time limits below).  The AWCB provides the ‘Affidavit of Readiness For Hearing’ form for this purpose.  Get forms from the nearest AWCB Office listed below.




TIME LIMITS

….

2.
When must you request a hearing (Affidavit of Readiness of Hearing form?

If the insurer/employer filed this controversion notice after you filed a claim, you must request a hearing before the AWCB within two years after the date of this controversion notice.  You will lose your right to the benefits denied on the front of this form if you do not request a hearing within two years.

Controversion, filed May 29, 2007 at 2 (emphasis in original).

8) Employer mailed the original May 29, 2007 controversion notice to Employee and served a copy on the board on May 23, 2007 (id. at 1).  There is no evidence Employee failed to receive the controversion notice and it was not returned as “undeliverable” to Employer (Scott Hearing Representations; Employer’s Hearing Brief at 4, January 7, 2011).

9) Employee could not recall whether he received the May 29, 2007 controversion notice (Marin Hearing Testimony).

10) On June 11, 2007, Employer answered Employee’s WCC, denying Employee’s TTD, medical costs, transportation costs, penalty and interest claims and again asserting Employee failed to timely report his injury (Answer to Employee’s Workers’ Compensation Claim, June 11, 2007).

11) On July 9, 2007, the first prehearing conference in this case was held (Prehearing Conference Summary, July 9, 2007).

12) Notice of the prehearing conference was mailed to Employee at his address of P.O. Box 712, Craig, Alaska 99921.  Employee did not attend the prehearing conference.  The board designee attempted to contact Employee so he could participate in the prehearing conference, but received a recording saying the number in the board’s file was no longer in service.  Employers Mariana and Neil Carter and adjuster Pam Scott attended the prehearing conference (id. at 1).    

13) The July 9, 2007 prehearing conference summary stated:

The EE is reminded that, if a controversion notice is served and filed, after the date of his workers’ compensation claim, he must serve and file an affidavit, in accordance with 8 AAC 45.070, requesting a hearing within the time limits set by AS 23.30.110(c) to avoid possible dismissal of his claim.  AS 23.30.110(c) provides: ‘If the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied.’

Id. at 2.

14) The July 9, 2007 prehearing conference summary was mailed to all parties, including Employee, on July 11, 2007 (id.).  There is no evidence Employee failed to receive the prehearing conference summary and it was not returned as “undeliverable” to the board (record).

15) Employee failed to file anything in this case from May 21, 2007 until November 10, 2009.  There is no evidence in the record Employee took any action between May 21, 2007 and November 10, 2009 to prosecute his case or toll AS 23.30.110(c)’s two-year deadline for filing an ARH, such as by participating in a second independent medical evaluation (SIME) process (record).

16) After the July 9, 2007 prehearing conference, no further action was taken in this case by any party until Employee filed an incomplete ARH on November 10, 2009.  This incomplete ARH was returned to Employee with instructions on how it must be completed and resubmitted (Letter from Ted K. Burkhart to Miguel Marin, November 12, 2009).

17) On December 3, 2009, Employee filed another incomplete ARH, but it was also returned to Employee with instructions on how it must be completed and resubmitted (letter from Ted K. Burkhart to Miguel Marin, December 3, 2009).

18) On December 3, 2009, Employee filed and served a properly completed ARH (ARH, December 3, 2009).

19) On December 18, 2009, Employer filed an affidavit in opposition to Employee’s ARH, asserting, among other objections, Employee’s claim is denied pursuant to 
AS 23.30.110(c) (Affidavit of Opposition to Affidavit of Readiness for Hearing, December 15, 2009).

20) On January 19, 2010, a prehearing conference was held.  Employer and Employee attended the prehearing conference.  Rene Rew also attended to assist Employee with translation.  The January 19, 2010 prehearing conference summary states:

EE and Rene Rew appeared telephonically also, to assist the EE with translation.  Ms. Rew stated that the employee can understand spoken English, but has difficulty reading the English language and his accent may be difficult for some English speakers to understand.  The employee’s language of origin is Spanish.  The board shall arrange for a Spanish interpreter for the final pre-hearing conference, and the hearing.

(Prehearing conference summary, January 19, 2010 (emphasis in original).)

21) At the January 19, 2010 prehearing conference, Employee stated he was unaware of the two-year deadline for filing an ARH.  The prehearing conference summary also states:

Mr. Marin denied receiving a copy of either a notice of a 5/29/07 notice setting a pre-hearing conference for 7/9/07, and denied receiving the summary from that PHC, signed by Deborah Torgerson, which contains a written description of the 2-year deadline on filing an ARH under 
AS 23.30.110(c).

Id.
22) At the January 19, 2010 prehearing conference, the board designee bifurcated the issues for hearing and scheduled a June 8, 2010 hearing on the issues of whether Mr. Marin’s claim was “barred” by AS 23.30.100 and AS 23.30.110(c) (id.).

23) On April 20, 2010, a prehearing conference was held.  Employer and Employee attended the prehearing conference.  Rene Rew also attended to assist Employee with translation.  Employee stated he was still seeking legal representation and requested a continuance of the June 8, 2010 hearing.  Employer agreed to the continuance and the board designee rescheduled the June 8, 2010 hearing to September 7, 2010.  Mr. Marin confirmed his mailing address had not changed (Prehearing Conference Summary, April 20, 2010).

24) On August 5, 2010, a prehearing conference was held.  Employer and Employee attended the prehearing conference; Rene Rew did not attend.  State of Alaska, Department of Labor employee, Joyce Levine, served as interpreter for the prehearing conference.  Ms. Levine stated she would not be available for a hearing in September 2010.  The parties agreed to continue the September 7, 2010 hearing to January 18, 2011, to ensure an interpreter would be available for the hearing (Prehearing Conference Summary, August 5, 2010).

25) On August 5, 2010, the board designee rescheduled the September 7, 2010 hearing to January 18, 2011, provided Employee with copies of AS 23.30.100 and AS 23.30.110(c), informed the parties of the new witness list, hearing brief and documentary evidence submission deadlines and scheduled a prehearing conference for December 14, 2010 (id. at 1).

26) On December 14, 2010, a prehearing conference was held.  Employer and Employee attended the prehearing conference; Rene Rew also attended to assist Employee with translation.  Adriana Adarve, interpreter with Link Translations, served as translator for the prehearing conference.  Employee requested the hearing be continued so he could find an attorney to represent him.  The board designee denied the request because no attorney had yet entered an appearance in the matter in the three and one half years since the claim was filed, the hearing had been continued eight months previously so Employee could secure counsel, and no other reason was given to continue the hearing (Prehearing Conference Summary, December 14, 2010).

27) On January 10, 2011, Rene Rew entered a formal notice of appearance as Employee’s non-attorney representative.

28) Employee has not been represented by counsel during this case, although Employee has consulted with counsel regarding this case (Rew Hearing Testimony).  

29) Employee’s country of origin is Mexico and Spanish is his first language.  Employee does understand and speak some English and has often been able to understand and sufficiently participate in proceedings relating to his claim without the use of a translator.  At prior prehearings and at hearing, Employee participated in the proceedings without waiting for a translation and his statements were responsive to the issues discussed (Prehearing Conference Summaries, January 19, 2010, August 5, 2010, and December 14, 2010; Marin Hearing Testimony).  For example, during the hearing Ms. Rew was explaining in English how Mariana Carter had not paid Employee’s medical costs, when Employee corrected Ms. Rew, interjecting in English, “She loaned me the money.”  Ms. Rew then corrected her testimony by stating, “She loaned him the money I guess to pay it.”  (Marin Hearing Testimony; Rew Hearing Testimony).

30) When Employee has difficulty understanding documents, he asks third parties, such as Rene Rew, to assist him understand, read and fill out paperwork (Marin Hearing Testimony).

31) Employee, through his business, bid on United States Forest Service forestry contracts (Marin Hearing Testimony).  Ms. Rew and Employee’s other friends assisted Employee with understanding, reading and writing documents relating to his business, M&M Reforestation, including completing bid packets and other paperwork (Marin Hearing Testimony).  Ms. Rew also owns and operates her own reforestation business (Rew Hearing Testimony).

32) Ms. Rew assisted Employee with understanding, reading and writing documents relating to this case (Marin Hearing Testimony; Rew Hearing Testimony).

33) Ms. Rew is able to translate documents and explain unfamiliar concepts to Employee.  Ms. Rew is able to read and understand documents in this case as well as most English-proficient persons without a legal education (experience, judgment, observations, and inferences drawn from all of the above).

34) Employee receives his own mail and if he receives something in the mail he does not understand he “throws it on the table” until someone comes by who can read it (Marin Hearing Testimony; Rew Hearing Testimony).

35) Employee does not remember who assisted him with filing his claim in May 2007 (Marin Hearing Testimony; Rew Hearing Testimony).

36) Ms. Rew assisted Employee with filing his ARH in December 2009 (ARH, December 13, 2009).

37) Employee did not file an ARH within two years of Employer’s controversion because, by the time Ms. Rew reviewed Employee’s paperwork in this case, filing deadlines had already passed (Rew Hearing Testimony).

38) Employee’s delay in timely filing his ARH was not due to his difficulties reading, writing and understanding English.  Employee was able to find third parties to translate documents or otherwise assist him as needed.  Employee’s testimony he could not find third parties to translate documents in this case is not credible.  Employee’s delay in acting on documents he received in this case, rather than his lack of fluency in English, was the primary reason he did not file a timely ARH (Rew Hearing Testimony; experience, judgment, observations, and inferences drawn from all of the above).

39) Employer did not suffer any prejudice because Employee filed his report of injury in April 2007, instead of by December 2, 2006.  Employer has not articulated any prejudice, other than having to delay investigation of Employee’s claims.  Employer did not identify any evidence or witness testimony it was unable to obtain after December 2, 2006 (Scott Hearing Representations).

40) Employer did not suffer any prejudice by Employee’s untimely filing of his ARH.  Employer did not identify any evidence or witness testimony it was unable to obtain after May 29, 2009 (record).

PRINCIPLES OF LAW

AS 23.30.001. Intent of the legislature and construction of chapter.  It is the intent of the legislature that

(1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

. . .

(4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).

AS 23.30.100.  Notice of injury or death. (a) Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and to the employer.

(b) The notice must be in writing, contain the name and address of the employee, a statement of the time, place, nature, and cause of the injury or death, and authority to release records of medical treatment for the injury or death, and be signed by the employee or by a person on behalf of the employee, or, in case of death, by a person claiming to be entitled to compensation for the death or by a person on behalf of that person.

(c) Notice shall be given to the board by delivering it or sending it by mail addressed to the board’s office, and to the employer by delivering it to the employer or by sending it by mail addressed to the employer at the employer’s last known place of business. If the employer is a partnership, the notice may be given to a partner, or if a corporation, the notice may be given to an agent or officer upon whom legal process may be served or who is in charge of the business in the place where the injury occurred.

(d) Failure to give notice does not bar a claim under this chapter

(1) if the employer, an agent of the employer in charge of the business in the place where the injury occurred, or the carrier had knowledge of the injury or death and the board determines that the employer or carrier has not been prejudiced by failure to give notice;

(2) if the board excuses the failure on the ground that for some satisfactory reason notice could not be given;

(3) unless objection to the failure is raised before the board at the first hearing of a claim for compensation in respect to the injury or death.

AS 23.30.100(a) requires an injured employee to notify his or her employer of a work-related injury within thirty days of the injury.  The purpose of this requirement is to let the employer provide immediate medical diagnosis and treatment to minimize the seriousness of the injury, and to facilitate the earliest possible investigation of the facts surrounding the injury.  Dafermo v. Municipality of Anchorage, 941 P.2d 114, 118 (Alaska 1997).  The Act excuses an employee’s failure to give formal written notice where the employer has “knowledge of the injury.”  Cogger v. Anchor House, 936 P.2d 157, 162 (Alaska 1997).   AS 23.30.100(d) gives the board discretion to excuse a failure to give timely notice if the employee has a satisfactory reason.  Collins v. Arctic Builders, Inc., 31 P.3d 1286, 1290 (Alaska 2001).

AS 23.30.110.  Procedure on claims.
. . .

(c) Before a hearing is scheduled, the party seeking a hearing shall file a request for a hearing together with an affidavit stating that the party has completed necessary discovery, obtained necessary evidence, and is prepared for the hearing. An opposing party shall have 10 days after the hearing request is filed to file a response. If a party opposes the hearing request, the board or a board designee shall within 30 days of the filing of the opposition conduct a pre-hearing conference and set a hearing date. . . .  If the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied.

AS 23.30.110(c) requires an employee, once a claim has been filed and controverted by the employer, to prosecute the employee’s claim in a timely manner.  Jonathan v. Doyon Drilling, Inc., 890 P.2d 1121, 1124 (Alaska 1995).  Generally, failure to request a hearing within this time limitation requires a claim be dismissed.  See generally, Bailey v. Texas Instruments, Inc., 111 P.3d 321 (Alaska 2005).

AS 23.30.110(c) is similar to a statute of limitations in that such defenses are “generally disfavored,” and neither “the law [n]or the facts should be strained in aid of it.”  Tipton v. ARCO Alaska, Inc., 922 P.2d 910, 912-13 (Alaska 1996); Kim v. Alyeska Seafoods, Inc., 197 P.3d 193, 198 (Alaska 2008).  Substantial compliance with AS 23.30.110(c) is sufficient to toll its time bar, and the board has discretion to extend the deadline for good cause, absent significant prejudice to the other party.  Kim v. Alyeska Seafoods, Inc., 197 P.3d 193, 196 (Alaska 2008).  The board has power to excuse failure to file a timely request for hearing when the evidence supports application of a recognized form of equitable relief, such as when the parties are participating in the second independent medical evaluation (SIME) process.  See, e.g., Kim, 197 P.3d at 194, 197; Tonoian v. Pinkerton Sec., AWCAC Decision No. 029 at 11 (January 30, 2007); Snow v. Tyler Rental, Inc., AWCB Decision No. 11-0015 (February 16, 2011).  A claimant bears the burden of establishing with substantial evidence a legal excuse from the 
AS 23.30.110(c) statutory deadline.  Providence Health System v. Hessel, AWCAC Decision No. 131 at 8 (March 24, 2010).

In Richard v. Fireman's Fund Insurance Co., 384 P.2d 445, 449 (Alaska 1963), the Alaska Supreme Court held that the board must assist claimants by advising them of the important facts of their case and instructing them how to pursue their right to compensation.

8 AAC 45.060.  Service.
. . .

(b) A party shall file a document with the board, other than the annual report under AS 23.30.155 (m), either personally or by mail; the board will not accept any other form of filing. Except for a claim, a party shall serve a copy of a document filed with the board upon all parties or, if a party is represented, upon the party’s representative. Service must be done, either personally, by facsimile, electronically, or by mail, in accordance with due process. Service by mail is complete at the time of deposit in the mail if mailed with sufficient postage and properly addressed to the party at the party's last known address. If a right may be exercised or an act is to be done, three days must be added to the prescribed period when a document is served by mail.

Proper service of a controversion notice is accomplished by mailing the controversion notice to an employee’s address of record in a workers’ compensation case.  Service is complete when the controversion notice is deposited in the mail.  Herd v. Long Island Development, AWCB Decision No. 94-0010 at 3 (January 27, 1994).

8 AAC 45.070.  Hearings.
. . .

(b) Except as provided in this section and 8 AAC 45.074(c), a hearing will not be scheduled unless a claim or petition has been filed, and an affidavit of readiness for hearing has been filed and that affidavit is not returned by the board or designee nor is the affidavit the basis for scheduling a hearing that is cancelled or continued under 8 AAC 45.074(b). The board has available an Affidavit of Readiness for Hearing form that a party may complete and file. The board or its designee will return an affidavit of readiness for hearing, and a hearing will not be set if the affidavit lacks proof of service upon all other parties, or if the affiant fails to state that the party has completed all necessary discovery, has all the necessary evidence, and is fully prepared for the hearing.
ANALYSIS

1)
Are Employee’s May 21, 2007 claims for TTD, medical costs, transportation costs, a compensation rate adjustment, penalty and interest barred, pursuant to AS 23.30.100?

AS 23.30.100(a) requires an injured employee to notify his or her employer of a work-related injury within thirty days of the injury.  The Act excuses an employee’s failure to give formal written notice where the employer has “knowledge of the injury.”  Cogger v. Anchor House, 936 P.2d 157, 162 (Alaska 1997).  Employer contends it did not have notice the injury was work-related until a formal notice of injury was filed (Scott Hearing Representations).  Employee’s failure to give formal notice will be excused pursuant to AS 23.30.100(d)(1) when two requirements are met 1) the employer has knowledge of the injury and 2) the employer has not been prejudiced by failure to receive notice.  Kolkman v. Greens Creek Mining Co., 936 P.2d 150, 155 (Alaska 1997).  The Alaska Supreme Court has rejected adding an additional requirement the employer must have, in addition to knowledge of the injury, knowledge of the work-relatedness of the injury.  Id.  There is no question Employer had actual knowledge Employee’s back “went out.”  Employer’s foreman Catalina Lopez knew Employee’s back “went out” and arranged for an airplane to transport Employee off the remote island where he was working.  Employer had sufficient, actual knowledge of Employee’s injury to trigger the protections of AS 23.30.100(d).  Cogger v. Anchor House, 936 P.2d 157, 162 (Alaska 1997); Kolkman v. Greens Creek Mining Co., 936 P.2d 150, 155 (Alaska 1997).

Actual knowledge can serve as a substitute for formal written notice only where the employer “has not been prejudiced” by the failure to provide formal notice.[image: image1.wmf]

  Cogger v. Anchor House, 936 P.2d 157, 162 (Alaska 1997).  Employer had actual knowledge of the injury on the day the injury occurred and therefore well within the thirty-day limitation period for timely, formal notice.  Consequently, there was no prejudicial delay (id.).  Employer suffered no prejudice in terms of Employee’s treatment.  Employee immediately sought medical care and was treated for his injury, a fact of which Employer was aware because it arranged air transportation off the island so Employee could obtain immediate medical care.  Employer also had an immediate opportunity to both investigate the injury to determine if there was any basis for a work connection, and require Employee, if necessary, to obtain prompt medical evaluation by a doctor of Employer’s choosing.    There is no evidence the approximately four-month delay from the time the injury should have been formally reported in writing and was in fact formally reported was prejudicial in terms of investigating the incident.  Employer has not identified any evidence or witness testimony it was unable to obtain after December 2, 2006.  Accordingly, although Employee failed to file a timely report of injury, Employee’s failure is excused by AS 23.30.100(d).  Consequently, Employer’s request for dismissal of Employee’s claims, for failure to file a timely report of injury, is denied.

2)
Shall Employee’s May 21, 2007 claim for TTD, medical costs, transportation costs, a compensation rate adjustment, penalty and interest be denied, pursuant to AS 23.30.110(c)?

AS 23.30.110(c) requires a party file a request for hearing within two years of the date of the employer’s controversion of a claim.  Kim v. Alyeska Seafoods, Inc., 197 P.3d 193, 198 (Alaska 2008).  Employer filed its controversion on May 29, 2007, thus starting the two-year time clock for Employee to file an ARH.  After filing a claim on May 21, 2007, Employee took no action in his case until Employee filed an incomplete ARH on November 10, 2009.  Employee’s time for filing an ARH ran out on May 29, 2009.

There is no evidence Employee could not have filed an ARH within the applicable two-year period to avoid subsection .110(c)’s time bar.  Although Employee contends he did not timely file his ARH because he is unable to read, write or understand English adequately, the evidence shows the contrary.  Employee’s explanation for his failure to timely file an ARH is not credible because Employee is capable, or is able to find someone capable, of filing a claim, filing an ARH and making legal arguments such as actual notice to Employer excuses his failure to timely file a formal written report of injury.  When Employee has difficulty understanding documents, he asks third parties, such as Rene Rew, to assist him understand, read and fill out paperwork and Ms. Rew assisted Employee with understanding, reading and writing documents relating to this case.

Further, Employee does understand and speak some English and has often been able to understand and sufficiently participate in proceedings relating to his claim without the use of a translator.  For example, during the hearing Ms. Rew was explaining in English how Mariana Carter had not paid Employee’s medical costs, when Employee corrected Ms. Rew, interjecting in English, “She loaned me the money.”  Ms. Rew then corrected her testimony by stating, “She loaned him the money I guess to pay it.”  Employee’s claim he was unable to timely file an ARH because of his difficulties reading, writing and understanding English is not believable under the circumstances of this case.  Employee’s delay in timely filing his ARH was not because of his difficulties reading, writing and understanding English, but because of Employee’s delay in acting on the documents he received.

Employer’s May 29, 2007 controversion and the July 9, 2007 prehearing conference summary were mailed to Employee’s address of record in this case and informed Employee he must file an ARH within two years of Employer’s May 29, 2007 controversion or his May 21, 2007 claim would be dismissed.  There is no evidence the May 29, 2007 controversion and the July 9, 2007 prehearing conference summary were returned as “undeliverable” or otherwise unable to be delivered.  Pursuant to 8 AAC 45.060, Employee is presumed to have received the May 29, 2007 controversion and the July 9, 2007 prehearing conference summary.  

Employee failed to prosecute his case for over two years after filing his May 21, 2007 claim.  Employee failed to file a timely ARH or request a hearing within the subsection .110(c) two-year deadline.  Employee did not file any document which would otherwise toll AS 23.30.110(c)’s time clock, such as a written request for an SIME signed by both parties.  Consequently, Employee has not substantially complied with AS 23.30.110(c), and its deadline may not be extended, even absent significant prejudice to Employer.  There is no other evidence of record justifying Employee’s delay in complying with subsection .110(c)’s requirements.  Employee’s May 21, 2007 WCC is denied under AS 23.30.110(c) as a matter of law.

CONCLUSIONS OF LAW

1) Employee’s May 21, 2007 claims for TTD, medical costs, transportation costs, a compensation rate adjustment, penalty and interest shall not be dismissed, pursuant to AS 23.30.100.

2) Employee’s claims for TTD, medical costs, transportation costs, a compensation rate adjustment, penalty and interest are denied pursuant to AS 23.30.110(c).  


ORDER

1) Employer’s request for an order declaring Employee’s May 21, 2007 WCC barred under 
AS 23.30.100 is denied.

2) Employee’s May 21, 2007 WCC for TTD, medical costs, transportation costs, a compensation rate adjustment, penalty and interest is not barred pursuant to AS 23.30.100.

3) Employer’s request for an order declaring Employee’s May 21, 2007 WCC denied under 
AS 23.30.110(c) is granted.

4) Employee’s May 21, 2007 WCC for TTD, medical costs, transportation costs, a compensation rate adjustment, penalty and interest is denied pursuant to AS 23.30.110(c).
Dated in Juneau, Alaska on February        , 2011.




ALASKA WORKERS' COMPENSATION BOARD





Marie Y. Marx, Designated Chair





Charles M. Collins, Member





Bradley S. Austin, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the board and all other parties to the proceedings before the board. If a request for reconsideration of this final decision is timely filed with the board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier.  AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.   AS 23.30.128.

RECONSIDERATION

A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of MIGUEL N. MARIN employee / applicant v. CARTER & CARTER ENTERPRISES, INC., employer; ALASKA TIMBER INS EXCHANGE, insurer/ defendants; Case No. 200622712; dated and filed in the office of the Alaska Workers’ Compensation Board in Juneau, Alaska, on February     , 2011.

_____________________________







Melissa Moffitt, Clerk
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