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ALASKA WORKERS' COMPENSATION BOARD


      P.O. Box 115512
Juneau, Alaska 99811-5512

	ZORISLAV M. STOJANOVICH, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

NANA REGIONAL CORP., INC.,

                                                  Employer,

                                                   and 

ACE AMERICAN INSURANCE CO.,

                                                  Insurer,

                                                     Defendants.
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)
	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  201004694
AWCB Decision No. 11-0019

Filed with AWCB Anchorage, Alaska

on February 22, 2011


NANA Regional Corporation’s (Employer) October 15, 2010 petition, amended November 10, 2010, seeking review of two prehearing conference discovery orders, and Zorislav Stojanovich’s (Employee) September 7, 2010 petition to remove evidence were heard on January 20, 2011, in Anchorage, Alaska.  By the parties’ agreement, this Fairbanks, Alaska venue case was heard with a Fairbanks panel member attending telephonically from Fairbanks and an “at-large”
 panel member participating with the designated chairman in Anchorage, Alaska.  Employee appeared telephonically from Fairbanks, represented himself and testified.  Attorney Robert Bredesen represented Employer and its workers’ compensation insurer.  Adjuster Lori McEahern testified in person for Employer.  The record closed at the hearing’s conclusion on January 20, 2011.

ISSUES
Employer contends the board’s designee erred and abused her discretion at a September 29, 2010 prehearing conference by: 1) issuing a protective order limiting medical record releases, which requested records related to Employee’s “spine, hips, lower extremities and/or chronic pain,” from “2001 to the present,” to records releases allowing Employer to discover records related to Employee’s “right hip only,” retrospectively to March 23, 2008, and 2) issuing an order requiring Employer to “return” to Employee “all information in its possession which is outside the limitations of the revised release.”  Employer further contends the board’s designee erred and abused her discretion at an October 26, 2010 prehearing conference by issuing a protective order limiting a Social Security release, which requested records related to Employee’s “spine, hips, lower extremities and/or chronic pain,” to a Social Security release allowing Employer to discover records related to Employee’s “right hip only.”

Employee contends the board designee’s ruling was correct but the releases should be even more restricted.  He contends his claimed injury relates to his right hip only and he willingly signed a release for records related to his right hip.  Consequently, he contends Employer has no right to obtain information related to other body parts or conditions.  Employee contends Employer nevertheless improperly obtained unrelated medical records in violation of federal law, in excess of his authority, and under Alaska law he has a right to recover those unrelated records.  Accordingly, he contends the protective order requiring Employer to return unrelated medical records to him was correct and in accordance with law.

1) Is the board designee’s September 29, 2010 discovery order supported by substantial evidence?

2) Did the board’s designee abuse her discretion in her September 29, 2010 discovery order?

3) Is the board designee’s October 26, 2010 discovery order supported by substantial evidence?

4) Did the board’s designee abuse her discretion in her October 26, 2010 discovery order?

5) Should this case be remanded to the designee for further action in respect to discovery?


FINDINGS OF FACT 

Evaluation of the hearing record as a whole establishes the following facts and factual conclusions by a preponderance of the evidence:

1) On January 11, 2010, Employee completed and signed Employer’s health questionnaire.  Among other things, Employee revealed he has “osteoarthritis that does not prevent me from doing any job” (emphasis in original; NMS General Health and Health History Questionnaire, January 11, 2010).

2) On April 8, 2010, Employer filed a Report of Occupational Injury or Illness (ROI) alleging on March 23, 2010, Employee “stated he turned quickly to the right and felt a sharp pain in his right hip, felt something pop inside his hip” (ROI, April 4, 2010).

3) At some point prior to April 29, 2010, which cannot be precisely determined from the record, Employee signed and delivered a Release of Medical Information form at Employer’s request, which referred to a “03-23-10” injury date and said in relevant part:

I, the undersigned person, give my consent and authorize you to release the following records and information in your possession to [Employer]. . . .

. . .

Medical records and information relating to the treatment for the injury/occupational illness at work, and the following parts of my body, diagnosis or conditions, organ systems, chief complaints and/or symptoms:

Strain to right hip.

This authorization releases medical information from two years before the date of my earliest work injury or illness related to my claim to the present.

The release is signed by Employee (apparently in the wrong place) but not dated (Release of Medical Information, undated).   

4) On April 29, 2010, Employer’s adjuster Lori McEahern sent a request for medical records to Providence Seward Medical Center.  The letter stated: 

This office represents NANA Regional Corporation in a worker’s compensation claim brought by ZORISLAV STOJANOVICH. . . .

Enclosed please find a signed medical release, which allows us to obtain copies of medical records and information regarding ZORISLAV STOJANOVICH for a RIGHT HIP/ARTHRITIS condition going back to TWO YEARS FROM THE DATE OF EARLIEST WORK INJURY OR ILLNESS.

This letter is a request for you to supply us with any and all medical information you may have with regard to ZORISLAV STOJANOVICH.  Specifically, we are requesting a copy of all medical records that you have on file to include the following:

1) Ambulance services records.

2) Outpatient emergency room records.

3) Physician reports/letter to all persons/entities regarding his patient.

4) Admitting history and physical.

5) Nurses and physicians turn notes/memos.

6) Laboratory reports/readings.

7) Consultation Reports.

8) Operative reports/reports/records.

9) Radiology, department reports/reading (no actual films at this time).

10) Pathology reports/readings.

11) EKGs, EMGs, EEG’s, pulmonary audiograms and graphs.

12) Physical, occupational and pulmonary therapy notes and records.

13) Psychiatric tests, drug/alcohol abuse treatment notes and records.

14) Psychological or counseling records and/or test results.

15) Pharmaceutical records/prescriptions.

16) Discharge Summaries.

17) Billing Statements.

18) Anesthesiology department records.

We would request that this information be forwarded to us at your earliest convenience.  We will pay all necessary copying expenses as a result of this request.  Thank you for your assistance.

The letter is signed “Lori McEahern, Sr. Claims Representative, Alaska Workers’ Compensation Claims” (emphasis in original; letter, April 29, 2010).

5) On July 26, 2010, Employer reported it had paid Employee temporary total disability benefits (TTD) from March 24, 2010, through July 13, 2010, but was controverting further benefits (Compensation Report, July 26, 2010).

6) On July 26, 2010, Employer’s counsel filed an appearance (Entry of Appearance, July 23, 2010).

7) On July 26, 2010, and again on September 30, 2010, Employer filed controversion notices stating all benefits were denied because the “work injury of 03/23/10 was not the substantial cause of any injury, and the employee is otherwise malingering” (controversions, July 23, 2010; September 28, 2010).

8) On August 23, 2010, Employee wrote to an investigator at the Workers’ Compensation Division’s Special Investigations Unit (SIU) and provided an internal email from adjuster McEahern.  Employee alleged he signed a release form limited to his “right hip” but the adjuster “added” arthritis, which Employee alleged “was never part of the claim.”  Employee maintained it was “illegal” for the adjuster to “change my consent form after I signed it.”  He asserted the adjuster’s action was intended “to mislead and deceive vendors” so they would release medical information not pertaining to his right hip injury.  Employee stated, as a result of this, Providence Seward Medical Center in fact released his “whole medical file” to Employer “which was a mistake on their part” and Employer’s doctor improperly used that information to form his opinions, which resulted in an “illegal” controversion.  Employee attached a copy of the medical release he had signed (letter, August 23, 2010).  The email from the adjuster to which Employee referred in his letter to the SIU states in relevant part:

I did a record sweep on 04/29/10 to various medical vendors.  Although our injury and medical release is limited to the right hip, I did throw in ‘arthritis’ in the letters.  If we get lucky, we may get medical records concerning the osteoarthritis condition he mentioned in his post hire health questionnaire (email, on or about May 4, 2010).

9) On September 7, 2010, Employer through counsel sent Employee a letter with various releases attached.  Employer asked Employee to sign and deliver its releases within 14 days or file a protective order petition, and asked Employee to answer attached informal discovery requests (letter, September 7, 2010). 

10) On September 10, 2010, Employee filed a claim seeking TTD, medical costs, transportation costs, a second independent medical evaluation (SIME), permanent partial impairment (PPI), and a finding of unfair or frivolous controversion.  In a separate, attached letter, Employee alleged the July 23, 2010 controversion was unfair, frivolous and “based on lies” from Dr. Swanson.  Employee argued in his attachment Employer illegally obtained irrelevant medical records from Providence Seward Medical Center without his consent, and improperly obtained his “mental health records.”  Employee stated Dr. Swanson used these wrongfully obtained records to portray him as a “Psycho, liar and a person who is malingering.”  Employee maintained he never received any medical care from Providence Seward for his work-related right hip injury so records Employer obtained from that facility were “illegally obtained.”  He further asserted the adjuster used “illegal tactics” to obtain unauthorized information.  Lastly, Employee asserted he has diabetes and “other medical conditions” adversely affected by Employer’s actions in respect to these releases (claim, September 8, 2010; see also attached letter, undated, with “continued” explanation from block 17 on the claim).

11) On September 10, 2010, Employee filed a petition seeking a protective order for “removal of all medical records and past medical history that is not relevant to the right hip injury,” based on his assertion the records “were illegally obtained and released by Providence Seward Medical Center” without Employee’s consent and by “mistake,” as confirmed by an attached letter from Mary Denton, Privacy Officer, Providence Health & Services (Petition, September 7, 2010).  The letter to which Employee’s petition refers states in relevant part:

To confirm my telephone conversation with you yesterday, we have reviewed the circumstances around your concern and confirm that our Medical records Department in Seward released records to the Alaska Workers’ Compensation Board that were not part of your claimed injury.

There were two parts to the request letter we received from the Alaska Workers’ Compensation Board.  One part was specific to the claimed injury to your hip.  The other requested any and all medical information pertaining to you with specific reference to a very broad listing of types of records that should be included.  As a result, our employee misread the request from Workers’ Compensation and inadvertently released records that were not specific to your claim.  These records did contain diagnosis information, treatment, medical history, Social Security Number and date of birth. . . .

12) On September 10, 2010, Employee filed but did not serve, among other things, an internal email dated April 15, 2010, from Employer’s employee Coreena Like to adjuster Lori McEahern, which stated in relevant part Employee had been seeing a physician for “oxycontin,” but the physician’s services had ended in “January 2010,” three months before the injury subject of this claim.  The email also stated Employee had been seen by another physician and had received “vicodin” since 2006 on an “as needed basis” but the email provided no additional information (email, April 15, 2010).

13) On September 16, 2010, Employer filed in the board’s Juneau office a Medical Summary to which were attached two medical reports from John Swanson, M.D., Employer’s medical evaluator (EME).  Subsequent “received” stamps on various pages of these documents show they were received in the board’s Anchorage office on December 6, 2010 (Medical Summary, July 23, 2010).

14) The record shows no indication this July 23, 2010 Medical Summary was ever received in the board’s Fairbanks office before the September 29, 2010 prehearing (record).

15) On September 22, 2010, Employee filed a petition requesting a protective order from signing “medical consents for life,” and for medical records already released “by mistake by Providence Seward Medical Center.”  Employee stated Employer had all hip-related medical records, he never had “any problems with my right hip in the past,” and the requested releases were “frivolous and irrelevant to this hip injury case” (Petition, September 20, 2010).

16) On September 28, 2010, Employer served a five-page medical summary, with records attached, on Employee (Medical Summary, September 28, 2010).

17) On September 29, 2010, Employee’s agency file was physically located in Fairbanks, Alaska (record; computer database).

18) On September 29, 2010, the parties telephonically attended a prehearing conference in Fairbanks.  The board designee issued a summary of the conference, which among other things ruled on Employee’s “9/20/10 Petition for Protective Order re: releases,” and at least partially ruled on Employee’s  September 7, 2010 petition “for removal” of medical records and history finding:

1) EE claims he sustained an injury to his right hip on 3/23/10 (see WCC dated 9/8/10).  He seeks TTD, PPI, medical costs, transportation costs, and a finding of unfair or frivolous controversion.  ER’s proposed medical release requests ‘medical, prescription drug, imaging and/or rehabilitation records and information from 2001 to the present, relating to the treatment of Employee’s spine, hips, lower extremities, and/or chronic pain.’  ER claims EE has previously stated he suffers from arthritis in his hip.  EE denies making any statement to that effect.  The Board designee finds no reference to arthritis in EE’s right hip in the records other than the insurer’s internal email in which the adjuster states she ‘threw in’ arthritis in the letters accompanying the medical releases because EE had mentioned osteoarthritis in his post hire health questionnaire.  ER claims EE’s history of use of narcotic pain medication is relevant as EE now seeks narcotic pain medication for treatment of his hip injury.  A review of the records in the Board’s file shows EE was prescribed narcotic pain medication for a back and neck injury, unrelated to his 3/23/10 hip injury.  ER has failed to demonstrate a nexus between records related to EE’s spine, lower extremities and/or chronic pain and EE’s 3/23/10 right hip injury.  The board designee will limit the medical release to medical, prescription drug, imaging and/or rehabilitation records and information from 2008 (two years prior to the 3/23/10 injury) to the present, relating to the treatment of EE’s right hip only.  Additionally, AS 23.30.108(e) requires the board designee to order Employer to return all information obtained which is outside the scope of the approved release.  The board designee will order ER to return to EE all information in its possession which is outside the limitations of the revised release.

2) Employee agreed at today’s PHC to sign the employment records release and the Social Security release.  The board designee will order EE to sign these releases.

As to Employee’s “9/7/10 Petition for Protective Order re: excluding records” the board designee found:
EE seeks an order excluding records released by Providence Medical Center in response to a request by Employer accompanying a signed release.

AS 23.30.108 was amended at 2010 SLA Ch. 77, effective 6/16/10, to add subsection (d), which reads: 

(d) If the employee files a petition seeking a protective order to recover medical and rehabilitation information that has been provided but is not related to the employee’s injury, and the board or the board’s designee grants the protective order, the board or the board’s designee granting the protective order shall direct the division, the board, the commission, and the parties to return to the employee, as soon as practicable following the issuance of the protective order, all medical and rehabilitation information, including copies, in their possession that is unrelated to the employee’s injury under the protective order.

Employee indicated at today’s PHC that he has secured an attorney to represent him.  Given that he is yet unrepresented but has an attorney who has agreed to represent him in pursuing his claim, the board designee declines to decide EE’s 9/7/10 Petition for Protective Order re: excluding records at this time.  The board designee retains jurisdiction and will hear any further arguments of the parties and make a determination on this petition at a follow-up PHC.

The board designee set another prehearing at which she said she would address Employee’s September 7, 2010 petition, and stated:

Action:

A follow-up PHC is set for October 25, 2010, at 10:00 am, to address EE’s 9/7/2010 Petition re: excluding records. . . .  

EE’s 9/20/10 Petition for Protective Order re: releases will be granted.  The medical release will be limited to authorize release of medical, prescription drug, imaging and/or rehabilitation records and information from 2008 to the present, relating to the treatment of EE’s right hip.  Per AS 23.30.108(e) (effective 6/16/10), ER will be ordered to return to EE all information in its possession which is outside the scope of the medical release as outlined in this PHC summary.  Such information includes, but is not necessarily limited to, all information previously released by Providence Medical Center that is unrelated to EE’s right hip injury.

Order:

1. Parties will proceed in accordance with this prehearing conference summary.

2. A follow-up PHC is set for October 25, 2010, at 10:00 am, to address EE’s 9/7/2010 Petition re: excluding records and EE’s 9/20/2010 Petition re: travel to the EME.  By October 22, 2010, EE should provide to ER and to the Board written documentation evidencing his physician’s oral opinion that he is unable to fly.  If the parties wish to submit supplemental briefing on either of these petitions, they should submit them by October 22, 2010, via email to amanda.eklund@alaska.gov, with a hard copy to follow by mail.

3. EE’s 9/20/10 Petition for Protective Order re: releases is GRANTED.  ER is ordered to return to EE all information in its possession which is outside the scope of the medical release as outlined in this PHC summary.  Such information includes, but is not necessarily limited to, all information released by Providence Medical Center that is unrelated to EE’s right hip injury.

4. EE is ordered to sign the employment records release and the Social Security release within 14 days of issuance of this order (emphasis in original; Prehearing Conference Summary, dated September 29, 2010, but undated as to date of service).

19) As best as can be determined from the agency record, and particularly based upon the board’s “received” stamps, the board’s designee had no actual medical “records” before her at the time of the September 29, 2010 prehearing conference, because none of the Medical Summaries had reached the board’s Fairbanks office by that time (record).

20) The only written medical “information” before the board’s designee at the September 29, 2010 prehearing conference relevant to the designee’s discovery decisions were the undated email from Ms. McEahern to Ms. Like, and the April 15, 2010 email from Ms. Like to Ms. McEahern, which made reference to “osteoarthritis,” and prior prescriptions for narcotics, respectively.  The designee also had Employee’s and Employer’s verbal representations made at the conference, which she considered (record; see also Prehearing Conference Summary September 29, 2010).

21) When the board’s designee referenced “review of the records in the Board’s file shows EE was prescribed narcotic pain medication for a back and neck injury, unrelated to his 3/23/10 hip injury,” she was referring to statements made in the April 15, 2010 email combined with Employee’s representations at prehearing (experience, judgment, observations, peculiar facts of the case, and inferences drawn from all of the above).
22) On September 30, 2010, the day after the prehearing conference giving rise to the discovery order, Employer filed (i.e., the board’s Fairbanks office received) the same five-page September 28, 2010 medical summary Employer had served on Employee on September 28, 2010.  Attached were Providence Seward Medical Center records spanning from January 30, 2007, through January 22, 2010, records from Alaska Spine Institute, Douglas Bald, M.D., Robert Reeg, M.D., Glacier Family Medical, Purdue Pharmaceutical, BP Medical, Seward Chiropractic Center, Richard Garner, M.D., Gregory Schumacher, M.D., Diagnostic Health, Active Abilities Physical Therapy Services, Alfred Lonser, M.D., at AA Specialty Health Center, John Swanson, M.D., Quest Diagnostics, and University Imaging Center (id.).
23) On September 30, 2010, Employer filed a request to cross-examine Mary Denton in respect to the above-referenced letter she had written to Employee about his Providence Seward Medical Center medical records (Request for Cross-Examination, September 28, 2010). 

24) On September 30, 2010, Employer filed an answer to Employee’s claim, and denied all benefits.  Employer asserted various defenses including: The work injury was not the substantial cause of any injury, Employee is malingering, and Employer’s controversion was not unfair or frivolous as it was supported by Dr. Swanson’s EME report (Answer, September 28, 2010).

25) On September 30, 2010, Employer answered Employee’s September 7, 2010 petition, stating the petition did not specify which medical records Employee “considers irrelevant,” and requested Employee identify by “date, author, and date of the medical summary which the record was filed with” each document he wanted excluded from the record.  Employer asserted it is “ordinarily improper” to exclude evidence prior to a hearing on the case’s merits, as the nature and extent of the injury was under investigation.  Employer denied any misconduct (Answer, September 28, 2010).

26) On October 19, 2010, Employer filed a petition seeking review of “the orders limiting the scope of releases and requiring the return of unspecified records” in the September 29, 2010 Prehearing Conference Summary.  Employer argued the prehearing discovery orders were not “in accordance with established law,” were based on “significant factual errors,” failed to engage in “reasoned decision making,” and otherwise did not “permit intelligent review.”  Employer asked the board on review to order Employee to sign releases “as written” and vacate the order to “return any records” (Petition, October 15, 2010).

27) On October 19, 2010, attached to its Petition, Employer filed a medical summary to which were attached records from Dr. Lonser dated October 7, 2010, and an EME report from Gary Olbrich, M.D., dated September 20, 2010, which provided a flow chart of Employee’s medical records from March 13, 2004, through August 30, 2010.  Dr. Olbrich’s flow chart included many references to narcotic prescriptions Employee had received in the past, but there is no opinion offered of any relationship between Employee’s right hip injury and his spine, lower extremities or chronic pain (Medical Summary, October 15, 2010).

28) On October 19, 2010, attached to its Petition, Employer also filed a lengthy letter directed to the board’s designee, objecting to the September 29, 2010 Prehearing Conference Summary.  Employer’s eight page letter contended the designee’s conference summary contained factual errors; the letter also objected to the limitation the designee imposed upon the scope of medical releases and the requirement “unspecified records” be returned to Employee.  Employer objected to the “severely limited” summary, which it asserted did “not begin to capture” Employer’s arguments made at the September 29, 2010 prehearing conference.  The letter summarized Employer’s prehearing arguments, which “have been added-to based upon the newly discovered medical information” (letter, October 15, 2010).

29) On October 25, 2010, Employer took Employee’s video-taped deposition (Videotaped Deposition of Zorislav M. Stojanovich, October 25, 2010).

30) On October 26, 2010, Employee’s agency file was physically located in Fairbanks, Alaska (record; computer database).

31) On October 26, 2010, the parties telephonically attended a prehearing conference, the summary for which states, in relevant part:

ER has filed a Petition for Review of the board designee’s 09/29/10 Order re: EE’s 09/20/10 Petition for Protective Order re: Releases.  While EE is preparing a written response which he intends to file with the board and serve upon ER in the next week or so, the parties agreed to set a hearing date on ER’s Petition for Review.  

ER noted that while EE had previously agreed to and was subsequently ordered to sign a Social Security release, when he was presented with the release, he objected to the language re: medical records and refused to sign it.  The board designee heard argument on this issue.  The parties incorporated all arguments presented at the 09/29/10 prehearing conference.  In addition, EE argues the Social Security release seeks disclosure of medical information not relevant to his claim.  ER argues EE has not applied for Social Security benefits and therefore no privacy issue is implicated.  The board designee rules as follows:

Because EE had agreed to sign the Social Security release at the previous prehearing conference (held 09/29/10), the board designee did not examine it in its entirety nor address its content.  Upon review of the Social Security release, the board designee notes the release proposes the disclosure of medical records related to spine, hips, lower extremities and/or chronic pain.  The board designee reiterates and incorporates all principles of law and analysis as stated in the 09/29/10 PHC summary, and finds the Social Security release must be limited as to medical records to those related to EE’s right hip only.

If ER wishes to appeal the decision as to the Social Security release, it may certainly be included in the appeal to be heard at the January 6, 2011 hearing.  ER should file a supplement to its Petition for Review indicating it wishes the issue of the Social Security release to be included in its appeal.

EE also seeks an order excluding records released by Providence Medical Center in response to a request by Employer accompanying a signed release.  The parties agreed to set a hearing date on EE’s 09/07/10 Petition to Exclude Records.  The parties agreed to have this Petition heard at the same date and time as ER’s Petition for Review.  

EE inquired as to the status of his request for an SIME.  ER indicated it opposes an SIME at this point as the record is not complete due to pending issues re: releases.  The board designee instructed EE that should he wish to pursue an SIME, he may file a petition for an SIME.  He may contact a technician at 451-2889 for assistance with his petition.

Action:

Hearing on ER’s Petition for Review of the board designee’s 09/29/10 order re: EE’s Petition for Protective Order dated 09/20/10 is set for January 6, 2011.  EE’s 09/07/10 Petition to Exclude Records will be heard that same date.  

Order:

1. Parties will proceed in accordance with this prehearing conference summary.

2. The prehearing conference summary issued 09/29/10 is revised to grant EE’s petition for protective order re: Social Security release, in accordance with this summary.  All remaining aspects of the 09/29/10 decision remain in effect.

3. Hearing on ER’s Petition for Review of the board designee’s 09/29/10 order re: EE’s Petition for Protective Order dated 09/20/10 is set for January 6, 2011.  EE’s 09/07/10 Petition to Exclude Records will be heard that same date.  Per the parties’ agreement, witness lists shall be due to the board and served upon the opposing party by December 6, 2010.  Written briefs shall be due to the board and served upon the opposing party by December 30, 2010, emailed to amanda.eklund@alaska.gov, with a hard copy to follow by mail (emphasis in original; Prehearing Conference Summary, dated October 26, 2010, served October 29, 2010).

32) As of October 26, 2010, relevant documents in Employee’s agency file included Employer’s September 28, 2010 medical summary with attached records, its October 19, 2010 petition with Dr. Olbrich’s EME report attached, and Employer’s October 19, 2010 letter with its arguments about why the September 29, 2010 discovery order was wrong (record).  Among these records was an April 22, 2010 note from Dr. Garner opining Employee suffered an acute right hip labral tear but had antecedent “osteoarthritis of the right hip” (chart note, April 22, 2010).  Also available to the designee was Dr. Swanson’s June 15, 2010 EME opinion Employee’s 2008 “antalgic gait” and “referred pain” to one leg “might” be symptoms of “the first complaints” of right hip pain, implying a spinal etiology.  Dr. Swanson added the earlier reports from which Dr. Swanson gleaned this information failed to note on which side Employee experienced these preexisting signs and symptoms.  Dr. Swanson also mentioned if a recommended injection were performed and did not relieve Employee’s right hip symptoms, “further attention” needed to be given to ferret out any possible relationship between pre-existing spine issues and Employee’s right hip symptoms.  On July 26, 2010, the injection was performed but the results were not available to the designee by October 26, 2010 (EME report, June 15, 2010; Medical Summary, September 28, 2010).  

33) The records attached to the September 28, 2010 Medical Summary reveal no specific pre-injury reference to Employee’s right hip and, with exception of Dr. Swanson’s EME report, no suggestion of any connection between Employee’s pre-injury spine complaints and his right hip (Medical Summary and attached records, September 28, 2010).

34)  Records attached to the September 28, 2010 Medical Summary reveal evidence of pre-injury narcotic use, Employee’s loss of narcotic prescription approval and sources of narcotic prescriptions within 60 days of his reported injury, and post-injury narcotic prescriptions (EME report, June 15, 2010, at 9; see also Dr. Garner report, April 22, 2010).

35) The designee’s October 26, 2010 discovery order does not say whether the designee reviewed these medical records (Prehearing Conference Summary, October 26, 2010).

36) On October 29, 2010, Employer filed in the board’s Juneau office a Medical Summary to which were attached medical records from Dr. Lonser dated June 8, 2010, September 3, 2010, and October 4, 2010.  This same summary was subsequently received in the board’s Fairbanks office on November 5, 2010, and in the Anchorage office on December 8, 2010 (Medical Summary, October 28, 2010).

37) On November 12, 2010, Employer filed a petition intended to “amend” its October 15, 2010 petition to include a review of the board designee’s October 26, 2010 Prehearing Conference Summary “regarding limiting the scope of the Social Security Release,” and seeking an order requiring Employee “to sign the releases, as written, and vacate the order to return any records” (Petition, November 10, 2010).

38) On November 17, 2010, Employer filed Employee’s deposition transcript with the board’s Fairbanks office (Videotaped Deposition of Zorislav M. Stojanovich, October 25, 2010).

39) On November 29, 2010, Employer deposed Gary Olbrich, M.D. (Deposition of Gary O. Olbrich, M.D., November 29, 2010).
40) On December 16, 2010, Employer filed a transcript of Dr. Olbrich’s deposition (record).
41) On January 3, 2011, Employer filed a Medical Summary, in the board’s Fairbanks office, to which was attached medical records from Dr. Lonser (Medical Summary, December 29, 2010).

42) On January 12, 2011, the parties at prehearing were advised an Anchorage, Alaska Hearing Officer would chair the hearing.  Employee objected to Anchorage Board members participating and requested Fairbanks, Alaska Board members attend by phone (Prehearing Conference Summary, January 12, 2011).
43) On January 20, 2011, the parties attended a regular hearing in Anchorage, Alaska, with Employee and a Fairbanks Board member participating by phone, and the designated chair and an “at-large” Board member present in Anchorage, with Employer’s representative and witness (record).  
44) On January 26, 2011, Employer filed and served on Employee a copy of Employee’s January 11, 2010 “NMS General Health and Health History Questionnaire,” which states Employee has unspecified “osteoarthritis” (NMS General Health and Health History Questionnaire, January 11, 2010; see also Notice of Possible Claim Against the Second Injury Fund; January 21, 2011).
45) On January 31, 2011, Employer filed a Medical Summary on which was attached a record from Dr. Lonser (Medical Summary, January 28, 2011).
46) There is very little legislative history behind AS 23.30.108(d)-(e).  On March 20, 2009 SB 159 was read for the first time in the state Senate and referred to various committees.  SB 159 at its inception was “An Act increasing the maximum funeral expenses payable as a workers’ compensation death benefit; and providing for an effective date.”  This bill worked its way through committees until, on April 18, 2010, while it was on the House floor the bill was amended to add what eventually became AS 23.30.108(d)-(e), without any discussion or debate.  There was one unspecified objection, which was “heard and withdrawn.”  Amended SB 159 passed in the state House unanimously, moved immediately to the state Senate, and was there passed unanimously with no discussion or debate on April 18, 2010.  The governor signed it into law with an effective date of June 16, 2010 (The Alaska State Legislature, Journal Text for SB 159 in the 26th Legislature; www.legis.state.ak.us).

PRINCIPLES OF LAW

The Constitution of the State of Alaska §22.  Right of Privacy.  The right of the people to privacy is recognized and shall not be infringed. . . .

The 2010 amendment to add AS 23.30.108(d)-(e) reflects the legislature’s concern an injured worker’s constitutional right to privacy in medical information irrelevant to his claim is violated by its dissemination to employers, or by filing with the board.  These sections strengthen injured workers’ privacy rights, prevent discovery of unrelated information and provide for its return to the employee.  Furthermore, the “amendment attempts to craft a remedy in those cases . . .  where a protective order to prevent inappropriate disclosure was not obtained in the first place.”  Blakely v. Providence Health System, AWCB Decision No. 10-0145 at 13 (August 26, 2010).

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) This chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) Worker’s compensation cases shall be decided on their merits except where otherwise provided by statute. . . .

The board may base its decision not only on direct testimony and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).  
AS 23.30.005. Alaska Workers’ Compensation Board. . . .

. . . 

(h) The department shall adopt rules for all panels . . . and shall adopt regulations to carry out the provisions of this chapter.  Process and procedure under this chapter shall be as summary and simple as possible. . . .  

AS 23.30.107.  Release of information. (a) Upon written request, an employee shall provide written authority to the employer, carrier, rehabilitation specialist, or reemployment benefits administrator to obtain medical and rehabilitation information relative to the employee’s injury.  The request must include notice of the employee’s right to file a petition for a protective order with the division and must be served by certified mail to the employee’s address on the notice of injury or by hand delivery to the employee.  This subsection may not be construed to authorize an employer, carrier, rehabilitation specialist, or reemployment benefits administrator to request medical or other information that is not applicable to the employee’s injury. 

(b) Medical or rehabilitation records, and the employee’s name, address, social security number, electronic mail address, and telephone number contained on any record, in an employee’s file maintained by the division or held by the board . . . are not public records subject to public inspection and copying under AS 40.25. This subsection does not prohibit 

(1) the reemployment benefits administrator, the division, the board, or the department from releasing medical or rehabilitation records in an employee’s file, without the employee’s consent, to a physician providing medical services under AS 23.30.095 (k) or 23.30.110(g), a party to a claim filed by the employee, or a governmental agency; or 

(2) the quoting or discussing of medical or rehabilitation records contained in an employee’s file during a hearing on a claim for compensation, or in a decision and order of the board. 

(c) The division my not assemble, or provide information respecting, individual records for commercial purposes that are outside the scope of this chapter.

The scope of evidence admissible in administrative hearings is broader than is allowed in civil courts, generally, because AS 23.30.135 makes most civil rules of procedure and evidence inapplicable.  Information which would be inadmissible at a civil trial may nonetheless be discoverable in a worker’s compensation claim if it is reasonably calculated to lead to admissible evidence.  Cooper v. Boatel, Inc., AWCB Decision No. 87‑0108 (May 4, 1987).  Under relaxed evidence rules, discovery should be at least as liberal as in a civil action and relevancy standards should be at least as broad.  Schwab v. Hooper Electric, AWCB Decision No. 87‑322 (December 11, 1987).  To be admissible at hearing, evidence must be “relevant.”  See also AS 44.62.460(d).  The “relevant” and “reliable” admission standard gives the board discretion to exclude untrustworthy evidence.  See Whaley v. Alaska Workers Compensation Board, 648 P.2d 955, 958 (Alaska 1982).  However, the trustworthiness of relevant evidence is an issue properly addressed at the time of its admission at hearing, and does not impose an additional requirement for discovering information.  A party seeking to discover information need only show the information appears reasonably calculated to lead to the discovery of evidence, which will be admissible later at hearing.  Smart v. Aleutian Constructors, AWCB Decision No. 98‑0289 (November 23, 1998).  

The board refuses to order discovery that will not assist it in ascertaining the rights of the parties, or in resolving the claim.  Adkins v. Alaska Job Corp. Center, AWCB Decision No. 07-0128 (May 16, 2007); see also Austin v. Tatonduk Outfitters, AWCB Decision No. 98-0201 (August 5, 1998).  

AS 23.30.108. Prehearings on discovery matters; objections to requests for release of information; sanctions for noncompliance.  (a) If an employee objects to a request for written authority under AS 23.30.107, the employee must file a petition with the board seeking a protective order within 14 days after service of the request.  If the employee fails to file a petition and fails to deliver the written authority as required by AS 23.30.107 within 14 days after service of the request, the employee’s rights to benefits under this chapter are suspended until the written authority is delivered. 

(b) If a petition seeking a protective order is filed, the board shall set a prehearing within 21 days after the filing date of the petition.  At a prehearing conducted by the board’s designee, the board’s designee has the authority to resolve disputes concerning the written authority.  If the board or the board’s designee orders delivery of the written authority and if the employee refuses to deliver it within 10 days after being ordered to do so, the employee’s rights to benefits under this chapter are suspended until the written authority is delivered.  During any period of suspension under this subsection, the employee’s benefits under this chapter are forfeited unless the board, or the court determining an action brought for the recovery of damages under this chapter, determines that good cause existed for the refusal to provide the written authority. 

(c) At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee’s injury.  If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition, or defense.  If a discovery dispute comes before the board for review of a determination by the board’s designee, the board may not consider any evidence or argument that was not presented to the board’s designee, but shall determine the issue solely on the basis of the written record.  The decision by the board on a discovery dispute shall be made within 30 days.  The board shall uphold the designee’s decision except when the board’s designee’s determination is an abuse of discretion.

(d) If the employee files a petition seeking a protective order to recover medical and rehabilitation information that has been provided but is not related to the employee's injury, and the board or the board's designee grants the protective order, the board or the board's designee granting the protective order shall direct the division, the board, the commission, and the parties to return to the employee, as soon as practicable following the issuance of the protective order, all medical and rehabilitation information, including copies, in their possession that is unrelated to the employee's injury under the protective order.

(e) If the board or the board's designee limits the medical or rehabilitation information that may be used by the parties to a claim, either by an order on the record or by issuing a written order, the division, the board, the commission, and a party to the claim may request and an employee shall provide or authorize the production of medical or rehabilitation information only to the extent of the limitations of the order.  If information has been produced that is outside of the limits designated in the order, the board or the board's designee shall direct the party in possession of the information to return the information to the employee as soon as practicable following the issuance of the order.

AS 23.30.108(c) provides procedure and authority for control and resolution of discovery disputes.  Under AS 23.30.108(c), discovery disputes are initially decided at the prehearing conference level by a Board designee.  Yarborough v. Fairbanks Resource Agency, Inc., AWCB Decision No. 01-0229 (November 15, 2001).  Although the first sentence of §108 specifically refers to “releases” and “written documents,” the subsection repeatedly refers to the broader term “discovery dispute” as in reference to prehearing conference determinations.  Accordingly, §108 applies to discovery generally, and includes disputes concerning any examination, interrogatories, depositions, medical reports or other records held by the parties.  Palmer v. Air Cargo Express, AWCB Decision No. 05-0222 (August 30, 2005); Logan v. Klawock Heenya Corp., AWCB Decision No. 02-0078 (May 2, 2002).  

AS 23.30.108(d) and (e), effective June 16, 2010, provide general procedures and authority to control and “recover” an employee’s medical and rehabilitation “information,” which may be or has been provided but is “not related” to the employee’s injury.  Subsection 108(d) provides for issuance of a protective order determining what information is not related to an employee’s injury and directing a variety of entities to “return” such information to the employee as “soon as practicable.”  Subsection 108(e) provides if an order limits the medical and rehabilitation information “that may be used” by parties to a claim, the employee need only authorize production of such “information” to the order’s extent, and any information produced outside the limiting order’s scope must be returned to the employee “as soon as practicable.”  As there is no decisional law addressing these subsections, their application is an issue of first impression.

The board designee’s decision on releases and other discovery matters must be upheld, absent “an abuse of discretion.”  Several definitions of “abuse of discretion” appear in Alaska law, although none occur in the Alaska Workers’ Compensation Act.  The Alaska Supreme Court stated abuse of discretion consists of “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.”  Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985).  An agency’s failure to apply properly the controlling law may also be considered an abuse of discretion.  Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962).  The Administrative Procedure Act, at AS 44.62.570, provides another definition for use by courts in considering appeals of administrative agency decisions.  It contains terms similar to those noted above, but also expressly includes reference to a “substantial evidence” standard:

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence. . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.


On appeal to the Alaska Worker’s Compensation Appeals Commission or the courts, decisions reviewing the board designee’s discovery determinations are subject to review under the “abuse of discretion” standard, which incorporates the “substantial evidence test.”  Therefore, a substantial evidence standard is applied to review of the board designee’s discovery determination.  Augustyniak v. Safeway Stores, Inc., AWCB No. 06-0086 (April 20, 2006).  When applying a substantial evidence standard, a “[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion . . . the order . . . must be upheld.”  Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978).

ANALYSIS

Alaska’s Constitution includes a specific “right to privacy,” broader than found in the United States Constitution.  An injured employee’s right to privacy must therefore be balanced against an employer’s right to discover information “related” or relevant to Employee’s claims under the Act.  The Act and administrative regulations must be construed with this principle in mind.

1) Is the board designee’s September 29, 2010 discovery order supported by substantial evidence?

The designee entered two, relevant discovery orders on September 29, 2010.  First, she limited Employer’s releases seeking information related to “spine, hips, lower extremities and/or chronic pain” to Employee’s “right hip only,” and further restricted the scope of releases to two years prior to Employee’s March 23, 2010 injury.  Second, the designee ordered Employer to return to Employee all information obtained “which is outside the scope of the approved release.”  So far as can be determined from the record, based primarily upon the “received’ stamps on documents in Employee’s agency file, the board’s designee had no medical records in Employee’s agency file for review at the time of the September 29, 2010 prehearing conference.  The designee therefore necessarily relied upon other “records” in the file, which included internal Employer emails making reference to Employee having an unspecified history of osteoarthritis, and having been prescribed narcotic pain medications from at least as early as 2006.  Given the lack of medical evidence, the designee could have reasonably concluded, based upon Employee’s prehearing conference denials he ever had or said he had osteoarthritis in his right hip prior to March 23, 2010, Employer provided no evidence at the prehearing conference to justify Employee signing a broader release.  The designee could have therefore reasonably limited the release to information related to Employee’s right hip going back two years from the date of Employee’s March 23, 2010 injury.

Consequently, without reweighing the evidence before the designee, in light of the agency file as a whole as it appears to have existed on September 29, 2010, and without regard to subsequent evidence, which the law says may not be considered (§108(c)), there was such relevant evidence as a reasonable mind might accept as adequate to support the designee’s conclusion, which granted the protective order on the releases.  Accordingly, the designee’s first protective order must be upheld as it was supported by substantial evidence at the time it was made.

Given her first protective order, the designee next addressed Employee’s September 7, 2010 petition, at least partially, and applied the statute requiring an order directing Employer to return to Employee all information unrelated to the injury, under the just-issued protective order.  For the same reasons discussed above, the designee’s second discovery order directing Employer to return all information outside the limitations of the revised releases must be upheld as it too was supported by substantial evidence at the time it was made.  Under this case’s circumstances, the designee’s directions at the time they were given were not unclear as it would be a relatively simple matter for Employer to identify information in its possession, which did not relate to Employee’s right hip or which fell outside the two-year limitation, and return it.
2) Did the board’s designee abuse her discretion in her September 29, 2010 discovery order?

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence.  The designee here cited the applicable statutes in her prehearing conference summary and applied the law to the extremely limited evidence presented to her by the parties at the September 26, 2010 prehearing conference.  The designee found Employer failed to provide a nexus between Employee’s right hip injury and the more expansive information releases it proffered to Employee for signature.  The designee’s approach was consistent with precedent and the manner required by law in such discovery disputes.  Accordingly, the designee did not abuse her discretion by failing to follow the law.  As already discussed above, the designee’s discovery order is supported by her findings and her findings are supported by the evidence with which she was presented at the time of the September 29, 2010 prehearing conference.  

The law says if a discovery dispute comes up for review, “evidence or argument that was not presented to the board’s designee” may not be considered.  Though immediately after the September 29, 2010 prehearing conference Employer’s medical evidence began being received, the prehearing was over and the order issued.  Under normal circumstances such subsequent evidence and arguments may not be considered on review of a discovery dispute under §108(c).  Consequently, none of the subsequent evidence or argument received after the September 29, 2010 prehearing conference may be considered in determining whether the designee abused her discretion based upon the evidence or argument before her on September 29, 2010.  Given the law and the facts discussed above, it cannot be found the designee abused her discretion.

3) Is the board designee’s October 26, 2010 discovery order supported by substantial evidence?

The designee entered one, relevant discovery order on October 26, 2010, in reference to a Social Security record release, but also set a hearing on Employee’s September 7, 2010 petition to exclude records.  The parties “incorporated” all arguments made at the September 29, 2010 prehearing.  As to the discovery order, the designee granted Employee’s petition for a protective order on a Social Security release seeking information related to “spine, hips, lower extremities and/or chronic pain” by limiting it to Employee’s “right hip only.”  The designee also included as issues for a regular hearing Employer’s likely appeal of the October 26, 2010 discovery order along with Employer’s pending appeal of the September 29, 2010 discovery order, all of which was ultimately heard on January 20, 2011.

By October 26, 2010, Employee’s agency file in Fairbanks contained Employer’s September 28, 2010 medical summary with attached records, Dr. Olbrich’s September 20, 2010 EME report, which provided a flow chart of Employee’s medical records from March 13, 2004, through August 30, 2010, and Employer’s legal arguments.  The designee’s October 26, 2010 discovery order does not say whether the designee reviewed these medical records, which by that time had been filed and were available for review.  Reviewing the records attached to the September 28, 2010 Medical Summary reveals no specific pre-injury reference to Employee’s right hip and, with one exception, no suggestion of any connection between Employee’s pre-injury spine complaints and his right hip.  On June 15, 2010, EME Dr. Swanson opined Employee’s preexisting “antalgic gait” and “referred pain” to one leg “might” be symptoms of “the first complaints” of right hip pain, but added the earlier reports failed to note on which side Employee experienced these pre-existing symptoms.  Dr. Olbrich’s flow chart and report do not disclose any opinion suggesting a connection between Employee’s March 23, 2010 right hip injury and his “spine . . . lower extremities and/or chronic pain.”  In other words, Dr. Olbrich does not suggest Employee’s hip pain may arise from a spine, lower extremity or chronic pain condition.  Given this evidence, the designee could have reasonably concluded the Social Security release should be limited to Employee’s right hip only.  

However, these same records, which were available to the designee on October 26, 2010, contain evidence of Employee’s prior use of narcotics, his difficulties with pre-injury physicians in respect to narcotic use, and his loss of narcotic prescription authority and sources, just 60 days before his March 23, 2010 injury.  As Employer was, before October 26, 2010, developing a defense to Employee’s claim based in part on “narcotic-seeking behavior” and “malingering,” information concerning Employee’s pre- and post-injury narcotic prescription and use history, if any, from Social Security may lead to discovery of evidence related to the current injury, or more particularly, to Employer’s defense to Employee’s claim, which may be admissible at hearing.  Similarly, information concerning Employee’s pre- and post-injury narcotic use from Social Security records may be “related” to Employee’s current injury because, for example, he has sought and received narcotics to treat his symptoms arising from the injury.  

These findings and conclusions do not require “re-weighing” the evidence on review of the designee’s order.  Rather, they point out evidence available to the designee on October 26, 2010.  It cannot be determined from the October 26, 2010 order whether the designee considered this evidence.  Accordingly, the designee’s protective order on the Social Security release, to the extent it is limited to the right hip as a body part is supported by substantial evidence.  However, the restricted Social Security release will not allow Employer to discover Social Security information concerning Employee’s pre- or post-injury narcotic use, if any.  In this regard, the designee’s discovery order to the extent it prevents Employer from obtaining narcotics information from the Social Security Administration is not supported by substantial evidence.  This matter will be remanded to the designee for further consideration of an appropriately tailored Social Security release, limited to the right hip, and allowing discovery of narcotic use, for any reason.

4) Did the board’s designee abuse her discretion in her October 26, 2010 discovery order?

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence.  Given the above referenced medical information, which was available to the designee on October 26, 2010, the designee’s decision insofar as it restricts Employer’s access to pre- or post-injury narcotic history from the Social Security Administration, is not supported by the evidence.  For the same reasons set forth above, the designee’s October 26, 2010 discovery order in respect to the Social Security release is an abuse of discretion to the extent it does not allow Employer to discover, from the Social Security Administration, Employee’s pre- or post-injury narcotic history, if any.

5) Should this case be remanded to the designee for further action in respect to discovery?

Notwithstanding the above discussion concerning the October 26, 2010 discovery order, this matter shall be referred back to the designee for further action, for several additional reasons.  First, though the September 29, 2010 discovery order is supported by substantial evidence, and was not an abuse of the designee’s discretion at the time the designee entered it, the fact medical and other “information” has been filed with the board and possibly disseminated to others since the September 29, 2010 discovery order was made, requires further action to address those records and information.  For example, when the September 29, 2010 order directed Employer to return to Employee all information outside the scope of the designee’s protective order, there were no medical records and little if any other “information” subject to the designee’s order in the agency file.  Such information was either in a different Board office, in the mail in route to Fairbanks or not yet obtained or created.  The designee’s September 29, 2010 order did not direct the “division” or “the board” to return protected information to Employee as it could have, because the designee would not have been aware of what protected information, if any, was in other Division offices or in route.  Consequently, the designee’s September 29, 2010 order did not take into account such information, and it remains in the agency’s file.  So long as the protected information remains in the file, its presence vitiates the designee’s order directing Employer to return it to Employee, and 
AS 23.30.108(d)-(e)’s overall intent is thwarted.

Second, since the designee must resolve this issue on remand, and given Employer believes it has obtained “new evidence” it had not presented to the designee at the time of the September 29, 2010 prehearing conference, Employer has the statutory right to send new releases to Employee for his review, signature, and delivery, or alternately Employee’s objection and request for a protective order if he feels the new releases exceed the scope of allowable discovery.  While evidence obtained after the September 29, 2010 prehearing conference may not be considered on review of the designee’s September 29, 2010 decision, it may be the basis for new releases, given new facts.  It is more efficient to address the existing, September 29, 2010 discovery order vis-à-vis protected information in the agency file and any potential new discovery issues together at the next prehearing conference.

Accordingly, if Employer believes its new evidence justifies broader discovery releases, it may serve those releases on Employee according to the Act and the regulations.  Employee may object and file a petition for a protective order under AS 23.30.108(a).  The designee will review the evidence and the arguments presented to her in support of and against any such petition for protective order and rule accordingly.  Employee already filed a September 7, 2010 petition for a protective order under AS 23.30.108(d)-(e), and the designee already ruled on his petition, at least partially.  The designee will be directed on remand to rule fully on Employee’s petition for a protective order to recover medical and rehabilitation information already provided but not related to Employee’s injury, as determined at a prehearing, pursuant to AS 23.30.108(a)-(e).  The designee’s ruling may be different if new evidence justifies a different, broader scope of releases.  These are difficult, complicated issues and this procedure comports with the legislature’s intent the Act be construed to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to employers.  The Act, especially given the advent of §108(d)-(e), must be construed to fulfill the legislature’s intent within the bounds of fundamental fairness and due process.  This decision intends to make this difficult procedural interplay among statutes as summary and simple as possible.
Third, the designee’s September 29 and October 26, 2010 discovery orders appear to some extent internally inconsistent because the September order ruled partially on Employee’s September 7, 2010 petition to exclude information from the file, and ordered Employer to return all unrelated records and information to Employee.  At the same time, the order further advised the designee would rule on the September 7, 2010 petition at the October prehearing conference.  Ultimately, on October 26, 2010, the designee’s discovery order said Employee’s September 7, 2010 petition to exclude information under AS 23.30.108(d)-(e) would be heard at a regular hearing in January 2011.  The law says the “board’s designee has the authority to resolve disputes” involving discovery in the first instance.  Accordingly, the matter shall be remanded so the designee may rule fully on Employee’s September 7, 2010 petition as it may now apply, given all the evidence.

Alternately, if Employer does not serve Employee with any new requests for written authorization to release information in light of its new evidence, Employee will have no reason to file a new petition for a protective order.  In that case, there will be no reason for the designee to rule any differently than she did in the first instance and her September 29, 2010 discovery order stands affirmed and Employer’s petition for review of it remains denied.  In that case, the designee’s task on remand will be to identify and remove the protected information from the agency file in accordance with its September 29, 2010 discovery order.

In any and all cases, the law says protected information must be returned to Employee as “soon as practicable.”  Nothing prevents Employer from returning protected information to Employee as soon as practicable.  However, since Employer has the right to petition the Alaska Supreme Court for review of this interlocutory decision, and the right to appeal to the Alaska Workers’ Compensation Appeals Commission and then to the Court from any final decision, it is premature and thus not “practicable” for the division and the board to “return” any protected information to Employee at this time.  If there is a petition for review or appeal, the agency must make a record on appeal for the appellate body to review.  Employer is not prejudiced by returning its copies of protected information because it can review the record on appeal.  Thus, the division or board’s copies of protected records must be kept, segregated and sealed, in the file until all rights of appellate review have been exhausted.  On remand the designee shall be directed to identify any protected information, remove it, list it, provide the list to the parties, place a copy of the list in Employee’s agency file and place the protected information in a sealed envelope in the agency file with instructions on the envelope stating the contents are protected and the envelope is not to be opened unless and until appellate review is sought, at which time agency staff may open the envelope and make the protected documents part of the record on appeal.  Jurisdiction will be reserved over any disputes.

CONCLUSIONS OF LAW

1) The board designee’s September 29, 2010 discovery order is supported by substantial evidence.

2) The board’s designee did not abuse her discretion in her September 29, 2010 discovery order.

3) The board designee’s October 26, 2010 discovery order is not supported by substantial evidence.

4) The board’s designee did abuse her discretion in her October 26, 2010 discovery order.

5) This case shall be remanded to the designee for further action in respect to discovery.


ORDER

1) Employer’s October 15, 2010 petition for review of the board designee’s September 29, 2010 discovery order is denied.

2) The designee’s September 29, 2010 discovery order is affirmed.

3) Employer’s November 10, 2010 petition for review of the designee’s October 26, 2010 discovery order is granted.

4) The designee’s October 26, 2010 discovery order is reversed and remanded.

5) This case is remanded to the designee for further action in respect to discovery consistent with this decision.

6) The designee shall, on remand, rule fully on Employee’s petition for a protective order to recover medical and rehabilitation information that has been provided but is not related to Employee’s injury, as determined at a prehearing, pursuant to AS 23.30.108(a)-(e)
7) Any and all protected records under AS 23.30.108(d)-(e) in the division’s or the board’s possession must be kept, segregated and sealed, in Employee’s agency file until all rights of appellate review have been exhausted. 
8) The designee shall identify any protected information in the division or the board’s possession, remove it, list it, provide the list to the parties, place a copy of the list in Employee’s agency file and place the protected information in a sealed envelope in the agency file with instructions on the envelope stating the contents are protected and the envelope is not to be opened unless and until appellate review is sought, at which time agency staff may open the envelope and make the protected documents part of the record on appeal.  If and when a final decision on the merits is issued, and when Employer’s right to appellate review is exhausted, the sealed envelope shall be returned to Employee.
9) Jurisdiction is reserved to resolve any disputes.

Dated in Anchorage, Alaska on February 22, 2011.
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RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.  However, the parties are advised the commission decided in Municipality of Anchorage v. McKitrick, AWCAC Decision No. 136 (June 30, 2010), it has no jurisdiction to hear appeals from interlocutory decisions and appellate review must be made to the Alaska Supreme Court.  The commission may or may not accept a petition for extraordinary review and a timely request for relief from the Court may also be required.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of ZORISLAV M. STOJANOVICH employee / applicant v. NANA REGIONAL CORP INC, employer; ACE AMERICAN INSURANCE COMPANY, insurer / defendants; Case No. 201004694; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on February 22, 2011.
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