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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512
Juneau, Alaska 99811-5512

	CHERYL G. COPPE, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

UNITED PARCEL SERVICE, INC.,

                                                  Employer,

                                                   and 

LIBERTY INSURANCE CORP.,

                                                  Insurer,

                                                     Defendants.
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	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  200716885
AWCB Decision No.  11-0020

Filed with AWCB Anchorage, Alaska

on February 24, 2011


United Parcel Service’s (Employer) November 24, 2010 petition to compel Employee to attend an employer’s medical evaluation (EME), Cheryl Coppe’s (Employee) October 6, 2010 petition for a Second Independent Medical Evaluation (SIME), and her associated October 20, 2010 petition for “expedited consideration” of Employer’s objection to her Affidavit of Readiness for Hearing (ARH) on her October 6, 2010 petition, were heard on January 25, 2011, in Anchorage, Alaska.  Employee appeared, represented herself and was the only witness.  Attorney Robert Bredesen appeared and represented Employer and its insurer (Employer).  The record closed at the hearing’s conclusion on January 25, 2011.

ISSUES

Employee contends Employer already sent her to one EME, then to another EME with a new doctor added as a panelist with the first.  She contends Employer, by trying to send her to yet another EME with a new doctor, is trying to make an unlawful change in Employer’s choice of physician, and consequently, contends she does not have to attend an EME with James Robinson, M.D., as Employer demands.  

Employee contends medical opinions in the record reflect disputes warranting an SIME.  She also contends her October 20, 2010 petition for expedited consideration was her way of responding to Employer’s opposition to her ARH on her SIME petition, an opposition which Employee contends was Employer’s “disingenuous” attempt to “thwart” a quick resolution to her claim.  She contends her records show hers is not a “mental injury” claim, but rather, her depression arose out of her chronic pain suffered post-surgery, which surgery resulted from her work-related injury.  She further contends records show the work injury was “the substantial cause” of Employee’s need for mental health care because ongoing pain since her foot surgery caused depression.  Employee contends records show she continues to receive mental health treatment for the sequelae of her work-related injury and further show she continues to receive physical therapy prescriptions for her work-related injury.  Employee contends these medical opinions are at odds with the EME opinions and consequently, she seeks an SIME.

Employer contends its first EME was with Thomas Williamson-Kirkland, M.D., and thereafter it convened a “panel” EME, which included Dr. Williamson-Kirkland and Steven Fey, PhD.  Employer contends neither the law nor the regulations say adding a “panelist” to form a panel during a second EME is a disqualifying “change of physician.”  Consequently, it contends adding Dr. Fey to form a panel did not constitute a “change of physicians.”  Employer contends Employee’s claims have changed from primarily physical issues to issues involving mental health concerns.  It contends the Act must be interpreted “reasonably” and “flexibly” to allow Employer to investigate these mental health issues, which arose since Employer’s last EME.  Furthermore, Employer contends its past physicians are no longer available to come to Alaska, so they are “unavailable” and the same process applied to employees who can no longer use their attending physicians because of their unavailability should apply to Employer as well.  Lastly, Employer contends it relied upon Employee’s arguments she could not travel, so in light of all the above, it exercised its “one change in the employer’s choice of a physician” and arranged for an EME with Dr. Robinson in Anchorage, Alaska.  

As for the SIME, Employer contends Employee’s doctors did not give an opinion concerning causation of Employee’s depression.  Employer contends its EME doctors have not addressed many of Employee’s claims, including those concerning mental health issues, and there are no significant disputes.  Thus, Employer contends it is premature to order an SIME because many of the issues are simply not ripe.  It contends the SIME request should be denied.

1) Should Employee be ordered to attend an EME with Dr. Robinson?

2) Should an SIME be ordered?


FINDINGS OF FACT 

Evaluation of the hearing record as a whole establishes the following facts and factual conclusions by a preponderance of the evidence:

1) On or about June 3, 2007, Employee injured her left foot and inner ankle at the arch through overuse, i.e., walking an average of five (5) miles per day in work shoes while on the job for Employer (Report of Occupational Injury or Illness, December 20, 2007).

2) On February 9, 2008, Employer required Employee to see Dr. Williamson-Kirkland for Employer’s first EME (Medical Examination of Cheryl Coppe, February 9, 2008; see also Memorandum in Support of Employer’s 11/24/10 Petition to Compel Employee’s Attendance at an Independent Medical Evaluation, December 14, 2010, at 1). 
3) On April 10, 2008, Kenneth Swayman, DPM, and Eugene Chang, M.D., operated on employee’s left foot (PMAC Procedure Report, April 10, 2008).
4) On August 15, 2008, Dr. Chang opined Employee would have a ratable permanent impairment greater than zero arising from this claim (letter from Thomas Schmidt to Dr. Chang dated August 5, 2008, signed by Dr. Chang August 15, 2008).
5) On October 9, 2008, Dr. Swayman opined Employee would have a ratable permanent impairment greater than zero arising from this claim (letter from Thomas Schmidt to Dr. Swayman dated October 7, 2008, signed by Dr. Swayman October 9, 2008).
6) On March 20, 2009, Employer required Employee to attend an EME with Dr. Williamson-Kirkland and Dr. Fey together as a “panel” (Medical Examination of Cheryl Coppe, March 20, 2009; Psychological Examination of Cheryl Coppe, March 20, 2009; see also Employer’s hearing admissions).
7) On March 20, 2009, EME Dr. Williamson-Kirkland opined Employee would have no ratable PPI resulting from work-related foot injury (Medical Examination of Cheryl Coppe, March 20, 2009 at 11).
8) On March 20, 2009, EME Dr. Fey opined it was “apparent to me that the ankle injury and the stress of the surgery have contributed to the depressive response somewhat, but it is my view that this is far less of a substantial cause than the chronic issues. . . .” (Psychological Examination of Cheryl Coppe, March 20, 2009, at 13).  Dr. Fey’s EME report focused primarily on the “cause” of Employee’s psychological “conditions” but also opined the ankle injury, “work problems” related to it, and the subsequent surgery are in part “causative of a worsening of her depressive disorder” but in his view “not the most substantial cause of the worsening” (id. at 14).
9) On August 28, 2009, employee filed a claim requesting permanent partial impairment (PPI), medical costs (current and future), transportation costs, review of her reemployment benefits eligibility status, penalty, interest, and requesting a finding of unfair or frivolous controversion (claim, August 28, 2009).
10) On April 30, 2010, Aryeh Levenson, M.D., took a history from Employee on referral from her therapist for medication management.  Employee reported she had received disability as a result of an ankle injury and her current depressive symptoms “were a manifestation of her functional limitations that stemmed from her 2007 injury that resulted in her inability to maintain employment and lose her sense of self competency.”  Under “Clinical Summary and Diagnostic Formulation,” Dr. Levenson opined:
Based on history, meets criteria for Panic D/O; PTSD; Major Depression, in remission; chronic pain.  In many ways she is grieving the loss of her pre-injury self and hasn’t yet come to terms with acceptance of her current state -- thus inhibiting her ability to reclaim her identity as an individual.

At this point it is unclear to what degree her pain sx vs. mood sx vs. characterological sx may be impacting her functioning (Medication Evaluation, April 30, 2010 at 2-3).

11) On October 6, 2010, employee filed a claim requesting temporary total disability (TTD) from April 10, 2008 and continuing, PPI, medical costs, transportation costs, a compensation rate adjustment, review of her reemployment benefits status, penalty, interest, and a finding of an unfair or frivolous controversion (claim, October 6, 2010).

12) On October 6, 2010, Employee filed a petition requesting an SIME including a panel with several medical specialties (Petition, October 6, 2010).

13) October 20, 2010, Employee filed a petition seeking expedited consideration of her SIME petition, in response to Employer’s opposition to Employee’s ARH on her SIME request (Petition, October 20, 2010).

14) On October 27, 2010, Employer answered Employee’s Petition for an SIME and argued the time is not yet ripe for an SIME because the issues have not all been developed fully (answer, October 27, 2010).

15) On December 14, 2010, employer filed an affidavit counsel stating in relevant part:

(2)  At all times since Dr. Robinson was selected to perform an IME in this case it has been my understanding that Drs. Williamson-Kirkland and Fey have ceased performing IMEs in Alaska.  I did speak with Dr. Fey roughly a month ago and he indicated that he was considering resuming the performance of IMEs, but had not yet informed OMAC of this, and had no specific plans.

(3) On December 13, 2010, I spoke with Joe Banyak, a Client Services Representative with OMAC.  He verified that neither physician is available to evaluate the employee in Alaska, and OMAC is not aware of any intention on the part of either physician to resume performing IMEs Alaska at any time in the future (Affidavit of Counsel, December 14, 2010).

16) Neither Dr. Williamson-Kirkland nor Dr. Fey have referred Employee to a specialist or to Dr. Robinson (Employer’s hearing admissions).
17) Employer adduced no evidence stating Drs. Williamson-Kirkland and Dr. Fey have ceased performing EMEs altogether, are deceased, retired or unable to perform an EME on Employee in another state (record).
18) Employee testified she does not refuse to travel outside for an EME (Coppe).
19) At this time there is no impediment to Employee traveling outside for an EME and she is ready, willing and able to do so (observations, facts of the case, and inferences drawn from all of the above).
20) Employee’s medical records show concerns with a pre-injury history of depression (record).  
21) On January 25, 2011, Employee testified at hearing she continued to need and receive mental health treatment for her post-surgery depression (Coppe). 

22) Employee has been in ongoing treatment with Advanced Physical Therapy since her foot surgery (Coppe).

23) Employee identified various medical records, which she said showed medical disputes between her attending physicians and Employer’s EME (Coppe).

24) Employee has had limited medical care since her case was controverted, because she cannot afford it (Coppe).

25) The record does not disclose Employee has ever been rated by her own physicians for PPI (record).
26) Issues in Employee’s claim involve orthopedic and mental health concerns, and their interplay (record; experience, judgment, observations).
27) These issues would best be addressed by an orthopedic surgeon or physiatrist and a psychiatrist (experience, judgment, observations).
28) Employee is not represented by an attorney (Coppe; record).

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) This chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) Worker’s compensation cases shall be decided on their merits except where otherwise provided by statute. . . .

AS 23.30.005.  Alaska Workers’ Compensation Board.
. . .

(h) The department shall adopt rules . . . and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible.

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).

AS 23.30.095.  Medical treatments, services, and examinations. . . .

. . .

(e) The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer's choice authorized to practice medicine under the laws of the jurisdiction in which the examination occurs, furnished and paid for by the employer.  The employer may not make more than one change in the employer's choice of a physician or surgeon without the written consent of the employee.  Referral to a specialist by the employer's physician is not considered a change in physicians.  An examination requested by the employer not less than 14 days after injury, and every 60 days thereafter, shall be presumed to be reasonable, and the employee shall submit to the examination without further request or order by the board. . . .

. . .

(k) In the event of a medical dispute regarding determinations of causation . . . or compensability between the employee’s attending physician and the employer’s independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.

Mitchell v. United Parcel Service, AWCB Decision No. 02-0195 (September 27, 2002) at 4, addressed the situation where an EME physician is no longer “available” and said:

The employee argues that when the employer changed from Dr. McNamara to Dr. Levine, this was the employer’s one permissible change.  However, when a physician is no longer available because they have closed their practice, moved out of state or refuses to treat the employee, it is recognized that a new physician may be appointed as a ‘substitution’ and not a change.  Bloom v. Tekton, Inc., 5 P.3d 235 (Alaska 2000) (discussing physician substitution versus change in the context of the employee).  We find Dr. McNamara was unavailable due to circumstances beyond the employer’s control.  We find the change from Dr. McNamara to Dr. Levine to be a substitution due to the unavailability of Dr. McNamara, and not a change in physician.

Colette v. Arctic Lights Electric, AWCB Decision No. 05-0135 (May 19, 2005) at 3-4, addressed a somewhat analogous situation and said:

The . . . Act . . . gives each injured worker the right to choose an attending physician.  AS 23.30.095(a).  Similarly the employer has a right to choose a physician to examine the employee.  AS 23.30.095(e).  However, to curb potential abuses -- especially doctor shopping -- the Act allows an injured worker or employer to change designated physicians only once without first obtaining the other party’s written consent.  The rule against excessive physician change is intended to curb opinion shopping.  See, e.g., HCS CCS SB 322 Sectional Analysis dated April 6, 1988.  However, when a designated physician refers the injured employee to a specialist, this is not considered a change in physician.  
AS 23.30.095(a) & (e). . . .

. . .

We find the employer’s first choice of EME physician was Dr. Bald.  We also find that the employer exercised its one change by sending the employee to Drs. Robinson and Soot (as a panel).  We find, based on the employer’s concession, that the examination by Dr. Mayhall was an impermissible change of physician. As the evaluation with Dr. Mayhall was completed without written authorization from the employee or referral, we find it is the product of an excessive unauthorized change in physician.

Regulation 8 AAC 45.090(b) provides for orders requiring an employer to pay for an employee’s examination pursuant to §095(k) or §110(g).  Section 095(k) and §110(g) are procedural in nature, not substantive, for the reasons outlined in Deal v. Municipality of Anchorage, AWCB Decision No. 97-0165 (July 23, 1997) at 3; see also Harvey v. Cook Inlet Pipe Line Co., AWCB Decision No. 98-0076 (March 26, 1998).  Considering §135(a) and §155(h), wide discretion exists under AS 23.30.110(g) to consider any evidence available when deciding whether to order an SIME to assist in investigating and deciding medical issues in contested claims, to best “protect the rights of the parties.”

The Alaska Workers’ Compensation Appeals Commission (AWCAC) in Bah v. Trident Seafoods Corp.,  AWCAC Decision No. 073 (February 27, 2008) addressed the board’s authority to order an SIME under §095(k) and §110(g).  With regard to §095(k), the AWCAC referred to its decision in Smith v. Anchorage School District, AWCAC Decision No. 050 (January 25, 2007), at 8, in which it confirmed, as follows:

[t]he statute clearly conditions the employee’s right to an SIME . . . upon the existence of a medical dispute between the physicians for the employee and the employer.

The AWCAC further stated in dicta, before ordering an SIME it is necessary to find the medical dispute is significant or relevant to a pending claim or petition and the SIME would assist the board in resolving the dispute.  Bah v. Trident Seafoods Corp., AWCAC Decision No. 073 (February 27, 2008), at 4.  
The AWCAC further outlined the board’s authority to order an SIME under §110(g), as follows:

[T]he board has discretion to order an SIME when there is a significant gap in the medical or scientific evidence and an opinion by an independent medical examiner or other scientific examination will help the board in resolving the issue before it (id. at 5).

Under either §095(k) or §110(g), the AWCAC noted the purpose of ordering an SIME is to assist the board, and is not intended to give employees an additional medical opinion at the expense of employers when employees disagree with their own physician’s opinion (id.).  When deciding whether to order an SIME, the board typically considers the following criteria, though the statute does not require it:

1)  Is there a medical dispute between Employee’s physician and an EME?

2)  Is the dispute significant? and

3)  Will an SIME physician’s opinion assist the board in resolving the disputes?
Deal v. Municipality of Anchorage (ATU), AWCB Decision No. 97-0165 at 3 (July 23, 1997).  See also, Schmidt v. Beeson Plumbing and Heating, AWCB Decision No. 91-0128 (May 2, 1991).  Accordingly, an SIME pursuant to §095(k) may be ordered when there is a medical dispute, or under §110(g) when there is a significant gap in the medical or scientific evidence.  

AS 23.30.110.  Procedure on claims. . . . .

. . .

(g) An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician, which the board may require.  The place or places shall be reasonably convenient for the employee. . . . 
AS 23.30.135.  Procedure before the board. (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.155.  Payment of compensation. . . .

. . .

(h) The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, upon receipt of notice from a person entitled to compensation, or from the employer, that the right to compensation is controverted, or that payments of compensation have been increased, reduced, terminated, changed, or suspended, make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

AS 23.30.190.  Compensation for permanent partial impairment; rating guides. (a)  In case of impairment partial in character but permanent in quality . . . the compensation is $177,000 multiplied by the employee’s percentage of permanent impairment of the whole person. . . .

8 AAC 45.082.  Medical treatment. . . .

. . .


(c) Physicians may be changed as follows:

. . .

(2) Except as otherwise provided in this subsection, an employee injured on or after July 1, 1988, designates an attending physician by getting treatment, advice, an opinion, or any type of service from a physician for the injury. If an employee gets service from a physician at a clinic, all the physicians in the same clinic who provide service to the employee are considered the employee's attending physician. An employee does not designate a physician as an attending physician if the employee gets service

(A) at a hospital or an emergency care facility;

(B) from a physician 

(i) whose name was given to the employee by the employer and the employee does not designate that physician as the attending physician;

(ii) whom the employer directed the employee to see and the employee does not designate that physician as the attending physician; or

(iii) whose appointment was set, scheduled, or arranged by the employer, and the employee does not designate that physician as the attending physician.

(3) For an employee injured on or after July 1, 1988, an employer's choice of physician is made by having a physician or panel of physicians selected by the employer give an oral or written opinion and advice after examining the employee, the employee's medical records, or an oral or written summary of the employee's medical records.  To constitute a panel, for purposes of this paragraph, the panel must complete its examination, but not necessarily the report, within five days after the first physician sees the employee.  If more than five days pass between the time the first and last physicians see the employee, the physicians do not constitute a panel, but rather a change of physicians.

(4) Regardless of an employee's date of injury, the following is not a change of an attending physician:

(A) the employee moves a distance of 50 miles or more from the attending physician and the employee does not get services from the attending physician after moving; the first physician providing services to the employee after the employee moves is a substitution of physicians and not a change of attending physicians;

(B) the attending physician dies, moves the physician’s practice 50 miles or more from the employee, or refuses to provide services to the employee; the first physician providing services to the employee thereafter is a substitution of physicians and not a change of attending physicians. .  .


ANALYSIS

1) Should Employee be ordered to attend an EME with Dr. Robinson?

This is a legal issue, with undisputed facts, to which the statutory presumption of compensability does not apply.  This issue turns first on the question whether Employer already used its “one change” of Employer’s “choice of physician” under AS 23.30.095(e) and 8 AAC 45.082(c)(3).  If it did, Employer may not require Employee to see another EME without her consent.  Here, it is undisputed Employer required Employee to see Dr. Williamson-Kirkland on February 8, 2008, for Employer’s first EME, and sent her back to him for a follow-up EME on March 20, 2009 (Memorandum in Support of Employer’s 11/24/10 Petition to Compel Employee’s Attendance at an Independent Medical Evaluation, December 14, 2010, at 1; see also Medical Examination of Cheryl Coppe, March 20, 2009).  It is also undisputed Employer subsequently required Employee to attend an EME with Dr. Williamson-Kirkland and Dr. Fey together as a “panel” on May 20, 2009 (Memorandum in Support of Employer’s 11/24/10 Petition to Compel Employee’s Attendance at an Independent Medical Evaluation, December 14, 2010, at 1; Medical Examination of Cheryl Coppe, March 20, 2009; Psychological Examination of Cheryl Coppe, March 20, 2009, see also Employer’s hearing arguments).  Employer contends the second EME simply added another doctor to create a “panel” and thus does not constitute a “change” of physician.  Accordingly, Employer argues it retains its “one change” in the “employer’s choice of a physician” and now seeks to exercise its change by sending Employee to Dr. Robinson.  

But the law says otherwise; 8 AAC 45.082(c)(3) explains how an employer makes its “choice of physician” -- by “having a physician or panel of physicians” perform an evaluation.  Here, Employer made its first “choice of physician” by choosing Dr. Williamson-Kirkland, who examined Employee and provided a report.  Thus, Employer had Employee examined by “a physician . . . selected by the employer.”  Employer made its next “choice of physician” by having Dr. Williamson-Kirkland and Dr. Fey examine Employee on the same day as a “panel.”  Thus, Employer had Employee examined by a “panel of physicians selected by the employer.”  

The panel included Dr. Fey, who had not previously examined Employee; this constitutes a “change” in physician.  The fact Dr. Williamson-Kirkland was also a panelist for the second EME does not alter the nature of the “panel”; the panel was still “an employer’s choice of physician” and in this instance, its second choice.  As it was Employer’s second “choice,” and included a new physician, it was a “change” and Employer has no further right to change without Employee’s consent.  Employer’s logic would allow Employer to add one or more new doctors to this ever growing “panel” at will, all the while claiming it retained its “one change in the employer’s choice of a physician.”  Such a procedure would thwart the legislature’s intent of preventing “doctor shopping.”  Consequently, Employer may not require Employee to see Dr. Robinson for an EME under this theory.  This result is consistent with Colette, which found “the employer exercised its one change by sending the employee to Drs. Robinson and Soot (as a panel).”  Employer may, however, require Employee to return to the panel with Dr. Williamson-Kirkland and Dr. Fey, in accordance with AS 23.30.095(e).

This issue turns next on the question of whether Dr. Williamson-Kirkland and Dr. Fey are “unavailable.”  Employer contends they are unavailable because they are no longer coming to Alaska to perform EMEs and Employee refuses to travel outside.  Accordingly, it contends the regulation applicable to employees who move or otherwise lose their attending physicians, should also apply to Employer.  However, Employee testified at hearing she did not refuse to travel outside.  Therefore, so long as Employee is willing and able to travel outside Alaska for an EME, the unavailability of Drs. Williamson-Kirkland and Dr. Fey in Alaska is immaterial.  Nothing in the law prevents Employer from requiring Employee to travel to see Drs. Williamson-Kirkland and Dr. Fey so long as the EME appointment is in accordance with 
AS 23.30.095 and the applicable regulations.  Employer provided no evidence stating these EME physicians were deceased, retired, or not performing any EMEs in any other states; the only evidence and argument adduced was they would no longer come to Alaska to perform EMEs, for unspecified reasons.  There is no impediment at this time to Employee attending an EME with Drs. Williamson-Kirkland and Dr. Fey, if so required by Employer, in accordance with 
AS 23.30.095(e) and the applicable regulations.

Lastly, Employer contends the law must be construed “reasonably” and “flexibly” to allow it to investigate Employee’s claims her depression arose from the treatment she received for her orthopedic injury.  The law already contains such flexibility.  The law allows the Williamson-Kirkland and Fey panel to refer Employee to “a specialist,” which could be Dr. Robinson.  Accordingly, there is no reason in this case to apply any other remedy to Employer’s situation.  Its due process rights are spelled out in the statute and it has a way to obtain the additional evaluation it seeks.  For these reasons, Employer’s petition seeking an order compelling Employee to see Dr. Robinson for an EME will be denied.

2) Should an SIME be ordered?

This is primarily a legal issue of procedure to which the presumption of compensability does not apply.  The first consideration is whether there is a medical dispute between Employee’s attending physicians and Employer’s EMEs.   “Degree of impairment” is one of the enumerated bases for finding a medical dispute under the law.  Here, though Employee has not actually been rated yet by any of her attending physicians, Dr. Swayman and Dr. Chang both predicted Employee would have a ratable impairment greater than zero as a result of her work-related injury.  By contrast, EME Dr. Williamson-Kirkland opined Employee had no ratable impairment as a result of her injury.  This is a medical dispute about PPI.

As for Employee’s mental health concerns, Dr. Levenson stated Employee based on her history is grieving and depressed over “the loss of her pre-injury self,” which read in context of the entire report is referring to the ankle injury precipitating this claim.  This opinion suggests a “causation” dispute, another basis for ordering an SIME.  By contrast, Dr. Fey opined Employee’s work injury and its sequelae were not “the most substantial cause of the worsening” of Employee’s depressive disorder, suggesting a lack of causation.  This is a medical dispute about causation of any disability Employee may have as a result of her depression and any need Employee may have for treatment for her depression. 

These contrasting opinions demonstrate medical disputes between Employee’s attending physicians and Employer’s EME in at least two areas.

The second determination is whether the medical disputes are significant.  The record does not disclose Employee has ever been rated by her own physicians for PPI.  This may be in part because of the controversion of benefits.  Nevertheless, the law applicable here provides for PPI benefits paid at the rate of $1,770.00 per every one-percent, whole-person impairment.  This may result in a significant PPI benefit to Employee if it is ultimately determined she has any ratable PPI for her physical or mental issues.  Similarly, if it is ultimately determined Employee’s injury was the substantial cause of any disability from, or need for medical treatment of, her depression, such treatment and any resulting PPI for her depression or other mental diagnosis, may be a significant benefit to Employee.  Thus, the disputes are potentially significant.

The third determination is whether an SIME will assist the fact-finders in resolving Employee’s claims.  Experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above demonstrate SIME reports are frequently very helpful to fact-finders in resolving claims.  Given the close and contested interplay between Employee’s orthopedic injury and her pre- and post-injury mental health concerns, an SIME would very likely greatly aid the fact-finders in resolving these interrelated issues.  Furthermore, these medical disputes exist currently, and have existed for some time.  There is no reason to delay an SIME simply because additional SIME-worthy issues may arise.  An SIME in this situation will also help protect the interests of all parties.  Accordingly, an SIME will be ordered.

Experience, judgment, and observations show it normally takes several weeks to arrange for an SIME.  Consequently, Employer has time to develop more medical evidence, send Employee back to its last EME panel, or obtain a referral to another physician from its last panel.  Since the issues in this claim involve both orthopedic and mental health concerns, including potential PPI ratings, an SIME will be ordered with a two-member SIME panel consisting of either an orthopedic surgeon or physiatrist, and a psychiatrist, of the board designee’s choosing in the designee’s discretion.  The issues included in the SIME at minimum shall be the degree of impairment for any work-related orthopedic and mental health concerns, and causation of any disability or need for medical care related to Employee’s post-injury depression.  The parties may agree at prehearing to include additional SIME issues if it will help facilitate a summary and simple procedure and a fair, efficient and predictable resolution of this case at a reasonable cost to Employer.  
CONCLUSIONS OF LAW

1) Employee shall not be ordered to attend an EME with Dr. Robinson.

2) An SIME shall be ordered.

ORDER

1) Employer’s Petition seeking an order compelling Employee to attend an EME with Dr. Robinson is denied.

2) Employee’s petition for an SIME is granted.

3) The board’s designee is directed to convene a prehearing conference at the earliest possible opportunity to make arrangements for an SIME in accordance with this decision.
4) Jurisdiction is reserved to resolve any disputes.
Dated in Anchorage, Alaska on February 24, 2011.
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RECONSIDERATION

A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.  However, the parties are advised the commission decided in Municipality of Anchorage v. McKitrick, AWCAC Decision No. 136 (June 30, 2010), it has no jurisdiction to hear appeals from interlocutory decisions and appellate review must be made to the Alaska Supreme Court.  The commission may or may not accept a petition for extraordinary review and a timely request for relief from the Court may also be required.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of CHERYL G. COPPE employee / applicant v. UNITED PARCEL SERVICE, INC., employer ; LIBERTY INSURANCE CORP, insurer / defendants; Case No. 200716885; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, on February 24, 2011.
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Kimberly Weaver, Clerk
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