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ALASKA WORKERS’ COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	GEORGE W. ELKINS, 

                                                  Petitioner,

                                                   v. 

ALASKA DIVISION OF 

WORKERS’ COMPENSATION,

                                                  Respondent.
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)
	FINAL DECISION AND ORDER

AWCB Case No. 700003331
AWCB Decision No. 11-0024  

Filed with AWCB Anchorage, Alaska

on March 15, 2011


George W. Elkins’ (Petitioner) June 1, 2010 petition appealing a decision from Reemployment Benefits Administrator (RBA) Mark Kemberling of the Alaska Division of Workers’ Compensation (Division or Respondent), was heard on February 9, 2011, in Anchorage, Alaska.  Attorney Brian Heady represented Petitioner.  Assistant Attorney General Margaret Paton-Walsh represented Respondent.  The record remained open until February 10, 2011, for Petitioner to listen to a compact disc recording of comments made about him by a claimant in another case, and file an optional response.  Petitioner filed his response by facsimile on February 11, 2011, one day late.  However, because Petitioner timely served his response on Respondent on February 10, 2011, the procedural order will be modified pursuant to 8 AAC 45.195 and Petitioner’s untimely response will be considered timely filed, and will be considered.  Accordingly, the record closed on February 11, 2011.


ISSUES

Petitioner contends this matter should be decided by hearing de novo.  With de novo review, he contends the RBA’s decision denying his April 19, 2010 application for inclusion on the Alaska Rehabilitation Specialist List based upon alleged “misrepresentations” is not supported by substantial evidence, and is the result of the RBA’s inappropriate, “amateur sleuthing.”  In closing argument, Petitioner through counsel agreed the substantial evidence standard should be applied to the RBA’s factual findings, and his decision should be reviewed for abuse of discretion and as “arbitrary and capricious.”  He also contends some of the RBA’s grounds for denying his application are legally invalid as the RBA improperly “included” grounds to deny his application; for example the RBA’s alleged “personal animosity” toward Petitioner is not found in the statutes or regulations and is a violation of the RBA’s authority.  Petitioner did not respond directly to a question as to how Miller v. Treadwell¸ 245 P.3d 867 (Alaska 2010) might apply to this matter.  He contends Petitioner can never satisfy the RBA, whose “personal animosity” has “poisoned the review” process forever.  He contends he will be forever denied due process and will never be able to achieve his career objective.  Accordingly, Petitioner contends the RBA’s decision to deny his application for listing is arbitrary, capricious, should be reversed and he should be placed on the RBA’s list of rehabilitation specialists.  

The division contends this matter should be reviewed as an “appeal” using only the “substantial evidence test,” and reviewed for “abuse of discretion.”  It contends the RBA’s decision denying Petitioner’s application is based appropriately upon Petitioner’s “misrepresentations” stated in his application, pages of documentary evidence and upon the RBA’s “personal knowledge” of Petitioner’s “unsuitable temperament.”  The division contends the RBA has broad discretion to deny an application for inclusion on the list, and properly exercised his discretion in this case.  It contends the RBA’s statutory and regulatory authority allows him to deny an application for reasons other than those specifically enumerated in the applicable regulations.  It contends substantial evidence supports the RBA’s decision in this case.  Specifically, the division contends the record shows Petitioner made misrepresentations on his application and has a “temperament unsuitable” for placement on the list.  As to how Miller v. Treadwell might apply to this matter, the division contended the RBA’s approach to application review is “common sense,” and “holistic” and a methodology not requiring specific regulations.  Furthermore, the division contends Petitioner’s current probationary status prevents him from serving on the list as it would provide the RBA cause under 8 AAC 45.440(g)(3) to exercise discretion to removal Petitioner permanently from the list if he had been included in the first instance.  Accordingly, the division contends the RBA’s decision denying Petitioner’s application is supported by substantial evidence, is not an abuse of discretion, and should be affirmed.

1) What is the proper standard of review?

2) Does the RBA have discretion under the Act to consider factors not specifically listed in 
8 AAC 45.420(b) to exclude an applicant from the RBA’s list of rehabilitation specialists?

3) Should Petitioner’s April 19, 2010 application for admission to the RBA’s list of rehabilitation specialists be granted?

FINDINGS OF FACT

Evaluation of the hearing record as a whole establishes the following facts and factual conclusions by a preponderance of the evidence:

1) On October 22, 2008, injured worker Shane Sturmer appeared before the board in an unrelated case to discuss a settlement agreement, which the board had previously declined to approve.  Mr. Sturmer testified credibly as follows:  Jeffrey Allen was his vocational rehabilitation specialist assisting him in an agreed-upon reemployment plan.  The retraining plan at Petitioner’s Alaska Computer Essentials (ACE), began in approximately September 2007, and ended in May 2008, when Mr. Sturmer stopped participating.  Referring to Petitioner, Mr. Sturmer testified the “one guy who was teaching me was not all there.”  Though Petitioner was aware Mr. Sturmer had an arm injury, Petitioner nonetheless directed Mr. Sturmer to “go empty the trunk” and directed him to carry heavy printers.  When Mr. Sturmer declined, Petitioner “flipped out” and started yelling repeatedly “what do you want me to do?”  From these experiences, Mr. Sturmer “lost all respect” for Petitioner, decided to leave his pre-paid, agreed-upon training plan at ACE, and testified “I don’t even want to be near the son of a gun.”  Mr. Sturmer believed ACE was a “dangerous place” and he “always had to watch [his] back.”  Mr. Sturmer’s experiences with Petitioner at ACE is “the main reason why this [settlement] all started” because he determined “I’m not going to school at this place” (Shane Sturmer hearing testimony, Sturmer v. Alaska Regional Hospital, AWCB Case No. 200522299, October 22, 2008).

2) All three panel members in the instant matter listened to Mr. Sturmer’s testimony.  The chair heard and saw Mr. Sturmer’s testimony in person, while the other two panel members in Petitioner’s case listened to the electronic recording.  The events described by Shane Sturmer vis-à-vis Petitioner occurred as Mr. Sturmer convincingly testified (experience, judgment, observations, and inferences drawn from all of the above). 

3) Jeffrey Allen was employed by Alaska Vocational Counseling, LLC, (AVC) a company owned by Petitioner (experience, observations, and inferences drawn from the above).
4) In February 2009, the RBA recommended new regulations related to rehabilitation specialists.  The full board reviewed and considered written, public comments and public testimony on these regulations and ultimately adopted those relevant to Petitioner’s case.
  Among the public comments considered and agency action taken in response to the relevant regulations and comments was:

Commented that certified rehabilitation specialists are required to use ethics process regarding concerns with peers.  Was shocked to learn of the activities of specialists who are not doing the work.  Feels it is very unethical, unfair to the claimants.  ‘If you’re not hands-on with the claimant . . . what good are you as a counselor.’  Acknowledged that proposed regulations will impact her negatively in some ways, but there is a lot of positive impact and sometimes the good have to pay when someone does something wrong (Jean Ann Daniels, rehabilitation specialist, February 24, 2009).  

Regulatory process is lengthy; it will be a matter of months before it is completed.  The issues are present today and there are some concerns about what is happening in rehab community.  Issues will be coming before the board.  Have heard that injured workers have not met with the rehab specialist.  Regarding issues with who is doing the work on reemployment benefits assignments, noted that it is an understatement to say there is ‘pushback’ to the concept that the insurer has a right to know who is doing the work.  The environment would be better described as ‘aggressive.’  ‘If you don’t ever even meet the person, how can you supervise the work you are allowed to have other people do’ (Mary Moran, in-house vocational consultant, Alaska National Insurance Co., February 24, 2009).

General comments on proposed regulations. . . .  1988 act intended for reemployment benefits to occur swiftly based on studies that show the injured worker is less likely to return to work, the longer they are off work. . . .  

The primary benefit of reemployment benefits is to the community.  Prevents employees from seeking public benefits.  Untrained employees are underemployed.  

Regs designed to take discretion away from RBA are inconsistent with statutory intent. . . .  (Steve Constantino, plaintiff attorney, former hearing officer, September 24, 2009).
Regarding issue of rehabilitation specialists who are not doing the work: The proposed regs will probably fix problem with those out-of-state.  Why are they doing it?  Capitalism -- people are selling their certification.  Ethics do say in order to be a certified vocational counselor, one must work under the direct supervision of a certified specialist and it is important to be sure they do receive the direct supervision. . . . (Shipman, February 24, 2009 and September 24, 2009).   

Support proposed regulation.  ‘. . . changes appear to be geared to ensure . . . injured employee . . . assisted by a specialist in their locale. . . .  (W)ould serve employer and employee interests’ (defense attorneys: Theresa Hennemann, Jeffrey D. Holloway, Shelby Neunke-Davison, David Floerchinger, Patricia Zobel, Nora G. Barlow, Tasha M. Porcello, Darryl Jacquot, June 16, 2009).

The agency responded to these comments by stating:

If other key regulations (420(a)(1); 500; 525 and 550 (regarding the expectations that the assigned specialist will personally do the work) and 900(j)(3)) passed and were fully executed in the field, this proposed regulation [8 AAC 45.430(4)] could be withdrawn.  The agency is concerned, based on observations, that the same individuals will end up doing the work no matter who in the firm is assigned; it may even be the specialist regarding whom the right of refusal was exercised.  The right of refusal is meaningless if the party exercising the option ends up with the same service provider and/or product they refused.  Any specialist who is bypassed due to the proposed regulation is not losing a turn in the referral process.  They will receive the next referral in their geographic area instead (Agency Decision After Review of Comments, September 30, 2009).  

5) In March 2010, Petitioner was certified as a Certified Disability Management Specialist (CDMS) by the Certification of Disability Management Specialists Commission (Respondent’s Hearing Exhibit 1, Remedial Continuing Education Plan and Contract, undated).  Prior to that date, he was not certified, and consequently was never on the RBA’s list of rehabilitation specialists (observations and inferences drawn from the above).
6) On April 16, 2010, new regulatory requirements for vocational rehabilitation specialists went into effect, which had been discussed at the full Board meeting in October 2009 (official notice).

7) These new regulations were adopted in accordance with the Administrative Procedure Act (APA) (official notice).

8) On April 19, 2010, Petitioner wrote the RBA making application to the “Alaska Rehabilitation Specialist List.”  Petitioner’s cover letter listed and provided most information specifically required under 8 AAC 45.400, and attached a completed “Application for the Alaska Rehabilitation Specialist List,” the petitioner’s resume, a certification of Petitioner’s status as a “Certified Disability Management Specialist (CDMS),” effective “March of 2010,” and an Enstar utility bill statement (letter, application and attachments, April 19, 2010).

9) In Petitioner’s cover letter, he stated “my primary domicile address is **** **** ****, Anchorage, Alaska 99***; and domicile telephone number: (907) ***-****” (id.; emphasis in original; personal information redacted).

10) Petitioner also stated: “My business address and telephone number where I will be receiving evaluation and plan referrals is: George W. Elkins, Alaska Vocational Counseling, LLC, 2440 E. Tudor Rd., PMB 403, Anchorage, AK 99507 (907) 350-5151” (id.; emphasis in original).

11) Petitioner attested in his letter he would “personally provide the reemployment services to assigned employees in accordance with AS 23.30.041” (id.; emphasis in original).

12) Petitioner stated in his cover letter “Alaska Vocational Counseling, LLC has a certificate of workers’ compensation insurance on file with the Division” (id.; emphasis in original).

13) Petitioner’s April 19, 2010 cover letter includes his notarized signature (id.).

14) Petitioner’s attached Enstar utility bill statement listed the “service address” as **** **** ****, which the utility bill listed as “residential,” and listed as the customer “Alaska Vocational Counseling” (id.; personal information redacted).

15) Petitioner’s application form listed the “name of rehabilitation specialist’s employing company,” as “Alaska Vocational Counseling, LLC” (Application for the Alaska Rehabilitation Specialist List, April 19, 2010).

16) Petitioner signed the application form in block nine, above which appeared the words: “I CERTIFY THAT THE INFORMATION IN THIS FORM AND REQUIRED DOCUMENTS IS COMPLETE, ACCURATE, AND TRUE TO THE BEST OF MY KNOWLEDGE” (id.; emphasis in original).

17) Petitioner listed the geographical area in which he was willing to provide services as: “Southcentral Alaska” (id.).

18) Petitioner supplied all the information and documentation required under 8 AAC 45.420(a), except for a certificate of workers’ compensation insurance, pursuant to 45.420(a)(4), which was not included. Rather, Petitioner stated the certificate was “on file” with the division (id.; observations).
19) Petitioner’s resume attached to his application stated he was “Director of Business Operations” for “Compensation Risk Consultants, Fairbanks, Alaska, 2009 – present” (resume, undated).

20) Petitioner’s resume stated he was “Director of Business Operations” for “Alaska Vocational Counseling, Anchorage, Alaska, 2007 – present” (id.).

21) Petitioner’s resume also stated he was “Director of Operations” for “Alaska Computer Essentials, Anchorage, Alaska, 1999 – 2008” (id.).

22) On April 29, 2010, Petitioner was put on probation by the Certification of Disability Management Specialists Commission for a 12 month period (letter, April 29, 2010).

23) On April 29, 2010, Carla DeFlorio, Chief Executive Officer for the Certification of Disability Management Specialists Commission, wrote Petitioner the following letter:

Dear Mr. Elkins:

You are hereby notified that the Professional Conduct Committee of the Certification of Disability Management Specialists (CDMS) Commission convened to examine the information relevant to the three complaints filed noting a possible violation of Principle 7 of the CDMS Code of Professional Conduct (Code).

You are further notified that it is the decision of the Professional Conduct Committee, and therefore the decision of the CDMS Commission that there is sufficient information to determine you are in violation of Principle 7 of the Code.  The decision of the Professional Conduct Committee does not impact your current standing as a CDMS.  It is also the conclusion of the Professional Conduct Committee that you be placed on a twelve (12) month probation, be required to complete twelve (12) hours of ethics continuing education hours, exclusive of the requirements for CDMS renewal, and report progress on the completion of the continuing education on a quarterly basis to the CDMS Administrative office as outlined in the attached contract. . . .

The penalty for failing to fulfill, in a satisfactory manner, a remedial requirement imposed by the Committee as a result of a sanction will be automatic revocation unless the Committee determines that the remedial requirement should be modified based on good cause. . . .  (Respondent’s Hearing Exhibit 1, letter, April 29, 2011).

Attached to Ms. DeFlorio’s letter was a contract, which stated specifically:

Sanction: Probation for a period of twelve (12) months to commence on April 27, 2010 and conclude on April 30, 2011 (Respondent’s Hearing Exhibit 1, Remedial Continuing Education Plan and Contract, undated).

Also attached to Ms. DeFlorio’s letter was a list of “principles,” including Principle 7, which states:

Principle 7:  Certificants shall obey all laws and regulations, avoiding any conduct or activity that could harm others (Respondent’s Hearing Exhibit 1, Principles, undated; emphasis in original).

24) On May 21, 2010, the RBA wrote Petitioner the following letter:

Mr. Elkins:

I am in receipt of your April 19, 2010 ‘Application for the Alaska Rehabilitation Specialists List’ and accompanying letter.  You appropriately made efforts to supplement the application in order to meet the regulatory requirements that took effect April 16, 2010.  This letter is in response to your application.

I am denying your application to the list of rehabilitation specialists for the following reasons:

1. Newly implemented regulation 8 AAC 45.420 states, in part, ‘Reasons for exclusion include an incomplete or illegible application or accompanying documents, misrepresentations, or not meeting the requirements of 
AS 23.30.041(r)(6).’  I find there are misrepresentations on your resume.  You indicate your connection with Alaska Computer Essentials ended in 2008, yet you remain as the registered agent, president and director on the Alaska Corporations, Business and Professional Licensing website.  Your e-mail address of Administrator@ace-alaska.net has not changed from March 2008 to present.  An investigator from the Division’s Special Investigations Unit found you at Alaska Computer Essentials in 2009.  There are also other instances after 2008 when it is reported you were in charge of operations at Alaska Computer Essentials.

Your resume also describes your current status as Director of Business Operations, along with other titles with Compensation Risk Consultants and Alaska Vocational Counseling.  It does not describe your direct involvement in eligibility evaluation and plan development activities, which is documented in numerous cases.  This is an additional misrepresentation in your application.  Your role in these cases is currently under investigation by the Division of Insurance for potential criminal prosecution.

There are also irregularities concerning the primary domicile address, **** **** ****, and domicile telephone number, ***-****, you provided.  The Utility Bill Statement you submitted from ENSTAR Natural Gas Company lists the customer as Alaska Vocational Counseling instead of you.  The ‘directory’ on my telephone, 269-4969, displays a ‘missed call’ from ***-**** at approximately 10:11 a. m. on May 13, 2010; the caller ID reads ‘Alaska Computer.’  If I were further considering your application, these irregularities would need to be addressed.

2. In 8 AAC 45.420, the word ‘include’ does not limit the possible reasons for exclusion from the list.  Your behaviors over the past two plus years have demonstrated a temperament that is unsuitable to work as a rehabilitation specialist.  Your written and oral communications over the past two years have often been very unprofessional, rude and disrespectful with me and others in this office and other offices in this agency.  At times, your communications with this office have also been threatening.  Injured workers have reported and documented that you became angry with them very quickly, that you were ‘very aggressive,’ ‘very agitated, negative, and defensive,’ ‘irate,’ ‘extremely agitated’ or ‘flipped out.’  Unprofessional and hostile interactions have also been reported by other rehabilitation specialists, insurance adjusters and representatives, attorneys and employers and former employees of Compensation Risk Consultants.

At least two females out of the above group (former employees, injured workers, attorneys, insurance adjusters and agency staff) have indicated that they would be afraid to testify against you.  Ex parte and long-term domestic violence restraining orders were granted against you as late as October and November 2009; various orders were previously granted in 2008, 2007, 2006, 2005 and 2003 including one for stalking in 2007.

Under AS 23.30.041(b)(3), I am tasked with enforcing the quality and effectiveness of reemployment benefits provided for under the Workers Compensation Act.  Given the above, I would be remiss in my obligations under the Act if I were to grant your application.

Because you have misrepresented yourself on your application and because your temperament is ill-suited to work as a rehabilitation specialist with workers injured in this state, I am denying your application to be placed on the list of rehabilitation specialists.

Sincerely,

Mark A. Kemberling, MA, CRC, CDMS

Reemployment Benefits Administrator (letter, May 21, 2010).

25) The RBA’s May 21, 2010 decision letter did not advise Petitioner of a right to appeal the RBA’s decision or provide an appeal deadline (id.).

26) On May 28, 2010, the RBA acknowledged receiving emails from Petitioner expressing interest in “discussing” the RBA’s May 21, 2010 decision.  The RBA notified Petitioner the RBA’s May 21, 2010 decision “is final” and advised Petitioner he had 10 days to appeal the issue to the board (letter, May 28, 2010).

27) On June 2, 2010, Petitioner through counsel filed a timely petition and attachments, including a brief, seeking review of the RBA’s decision denying Petitioner’s application for inclusion on the list of rehabilitation specialists (Petition, June 1, 2010).

28) On November 19, 2010, the division filed and served an extensive exhibit list identifying 37 exhibits, many of which had numerous pages (Respondent’s Exhibit List, November 19, 2010).  Included in the exhibits was evidence of the following:

· Petitioner had numerous domestic violence (DV) petitions filed against him in Alaska beginning in 2003, and was convicted of domestic violence assault in 2003.  Numerous people, within the scope of these domestic violence petitions, alleged Petitioner had at various times threatened to kill them and their families, or said he had friends who would (id., Ex. A).

· Numerous people, within the scope of these domestic violence petitions and in a small claims lawsuit, alleged Petitioner became easily “agitated,” used extremely vulgar and demeaning language, was “abusive,” “threatening,” “belligerent,” and had “anger management” issues (id.).

· On March 26, 2003, Petitioner was found guilty of “DV Assault,” sentenced to 100 days in jail with 90 suspended, fined $1,000 with $700 suspended and given three years probation (id).

· On June 10, 2003, Petitioner’s mother in court at a domestic violence modification proceeding testified Petitioner became angry with her and told her “I disgusted him.”  Master Lucinda McBurney found Petitioner “fixed it so your mother wouldn’t supervise” Petitioner’s child visitation sessions and found Petitioner had not “been truthful” (id.).

· On September 29, 2008, injured worker Robert Moritz made a formal complaint to the RBA regarding service he received from Petitioner’s company AVC.  Mr. Moritz advised the RBA, from his first meeting with Petitioner, Mr. Moritz felt “pressured” and felt Petitioner had his “own agenda.”  Petitioner would not listen to any retraining option other than Petitioner’s school ACE, and when Mr. Moritz tried to discuss the matter Petitioner became “very agitated, negative, and defensive” (id., Ex. J, 2 of 3, Information,  March 18, 2009).

· On September 29, 2008, Mr. Moritz provided an alternate reemployment plan to the RBA to “counter” a proposal from Petitioner.  Mr. Moritz opined Petitioner, “Thomas Schmidt’s assistant,” tried to force him into a retraining plan with Petitioner’s company ACE.  Mr. Moritz alleged many misrepresentations and discrepancies in Petitioner’s proposed plan and noted the reference to “numerous personal and telephone meetings” in the “AVC plan” was “misleading” (id.; Ex. G, Reemployment Benefits Plan, September 29, 2008).

· On January 13, 2009, injured worker Ross Miner provided a statement about his experiences with Petitioner and one of his firms.  Thomas Schmidt, one of Petitioner’s employees, was assigned as Mr. Miner’s vocational rehabilitation specialist.  Mr. Miner was advised to meet with the specialist in a church behind Fred Meyer’s.  Upon so doing, Mr. Schmidt referred Mr. Miner to a room in the church where he met with a woman holding a baby; the woman advised she was “Tom’s wife” and did an eligibility interview.  Mr. Miner called Petitioner to check on his case’s status and Petitioner became defensive; Mr. Miner eventually obtained from his physician critical information needed for Mr. Miner’s eligibility evaluation.  When Mr. Miner mentioned going to the RBA to discuss his case, Petitioner stated: “No, no don’t go through labor because you can’t thrust them” (id., Ex. U, letter, January 13, 2009).

· On or about February 4, 2009, injured worker Rick Rein spoke to RBA-designee Deborah Torgerson about his concerns regarding Compensation Risk Consultants (CRC), Petitioner’s firm in Fairbanks, Alaska.  Mr. Rein confirmed Ms. Torgerson’s summary of their teleconference was correct, in which she stated:

You told me that after you received our 11/20/08 eligibility evaluation referral letter, in which we told you that Douglas Cluff was assigned to complete the evaluation, you went to Compensation Risk Consultants’ (CRC) office.  You said you initially met with Mark Thomas, and he performed the initial evaluation which took approximately 1 hour or more.  Thereafter, he met with, or talk to, a man named Jim.  You said you also dropped off some information with Jim.  The only other individual that you spoke with/saw, was a lady who you thought was the secretary.  At no time did you ever meet with, or talk to, Douglas Cluff.

Today you expressed concern with the fact that individuals at CRC, other than Mr. Cluff, have interviewed you; prepared reports using his name; and will be submitting a final evaluation with recommendations; and you do not know/will not know who authored the reports.  The thing that you are certain of, is that you have never met with, nor spoken to, Douglas Cluff.

Finally, you told me that you are very concerned about an eligibility finding based upon information gathered by CRC employees who were not assigned to work with you and may not even be on our list of Rehabilitation Specialists (id.; Ex. D, Torgerson statement, February 4, 2009).

· On February 20, 2009, Petitioner emailed Mary Moran at Alaska National Insurance Company in respect to a billing dispute and demanded “complete payment for the funds you have STOLEN from CRC and AVC” (id., Ex. N, email, February 20, 2009; emphasis in original).  

· On or about March 2, 2009, Marianne Braund filed a complaint letter, stating the following:

This issue is regarding myself (sic) Marianne Braund AWCB #200806790.

I was interviewed over the phone by Mary Elkins, for my re-training benefits eligibility.  The interview started at 11:30 am and ended after 1:30 PM.  At 12:24 pm her son woke up and cried throughout the interview.  She also talked to him throughout our interview, it made it real hard to focus on my task at hand.  I also found this very unprofessional with my whole career in this person’s hands.  I can imagine it is very stressful to anybody going through what I’m going through.  

During this process I never spoke or met with Thomas Torvie or anybody on the letterhead, as (sic) matter of fact I was just given a cell number as a contact number and Mr. Elkins was the only person who ever responded to my messages.  No Id was ever asked for nor did I ever meet anybody face to face from this company (sic) all communication was done by phone.  Anybody could have pretended to be me and gotten away with it.  There was a misunderstanding on Dr’s (sic) Rhyneers’(sic) behalf and George Elkins was the only one I could reach (sic) he was not helpful in anyway (sic) at all.  

Does Thomas Torvie really exist?  Or is he just a rubber stamp?

As for the Re-Training benefits (sic) nothing was explained to me and I had to retain a lawyer on my behalf to get the whole process fully explained.  Mary Elkins just, (sic) she did not answer any questions.  I found the process upsetting and unprofessional especially with my 18 year career in the IBEW local 1547 on (sic) line.  I am third generation up here (sic) my family helped build this state.  I can’t count how many family members are active IBEW 1547 right now and this is my life, which Mr (sic) and Mrs (sic) Elkins were going to toss aside because of a misunderstanding.  Since I never saw or spoke with Thomas Torvie I have no clue what the trained professional would have done to right the situation.

Thank (sic) for your time in this matter in advance.

Sincerely

Marianne Braund

AWCB #200806790 (id.; Braund statement, undated).

· On March 6, 2009, Mary Moran emailed Petitioner, asking: “George/Dan: We would like to receive a current email address for Doug Cluff.  Thanks.  Mary” to which Petitioner responded “Nice to know. . . .” essentially ignoring her request (id., Ex. P, email, March 6, 2009).

· On March 17, 2009, David Walker complained to Sherrie Daigle, Division investigator, about Petitioner and Jeffrey Allen.  Mr. Walker stated he was an injured worker and was “basically pushed” by Mr. Allen into “Elkins program” at ACE.  

Walker stated when he first met Elkins he was promised the world.  Elkins promised one-on-one computer training, books, and a computer.  Walker stated once he started the program he experienced something completely different.  Walker stated Elkins never purchased books for any of his students, but instead would purchase spiral bound books from EBay, make copies and then distribute to his students. . . .

When Walker complained to Elkins that he was not receiving the training or books he had been promised Elkins began threatening him.  Elkins told Walker he was very influential and he threatened to have Walkers workers’ compensation claim controverted.  Elkins told Walker he would receive nothing.

Walker stated Elkins has students in his classes training other students.  Elkins leads people to believe there are instructors in the class, but there are not. . . .  Elkins is severely hurting the injured workers by not providing the training he promises and jeopardizing their futures by the violations he is involved in.  Walker stated his insurance paid Elkins $8750.00 for training and books he never received.

Walker stated Elkins is very intimidating and threatening to his students.  Walker stated there was an incident that happened while he was attending ACE in which Elkins had a ‘very serious fight’ with one of his students.  Three days later firefighters discovered the charred remains of the student, Brandon Wilson, in an apartment fire.  APD Detectives believe the fire was intentionally set and are investigating the death as a homicide. . . . (id., Ex. J, 1 of 3; Interview, David G. Walker, March 17, 2009).

· On April 10, 2009, investigator Sherrie Daigle spoke with Marianne Braund in reference to alleged threats she had received from Petitioner.  According to Ms. Daigle’s report, Ms. Braund is an injured worker and was assigned a rehabilitation specialist employed by Petitioner with whom she had never spoken.  When Ms. Braund complained to Petitioner about the situation, Petitioner became “very threatening” and implied Ms. Braund should “lie to the state” about meeting with the vocational rehabilitation specialist.  Ms. Braund expressed fear of petitioner, and felt threatened, intimidated and bullied (id.; Ex. C, Workers’ Compensation Division Fraud Investigation Section, April 10, 2009 report).

· On June 4, 2009, Debbie McDonald, a former CRC employee, sent Clark Bishop, Commissioner of Labor & Workforce Development an email describing her experiences with Petitioner and his “business ethics.”  She explained Petitioner billed on an hourly basis for cross-copies of letters to parties in cases, and specifically billed $37.50 to an insurance company for a cross-copy of a letter Petitioner told Ms. McDonald not to send.  Petitioner was aware of overpayments, in one case as much as $25,000.00 over a year’s period, and refused to return the overpaid funds to the insurance company “unless they asked for it.”  Petitioner paid out-of-state rehabilitation specialists $1,000 per month to use their signatures on eligibility evaluations and reports “that usually the counselors don’t even see.”  Petitioner and his assistant wrote all the eligibility evaluations and used “copies” of these counselors’ signatures on the documents.  Petitioner paid Roger Kempfer, who lives in Virginia, $400.00 “for every plan assigned” to Petitioner’s company (id., Ex. B, June 4, 2009 email).  

· On November 5, 2009, Molly Friess with Harbor Adjustment Service wrote Petitioner to advise no further bills from ACE would be considered for payment “as long as you continue to advise them not to return my calls” (id., Ex. S, letter, November 5, 2009).

· On November 19, 2009, attorney David Floerchinger wrote the RBA complaining about Petitioner performing reemployment services while not being certified as a qualified rehabilitation specialist, as evidenced by “Casenotes” bearing the initials “GE” (id., Ex. FF, letter, November 19, 2009).

· On January 28, 2010, Division of Insurance investigator Rick Jones took a statement from Russell Dringenburg.  Mr. Dringenburg spoke only once with Thomas Schmidt, his assigned specialist but spoke with Mary Elkins, who is not a certified specialist, for his reemployment eligibility interview and subsequently spoke to Petitioner and “they” said Mr. Schmidt was “very fast and really good and asked” Mr. Dringenburg if he wanted “to use him” for planning his reemployment benefits; Mr. Dringenburg said “why not?”  Mr. Dringenburg stated Mrs. Elkins took “all of ten minutes” to perform the eligibility interview over the phone.  Mr. Dringenburg conceded if Mr. Schmidt’s name appeared on any paperwork related to his case prior to January 26, 2010, it was done without Mr. Dringenburg’s knowledge and without Mr. Schmidt talking to him before that date (id.; Ex. I, transcript of interview, January 28, 2010).

· On February 25, 2010, Michael Russo emailed Ms. Torgerson to complain about AVC, noting he was interviewed telephonically by “Trisha” and inquired if he would be interviewed by assigned specialist Richard Hoover and Trisha advised he would not.  Mr. Russo stated his phone calls were not returned timely, his relationship with AVC “turn (sic) sour,” he never spoke with Richard Hoover and he felt he would not get the “right training needed” (id.; Ex. F, Michael Russo email, February 25, 2010).

· On or about March 8, 2010, Ms. Torgerson e-mailed the RBA advising him of a conversation she had with injured worker Matthew Dickerson.  Mr. Dickerson, who lived in Kenai, Alaska, complained about services provided by Jeff Allen, George Elkins, “and their helpers.”  Ms. Torgerson stated similar complaints had been heard “over and over again,” and included: The injured worker selected Mr. Allen to provide reemployment services and “it turns out” Mr. Allen lives in Fairbanks so the injured worker does not have a “local counselor.”  He must then deal with Petitioner, “which is not pleasant.”  The injured worker’s phone calls are “not returned,” there is “no continuity” of reemployment services or counselors, and services are “unprofessional.”  Reports are “inaccurate and just regurgitated” and never updated even though “circumstances with classes change,” report inaccuracies lead to problems with the employee’s plan and as a result, his reemployment benefits have been controverted.  Mr. Dickerson complained of problems with Petitioner’s “school” and mused whether Petitioner “pocketed money that EE was supposed to have to purchase his computer.”  Petitioner had Mr. Dickerson moving furniture and picking up used computers donated to Petitioner’s “non-profit” school.  Mr. Dickerson was at his “wits end,” did not know where to turn, and was “actually tearful” (id.; Ex. E, Torgerson email)

· On March 22, 2010, Division of Insurance investigator Rick Jones took a recorded statement from Lee Davis.  When asked if Mr. Davis had ever met with Jeffrey Allen, the “worker comp rehab” person assigned to him, Mr. Davis said he had not.  Rather, he had met only with Mary and George Elkins.  Mr. Davis tried to take documents to Petitioner and found his address on Tudor Road in Anchorage was “a UPS store.”  Ultimately, Mr. Davis located Mary Elkins “in the basement temporarily of some church or something,” met once with Mrs. Elkins and “never met with anyone else,” though Jeffrey Allen signed many documents in Mr. Davis’ case (id.; Ex. H, transcript of interview, March 22, 2010).

· On April 16, 2010, Chad Saunders with Northern Adjusters, wrote the RBA to complain of an “alarming pattern” of practice by Petitioner, citing evidence of “professional conduct far below that which is expected by statute, regulation,” and any applicable code of conduct.  Specifically, Mr. Saunders questioned “the integrity of both his billing and business practices.”  Mr. Saunders also noted non-responsive behavior from Petitioner’s employees in active workers’ compensation cases.  When Mr. Saunders tried to communicate directly with the vocational specialists involved, Petitioner would routinely intervene and make comments such as “your correspondence is amusing over morning coffee.”  Mr. Saunders believed Petitioner’s business practices in respect to handling vocational reemployment issues under the Act caused “deteriorating confidence” in work coming from Petitioner’s businesses, “frustration,” and “unnecessary litigation” all in contravention of the Act’s intent (id., Ex. K, letter, April 16, 2010). 

· Investigator Rick Jones with the Division of Insurance received a voice mail from Petitioner in which he stated, among other things: “Don’t be a harassing creepy, state worker Mr. Jones, don’t be like the rest.  Have a good day!”  In this voice mail Petitioner admitted he was aware Investigator Jones was “conducting a criminal investigation” and concluded Mr. Jones “had “some sort of issue with our business or something else” and invited Mr. Jones to “investigate away” (id., Ex. Q, Message one, undated).

· On July 9, 2010, Chad Saunders wrote to Thomas Schmidt, Petitioner’s employee with AVC, noting he had received “many frustrated phone calls” from injured worker Frank Marino.  Mr. Saunders also noted from the AVC bills that Petitioner, rather than the assigned counselor Mr. Schmidt, was “doing the majority of the work on this file. . . .” (id., Ex. V, letter, July 9, 2010).

· On September 29, 2010, the RBA wrote to a specialist employed by AVC and criticized work done on a case, which had delayed the claimant’s retraining significantly.  The RBA’s letter noted some of the work required of the assigned specialist appeared to have been performed by George or Mary Elkins (id., Ex. T, letter, September 29, 2010).

· On November 10, 2010, Jerrold Bell, formerly employed at ACE, stated someone at ACE was using his former email address at ACE for business purposes.  As he had not been employed at ACE since October 30, 2010, Mr. Bell clarified that the emails from that address were not generated by him (id., Ex. Y, email, November 10, 2010).

· On November 15, 2010, Petitioner filed a Nonprofit Online 2008 Biennial Report for ACE apparently listing himself as prior President and a director of ACE and then changing to secretary and a director (id., Ex. W, Nonprofit Online 2008 Biennial Report for ACE, November 15, 2010).

29) Based upon the above evidence and Petitioner’s and the RBA’s hearing testimony, it is more probable than not:

· Petitioner improperly pressured Robert Moritz into attending Petitioner’s school ACE (experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above).

· Petitioner dissuaded Ross Miner from bringing his concerns over his reemployment eligibility evaluation to the RBA, suggesting the RBA could not be trusted (id.).

· Rick Rein received services from Petitioner’s CRC employees who were not certified rehabilitation specialists and Mr. Rein never met the specialist to whom his case was assigned (id.).

· Petitioner accused Mary Moran of stealing his account receivables in a dispute over payment (id.).
· Marianne Braund never met or talked with Thomas Torvie, her assigned specialist and Petitioner’s employee, but rather dealt with Petitioner and his wife, neither of whom was certified rehabilitation specialists on the RBA’s list, and received from them unprofessional and inefficient services in respect to her reemployment benefits eligibility evaluation.  Petitioner was very threatening to Ms. Braund and encouraged her to lie about who was providing rehabilitation serves in her case (id.).

· Petitioner was intentionally unprofessional and non-responsive to Mary Moran’s request for an email address for one of Petitioner’s employees who was a specialist with whom Ms. Moran dealt (id.).

· Petitioner improperly pressured David Walker in to a re-training plan with Petitioner’s company ACE and when Mr. Walker complained about the quality of training, Petitioner told Mr. Walker he was very influential and threatened to have Mr. Walker’s workers’ compensation claim controverted and told Mr. Walker he would receive nothing (id.).

· Petitioner can be very intimidating and threatening to his students and, were he placed on the RBA’s list of specialists, when disagreements or conflicts arose would likely behave in the same fashion to injured workers whose cases are assigned to him for eligibility evaluation or those who selected him as their rehabilitation specialist (id.).

· Petitioner advised his employees to not return calls to Molly Friess with Harbor Adjustment Service, likely impeding the reemployment process and causing unnecessary delays and additional costs to parties in some cases (id.).

· Petitioner provided rehabilitation services in Matthew Dickerson’s case without direct supervision of an assigned specialist (id.).

· Lee Davis met only with Petitioner and his wife and never met or spoke to his assigned specialist, who nevertheless signed many reports in his case as if he had performed the services for Mr. Davis (id.).

· Petitioner was rude and nonresponsive to legitimate business concerns from Chad Saunders with Northern Adjusters in respect to rehabilitation issues, which caused deteriorating confidence in work coming from Petitioner’s businesses, frustration, and unnecessary litigation in contravention of the Act’s intent (id.).

· Petitioner or his wife performed some of the work required of the assigned specialist in a case after the effective date of the new regulations (id.).
· AVC is an employer, has employees, and is required to have workers’ compensation insurance to cover its employees (id.).
30) On October 14, 2010, Petitioner at a prehearing conference “asked for a hearing as soon as possible” but no party ever filed an affidavit of readiness for hearing on the June 1, 2010 petition (Prehearing Conference Summary, October 14, 2010; record).

31) On November 23, 2010, the division’s counsel filed an affidavit stating she had recently spoken to two witnesses who had knowledge of Petitioner’s “abusive and threatening behavior” directed at them, one stated he was aware of Petitioner’s “unethical business practices,” and both said they were unwilling to testify against Petitioner in the instant case “out of fear of reprisal” (affidavit, November 23, 2010).

32) Some witnesses are afraid to testify against Petitioner out of fear of reprisals (experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above).
33) On November 24, 2010, Petitioner adopted his June 1, 2010 appeal briefing as his hearing brief and only objected to the exhibits submitted by the division as “irrelevant” (George Elkins’ Hearing brief, November 24, 2010).

34) On January 11, 2011, Petitioner was given notice of a hearing, providing an opportunity to be heard on his petition (Hearing Notice, January 11, 2011).

35) At hearing on February 9, 2011, Petitioner, represented by counsel had an opportunity to call and examine witnesses, introduce exhibits, cross-examine opposing witnesses, impeach witnesses, and rebut contrary evidence (record).

36) At hearing, Petitioner testified the RBA did not like him, and had “made it very clear over the years,” though Petitioner was unsure why (Petitioner).  Petitioner provided no examples of how the RBA allegedly made it very clear over the years he did not like Petitioner (record).

37) Petitioner emphatically denied any “direct knowledge” of any investigation of his businesses, testified he had “never been spoken to” by an investigator about fraud allegations, and testified the Division of Insurance contacted him only “once through counsel” long ago (Petitioner).

38) Petitioner at hearing conceded there are people in Alaska, including some disgruntled injured workers, who do not like him.  However, he opined a “strong, strong, solid majority” of people for whom he provided services, over 400 assignments, were “fine” with his services.  He conceded there have “been issues” with anger and some people have told him he needed to consider changing his behavior.  Petitioner admitted he provided rehabilitation services including writing plans and thought this was a fact of which the RBA was well aware.  Petitioner testified his resume is generally accurate though not exhaustive and contained no information intended to deceive or result in fraud.  He conceded some of his business’ online listings or paperwork were at odds with his application and resume, but assured these oversights were easily corrected and not intentional.  Petitioner testified the appropriate certifying organization vetted him, considered the domestic violence allegations and certified him notwithstanding his history.  Furthermore, Petitioner said a judge reviewed the allegations and found none had any merit, and he has full custody of his children (Petitioner).

39) At hearing, Petitioner expressed unawareness of any “facts” to “illuminate” any fraud concerns.  Petitioner in his direct testimony did not mention the sanction letter from his professional certifying commission, which placed him on probation for 12 months and required him to take ethics classes to “heighten awareness of the way in which his actions were detrimental, thereby reducing the trust in Certified Disability Management Specialists” (Petitioner; see also Remedial Continuing Education Plan and Contract, undated, Division’s Hearing Ex. #1).

40) At hearing, Petitioner when asked what he would change on his resume were he to submit it today testified “I don’t know,” and suggested he would use “better word choice” and explain the “connection” he has with ACE, which he said was “his wife runs the business” now (Petitioner).

41) Petitioner provided no credible evidence the RBA does not “like” him or harbors any bias, prejudice or personal animosity toward him (record).

42) Petitioner provided no credible evidence in support of his testimony most clients thought his rehabilitation services were fine (experience, judgment, observations, unique or peculiar facts of the case and inferences drawn from all of the above).
43) Petitioner omitted from his resume information detailing his provision of rehabilitation services to injured workers in the years prior to his April 19, 2010 application probably because he was concerned such admissions might be used against him in an investigation (id.).
44) Petitioner’s testimony explaining errors and omissions on his resume accompanying his application for inclusion on the RBA’s list of rehabilitation specialists was not credible based on the totality of facts in this case, and based on Petitioner’s lack of eye contact with the panel while he testified, his tone of voice, his angry and abrupt responses to the Division’s attorney under cross-examination, and his general body language (id.).
45) At hearing Petitioner implied he always worked under direct supervision of a certified rehabilitation counselor but added it depends upon how you define “supervising” (Petitioner).
46) At hearing on cross-examination, Petitioner testified he “currently” meets all regulatory requirements to be included on the RBA’s list, but failed to mention he was on probation by the CDMS Commission (Petitioner).
47) Petitioner admitted he was aware of 8 AAC 45.440(b)(4) and (6), which deals with removal of rehabilitation specialist from the RBA’s list and testified his current status with CDMS was “active” and certified,” again not mentioning he was put on probation by the CDMS Commission as a sanction for ethical lapses (Petitioner).
48) When confronted with a letter from the CDMS Commission, Petitioner admitted he was on CDMS probation, minimized its length to “30 days,” then corrected himself to say “30 more days,” and upon further questioning conceded he was on probation for a year, which would end in March or April 2011 (Petitioner).
49) While being cross-examined on this issue, Petitioner became angry, admitted he had corresponded with the CDMS Commission, but said unconvincingly he did not know what he was accused of doing wrong, “assumed” the complaints were based on letters of non-support” and DV issues,  and had no real idea why he was sanctioned (Petitioner).
50) The CDMS Commission letter advised Petitioner he had a right to appeal the commission’s decision.  There is no evidence Petitioner appealed the CDMS Commission’s April 29, 2010 decision (letter, April 29, 2010; record).
51) At hearing on February 9, 2011, the RBA testified he and his assistant review applications for people who desire inclusion on the list of rehabilitation specialists.  Regulations changed effective April 16, 2010, regarding the application process, to close “loopholes” as some rehabilitation providers were thought to be abusing the system and not following the Act’s intent.  For example, an applicant’s primary domicile had to be in the same geographic location as the area for which they wanted to provide rehabilitation benefits services and some services could only be performed by the assigned specialist.  These regulations were needed because providers were finding “loopholes” and many non-certified people were providing rehabilitation services when a qualified, certified specialist should have been providing those services (Kemberling).  

52) “Misrepresentation” on an application is one reason a person’s application could be denied.  The RBA testified he has “discretion” to consider his personal and documented knowledge of a person when considering the application, which discretion comes from his statutory duty to “enforce the quality and effectiveness” of reemployment benefits in the state (Kemberling). 

53) Given these April 16, 2010 regulatory changes, reasons for these changes, and public process the regulations went through including public comment, the RBA’s interpretation of the statutes and new regulations as they apply to Petitioner’s case was neither expansive nor unforeseeable (experience, judgment, observations, and inferences drawn from all of the above; official notice).
54) At hearing, the RBA testified credibly he denied Petitioner’s application because of numerous misrepresentations on his resume and because of the RBA’s knowledge of Petitioner’s “temperament” based upon the RBA’s personal experience, and upon “dozens” of complaints from the “community” including injured workers, insurance adjusters, the RBA’s own staff, other Division personnel, and lawyers.  From this, the RBA concluded putting Petitioner on the list would negatively impact the quality and effectiveness of reemployment benefits to injured workers in Alaska (Kemberling).  

55) Though Petitioner’s resume stated his involvement with ACE had ended, his email address as well as his corporate filings still showed he was still actively involved with ACE.  The RBA was aware of issues after the time Petitioner said his ACE involvement ended, in which he was making decisions concerning injured workers’ retraining plans occurring at ACE.  The RBA inferred from numerous complaints Petitioner’s unprofessional conduct as ACE’s owner would continue if he was interacting with injured workers as a specialist.  The RBA referred to several Division exhibits all of which supported the RBA’s overall professional opinion Petitioner was not fit to be on the rehabilitation specialist’s list (Kemberling).  

56) At hearing, the RBA testified evidence of which the RBA was aware at the time he made his decision showed Petitioner “misrepresented” his actual participation with ACE and AVC.  For example, evidence showed Petitioner provided most of the rehabilitation services for many clients of his two businesses, without direct supervision of the assigned specialist, yet the services were being billed using the assigned specialist’s credentials.  Numerous clients complained they had none or perhaps only one contact with the assigned specialist, while Petitioner, his wife or other un-certified people performed all services related to an eligibility evaluation or plan activity (Kemberling).

57) At hearing, the RBA testified as of May 21, 2010, when he sent his denial letter he had seen documents, which would become the division’s Exhibits B, C, some of D, E-F, some of I, J-K, M-N, R-S, U, some of W, AA, and CC-II.  He was on May 21, 2010, also aware of much of the information found in other exhibits, including allegations of domestic violence, though he actually saw the remaining exhibits only after he had already made his denial decision (Kemberling).

58) The RBA testified he found Petitioner’s temperament, specifically his anger management issues, “not conducive” to providing rehabilitation services to injured workers who are “vulnerable” because of their physical and employment situations (Kemberling).

59) During cross-examination, the RBA clarified his use of the word “feelings” about Petitioner’s exclusion from the RBA’s list in his direct testimony was a “poor choice of words” and corrected his usage to state it was his “professional opinion” Petitioner should not be on the RBA’s list for the reasons set forth in his letter and his testimony.  The RBA testified he did not rely upon the DV information as a ground for denying Petitioner’s application.  He found “98%” of the work done in cases assigned to Petitioner’s businesses was done by Petitioner, while not being supervised by a certified rehabilitation counselor on the RBA’s list (Kemberling). 

60) The RBA’s interpretation of AS 23.30.041 and 8 AAC 45.420 is not plainly erroneous or inconsistent with the regulation (experience, judgment, observations, and inferences drawn from all of the above).
61) On February 11, 2011, Petitioner through counsel filed his response to Shane Sturmer’s hearing testimony in Sturmer v. Alaska Regional Hospital, AWCB Case No. 200522299.  Petitioner noted the alleged experience occurred nearly four years earlier, disputed it occurred at all, and opined if Mr. Sturmer was “in a plan and looking for a settlement, the worker’s commitment to the plan will be impacted.”  Petitioner stated it “would not be uncommon for an injured worker who desires settlement to view the plan as an impediment to settlement,” and consequently, “would naturally fault the provider whose goal is to position the worker to return to the work force.”  Petitioner noted he was not at the October 2008 Sturmer hearing, did not have an opportunity to cross-examine Mr. Sturmer, and there was no “corroborative support” for Mr. Sturmer’s testimony.  Petitioner recalled no “negative aspect in his relationship with Mr. Sturmer,” but “assures” he did not “treat Mr. Sturmer in the manner reflected in the transcript.”  Petitioner asserted given the time passed and lack of cross-examination, Mr. Sturmer’s testimony “bears no relevance” to Petitioner’s current qualifications to be on the Alaska Rehabilitation List (Petitioner’s Response to Shane Sturmer Transcript, February 10, 2011).

62) Petitioner’s response to Mr. Sturmer’s 2008 hearing testimony supports the RBA’s findings as to Petitioner’s temperament and shows he reacts defensively and accuses others of bad motives when he is criticized (experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above).  

63) Other than the above reference to Shane Sturmer and domestic violence issues, Petitioner offered no credible rebuttal to specific allegations in the documents contained in the Divisions’ Exhibit List and Certificate of Service dated November 19, 2010 (record).

64) When faced with challenges to his opinions or behavior by members of the workers’ compensation community, Petitioner may become extremely defensive, easily agitated, use extremely vulgar and demeaning language, become verbally abusive, threatening, belligerent, manipulative and may exhibit what layman would refer to as “anger management” issues (experience, judgment, observations, the unique and peculiar facts of this case and inferences drawn from all of the above).
65) Petitioner filed no requests for cross-examination of authors of any documents attached to Respondent’s November 19, 2010 exhibit list objecting on hearsay grounds (record).

66) All the division’s documents attached to its exhibit list were filed and served at least 20 days before the hearing (record).

67) Petitioner presented no credible evidence, other than his non-specific testimony he worked under a specialist’s supervision “depending upon the case,” to rebut the division’s evidence and inferences therefrom he was providing rehabilitation services to injured workers in some cases during a period when he was not a qualified rehabilitation specialist, was not on the board’s list of approved specialists, and was not working under the direct supervision of a rehabilitation specialist employed in the same firm and location (record).

68) There is no evidence the RBA applied any different standard in reviewing any other applications for inclusion on the Alaska Rehabilitation Specialist List since April 16, 2010, the new regulation’s effective date, and no evidence the RBA altered previous interpretations of 
AS 23.30.041without regulatory authority (record).

69) Petitioner is not making a “claim for compensation” and this is not a “proceeding for the enforcement” of such a claim under the Act, under AS 23.30.120 (record).

70) There is no evidence Petitioner objected to providing any of the documents required under 
8 AAC 45.420 with his April 19, 2010 application (record).

71) There is no express procedure provided for in the Act or in the board’s regulations for appealing from the RBA’s decision excluding a person from the RBA’s list of rehabilitation specialists, but there is an express procedure for hearing such appeals once they have been filed (observations, experience). 

72) The Department of Labor & Workforce Development, the board and the RBA are part of the executive branch of the State of Alaska government (official notice).

PRINCIPLES OF LAW

AS 01.10.040. Words and phrases; meaning of ‘including.’ (a) Words and phrases shall be construed according to the rules of grammar and according to their common and approved usage.  Technical words and phrases and those that have acquired a peculiar and appropriate meaning, whether by legislative definition or otherwise, shall be construed according to the peculiar and appropriate meaning.

(b) When the words ‘includes’ or ‘including’ are used in a law, they shall be construed as though followed by the phrase ‘but not limited to.’
A “law” is defined as “that which is laid down, ordained or established” or “is a body of rules of action or conduct prescribed by controlling authority, and having binding legal force.”  Black’s Law Dictionary, 6th Ed., pg. 884 (1990), citing United States Fidelity & Guaranty Co. v. Guenther, 281 U.S. 34 (1930).  Under Alaska law:

‘[R]egulation’ means every rule, regulation, order, or standard of general application or the amendment, supplement, or revision of a rule, regulation, order, or standard adopted by a state agency to implement, interpret, or make specific the law enforced or administered by it, or to govern its procedure, except one that relates only to the internal management of a state agency; . . . ‘regulation’ includes ‘manuals,’ ‘policies,’ ‘instructions,’ ‘guides to enforcement,’ ‘interpretative bulletins,’ ‘interpretations,’ and the like, that have the effect of rules, orders, regulations, or standards of general application, and this and similar phraseology may not be used to avoid or circumvent this chapter; whether a regulation, regardless of name, is covered by this chapter depends in part on whether it affects the public or is used by the agency in dealing with the public. 

AS 44.62.640(a)(3).

Shehata v. Salvation Army, 225 P.3d 1106, 1114 (Alaska 2010) provides a basis for statutory construction:

We begin with the statutory language to determine [the elements a party needs to prove]. ‘The goal of statutory construction is to give effect to the legislature’s intent, with due regard for the meaning the statutory language conveys to others’ (citation omitted).  When construing a statute, we look at three factors: the language of the statute, the legislative history, and the legislative purpose behind the statute.

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) This chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) Worker’s compensation cases shall be decided on their merits except where otherwise provided by statute. . . .

AS 23.30.005.  Alaska Workers’ Compensation Board.
. . .

(h) The department shall adopt rules . . . and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible.

The board may base its decision not only on direct testimony and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).  
Neither the Act nor the administrative regulations specify a standard of review for appeals from an “extraordinary” RBA decision, in which the RBA denies an application for inclusion on the RBA’s list of rehabilitation specialists.  The Alaska Workers’ Compensation Appeals Commission and the Alaska Supreme Court, however, use similar standards to review administrative decisions.  These include “independently reviewing” factual findings made by the agency to see if they are supported by “substantial evidence” in light of the whole record.  Smith v. CSK Auto, Inc., 204 P.3d 1001, 1007 (Alaska 2009).  “Substantial evidence is ‘such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.’”  Circle De Lumber Co. v. Humphrey, 130 P.3d 941, 946 (Alaska 2006) (quoting Robertson v. Am. Mech., Inc., 54 P.3d 777, 779 (Alaska 2002)).  Some decisions such as awards of attorney’s fees are reviewed for an “abuse of discretion.”  Crawford & Co. v. Vienna, 744 P.2d 1175, 1178 n. 3 (Alaska 1987). See also Alaska Wildlife Alliance v. State, 74 P.3d 201, 205 (Alaska 2003) (applying abuse of discretion standard to Rule 82 attorney’s fees award).  An abuse of discretion “exists if the award is ‘arbitrary, capricious, manifestly unreasonable, or improperly motivated.’”  The Alaska Supreme Court has also stated: “We have held that an abuse of discretion exists where the trial court has assigned ‘too great a weight to some factors while ignoring others.’  Bonjour, 566 P.2d at 668 (quoting Horton v. Horton, 519 P.2d 1131, 1132 (Alaska 1974)). We have also found an abuse of discretion where the trial court ‘failed to consider statutorily-mandated factors.’  Deivert v. Oseira, 628 P.2d 575, 577 (Alaska 1981).”
Municipality of Anchorage v. Devon, 124 P.3d 424, 429, (Alaska 2005) said, in reviewing Board decisions:

However, we do not reweigh the evidence or choose between competing inferences; we only determine whether such relevant evidence exists (quoting DeYonge v. NANA/Marriott, 1 P.3d 90, 94 (Alaska 2000)).

In respect to de novo review situations, however, Devon said reviewers were not required to defer: “And it is not unthinkable . . . upon de novo review, we would be less inclined to credit the testimony of a witness” whom the Court found had not told the truth.  Id. at 431.  Linstad v. Sitka School District, 863 P.2d 838, 841 (Alaska 1993) held: “[T]he most common meaning of the term de novo trial is a proceeding where there is both a new evidentiary de novo and original fact finding.”  Linstad further noted:

‘A trial or hearing ‘de novo’ means trying the matter anew the same as if it had not been heard before and as if no decision had been previously rendered.’  
2 Am. Jur. 2d Administrative Law §698, at 597 (1962).  While a de novo trial may be different in many respects from the original administrative hearing, the essential aspect of such a trial is the authority of the reviewing court to exercise its independent judgment.  In other words, the reviewing court must be authorized to make an entirely independent determination, unencumbered by any presumptions regarding the administrative decision.
Id. at 841, n. 8.

Irvine v. Glacier General Construction, 984 P.2d 1103, 1104 n. 1 (Alaska 1999) said in referring to de novo review:

This case presents questions of statutory interpretation, to which this court accords de novo review, adopting the rule of law that is most persuasive in light of precedent, reason, and policy.
In Asevedo v. Anchorage School District, 843 P.2d 1209 (Alaska 1992), the trial court performed a de novo review of an administrative decision by essentially standing in the shoes of the agency and acting as “the original fact finder” based on the evidence presented before the agency.  The Court rejected this concept and said:

The trial court’s order that the de novo trial requirement . . . is satisfied by a proceeding in which the trial court acts as the original fact finder based on the evidence presented in the administrative hearing is reversed.  De novo review based on the record is appropriate in certain circumstances (citations omitted).  While such a procedure may be referred to as a de novo trial . . . the most common meaning of the term de novo trial is a proceeding where there is both a new evidentiary hearing and original fact finding. . . .  

DeNuptiis v. Unocal Corp., 63 P.3d 272, 278-281 (Alaska 2003) held, in respect to the “standard of proof” applicable to prove “fraud” in cases under AS 23.30.250:

Due process does require a heightened standard of proof in certain categories of civil cases.  Thus in Santosky v. Kramer (citation omitted) the United States Supreme Court held that a standard at least as demanding as clear and convincing evidence was necessary in termination of parental rights cases.  Similar elevated standards are necessary in involuntary civil commitments, deportation proceedings, and denaturalization proceedings (citations omitted).  Each of these categories involves sensitive liberty interests and each involves attempts by the government to deprive individuals of such interests.  By contrast, the United States Supreme Court has held that the preponderance of the evidence standard is adequate in paternity cases where the main interest of the putative father is avoiding the ‘serious economic consequences’ that flow from a court order establishing paternity (citation omitted).  The United States Supreme Court has also observed that in a civil case between private parties involving a monetary dispute a preponderance of the evidence standard is adequate: ‘The typical civil case involves a monetary dispute between private parties.  Since society has a minimal concern with the outcome of such private suits, plaintiff’s burden of proof is a mere preponderance of the evidence.  The litigants thus share the risk of error in roughly equal fashion.’
Due process does not require an elevated standard of proof in every civil proceeding involving non-monetary liberty interests. We held in Disciplinary Matter of Walton that employing a preponderance standard in attorney disciplinary proceedings satisfied due process: “[W]e are unwilling to hold that the risk of an incorrect factual determination in a bar disciplinary proceeding should be placed primarily on the public. Because there are substantial interests on both sides, the risk of error should be borne equally.”
The usual construct for determining whether a standard of proof is appropriate is that suggested by Mathews v. Eldridge (citation omitted).  Three factors are considered: the private interest affected by the official action; the risk of an erroneous deprivation of such interest through the procedures used and the probable value, if any, of additional or substitute procedural safeguards; and finally, the government’s interest, including the fiscal and administrative burdens that additional or substitute procedural requirements would entail (citation omitted).   

. . .

As noted, in civil fraud cases we have applied a preponderance standard (citation omitted).  There are at least two governmental interests involved.  The first is the interest that underlies the workers’ compensation system: making adequate compensation available to injured workers expeditiously and without undue cost.  The second is to deter and redress fraud (citation omitted).  In the context of this dispute these goals point in opposite directions; they are sufficiently balanced as not to dictate any particular conclusion on the question before us.

Considering, then, the three Mathews factors, the presumption of statutory validity, the standard we use in civil fraud cases, and the nature of the civil cases in which a heightened standard of proof has been found to be constitutionally required, we conclude that employing a preponderance standard in subsection .250(b) cases does not violate due process.

Furthermore the APA applies to the “Alaska Workers’ Compensation Board, where procedures are not otherwise expressly provided by the Alaska Workers’ Compensation Act.”  
AS 44.62.330(a)(12) (see citations below).

AS 23.30.041. Rehabilitation of injured workers.  (a) The director shall select and employ a reemployment benefits administrator. . . .

(b) The administrator shall

(1) enforce regulations adopted by the board to implement this section; 

(2) recommend regulations for adoption by the board that establish performance and reporting criteria for rehabilitation specialists; 

(3) enforce the quality and effectiveness of reemployment benefits provided for under this section; 

(4) review on an annual basis the performance of rehabilitation specialists to determine continued eligibility for delivery of rehabilitation services; 

. . .

(6) maintain a list of rehabilitation specialists who meet the qualifications established under this section. . . . 

(c) An employee and an employer may stipulate to the employee’s eligibility for reemployment benefits at any time. . . .  If the administrator approves a request or orders an evaluation, the administrator shall, on a rotating and geographic basis, select a rehabilitation specialist from the list maintained under (b)(6) of this section to perform the eligibility evaluation.  If the person that employs a rehabilitation specialist selected by the administrator to perform an eligibility evaluation under this subsection is performing any other work on the same workers’ compensation claim involving the injured employee, the administrator shall select a different rehabilitation specialist.

(d) Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings.  The administrator may grant up to an additional 30 days for performance of the eligibility evaluation upon notification of unusual and extenuating circumstances and the rehabilitation specialist’s request.  Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee’s eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110.  The hearing shall be held within 30 days after it is requested.  The board shall uphold the decision of the administrator except for abuse of discretion on the administrator’s part.

(e) An employee shall be eligible for benefits under this section upon the employee’s written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee’s job as described in the 1993 edition of the United States Department of Labor’s ‘Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles’ for

(1) the employee’s job at the time of injury; or 

(2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the 1993 edition of the United States Department of Labor’s ‘Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles.’ 

(f) An employee is not eligible for reemployment benefits if

(1) the employer offers employment within the employee’s predicted post-injury physical capacities at a wage equivalent to at least the state minimum wage under AS 23.10.065 or 75 percent of the worker’s gross hourly wages at the time of injury, whichever is greater, and the employment prepares the employee to be employable in other jobs that exist in the labor market; 

(2) the employee previously declined the development of a reemployment benefits plan under (g) of this section, received a job dislocation benefit under (g)(2) of this section, and returned to work in the same or similar occupation in terms of physical demands required of the employee at the time of the previous injury; 

(3) the employee has been previously rehabilitated in a former worker’s compensation claim and returned to work in the same or similar occupation in terms of physical demands required of the employee at the time of the previous injury; or 

(4) at the time of medical stability, no permanent impairment is identified or expected. 


(g) Within 30 days after the employee receives the administrator’s notification of eligibility for benefits, an employee shall file a statement under oath with the board, on a form prescribed or approved by the board, to notify the administrator and the employer of the employee’s election to either use the reemployment benefits or to accept a job dislocation benefit under (2) of this subsection.  The notice of the election is effective upon service to the administrator and the employer.  The following apply to an election under this subsection:

(1) an employee who elects to use the reemployment benefits also shall notify the employer of the employee’s selection of a rehabilitation specialist who shall provide a complete reemployment benefits plan; failure to give notice of selection of a rehabilitation specialist required by this paragraph constitutes noncooperation under (n) of this section; if the employer disagrees with the employee’s choice of rehabilitation specialist to develop the plan and the disagreement cannot be resolved, then the administrator shall assign a rehabilitation specialist; the employer and employee each have one right of refusal of a rehabilitation specialist; . . . .

. . .

(h) Within 90 days after the rehabilitation specialist’s selection under (g) of this section, the reemployment plan must be formulated and approved. The reemployment plan must require continuous participation by the employee and must maximize the usage of the employee’s transferrable skills. The reemployment plan must include at least the following:

(1) a determination of the occupational goal in the labor market; 

(2) an inventory of the employee’s technical skills, transferrable skills, physical and intellectual capacities, academic achievement, emotional condition, and family support; 

(3) a plan to acquire the occupational skills to be employable; 

(4) the cost estimate of the reemployment plan, including provider fees; and the cost of tuition, books, tools, and supplies, transportation, temporary lodging, or job modification devices; 

(5) the estimated length of time that the plan will take; 

(6) the date that the plan will commence; 

(7) the estimated time of medical stability as predicted by a treating physician or by a physician who has examined the employee at the request of the employer or the board, or by referral of the treating physician; 

(8) a detailed description and plan schedule; 

(9) a finding by the rehabilitation specialist that the inventory under (2) of this subsection indicates that the employee can be reasonably expected to satisfactorily complete the plan and perform in a new occupation within the time and cost limitations of the plan; and 

(10) a provision requiring that, after a person has been assigned to perform medical management services for an injured employee, the person shall send written notice to the employee, the employer, and the employee’s physician explaining in what capacity the person is employed, whom the person represents, and the scope of the services to be provided. 

(i) Reemployment benefits shall be selected from the following in a manner that ensures remunerative employability in the shortest possible time:

(1) on the job training; 

(2) vocational training; 

(3) academic training; 

(4) self-employment; or 

(5) a combination of (1) - (4) of this subsection. 

(j) The employee, rehabilitation specialist, and the employer shall sign the reemployment benefits plan.  If the employer and employee fail to agree on a reemployment plan, either party may submit a reemployment plan for approval to the administrator; the administrator shall approve or deny a plan within 14 days after the plan is submitted; within 10 days of the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110; the board shall uphold the decision of the administrator unless evidence is submitted supporting an allegation of abuse of discretion on the part of the administrator; the board shall render a decision within 30 days after completion of the hearing.

(k) Benefits related to the reemployment plan may not extend past two years from date of plan approval or acceptance, whichever date occurs first, at which time the benefits expire.  If an employee reaches medical stability before completion of the plan, temporary total disability benefits shall cease, and permanent impairment benefits shall then be paid at the employee’s temporary total disability rate.  If the employee’s permanent impairment benefits are exhausted before the completion or termination of the reemployment process, the employer shall provide compensation equal to 70 percent of the employee’s spendable weekly wages, but not to exceed 105 percent of the average weekly wage, until the completion or termination of the process, except that any compensation paid under this subsection is reduced by wages earned by the employee while participating in the process to the extent that the wages earned, when combined with the compensation paid under this subsection, exceed the employee’s temporary total disability rate. . . .  The fees of the rehabilitation specialist or rehabilitation professional shall be paid by the employer and may not be included in determining the cost of the reemployment plan.

(l) The cost of the reemployment plan incurred under this section shall be the responsibility of the employer, shall be paid on an expense incurred basis, and may not exceed $13,300.

(m) Only a rehabilitation specialist may accept case assignments as a case manager and sign eligibility determinations and reemployment plans.  A person who is not a rehabilitation specialist may perform rehabilitation casework if the work is performed under the direct supervision of a rehabilitation specialist employed in the same firm and location.

(n) After the employee has elected to participate in reemployment benefits, if the employer believes the employee has not cooperated, the employer may terminate reemployment benefits on the date of noncooperation.  Noncooperation means

(1) unreasonable failure to 

(A) keep appointments; 

(B) maintain passing grades; 

(C) attend designated programs; 

(D) maintain contact with the rehabilitation specialist; 

(E) cooperate with the rehabilitation specialist in developing a reemployment plan and participating in activities relating to reemployability on a full-time basis; 

(F) comply with the employee’s responsibilities outlined in the reemployment plan; or 

(G) participate in any planned reemployment activity as determined by the administrator; or 

(2) failure to give written notice to the employer of the employee’s choice of rehabilitation specialists within 30 days after receiving notice of eligibility for benefits from the administrator as required by (g) of this section. 

. . .

(r) In this section

(1) ‘administrator’ means the reemployment benefits administrator under (a) of this section; 

. . .

(6) ‘rehabilitation specialist’ means a person who is a certified insurance rehabilitation specialist, a certified rehabilitation counselor, or a person who has equivalent or better qualifications as determined under regulations adopted by the department; 

The legislature granted the RBA authority to decide in the first instance various issues related to reemployment preparation benefits, including approving a request for an eligibility evaluation and ultimately deciding whether an injured worker is eligible for rehabilitation and reemployment benefits.  Meza v. Alyeska Seafoods, Inc., AWCB Decision No. 89-0207 (August 14, 1989).  The law sets forth the statutorily mandated factors the RBA must consider.

In Irvine v. Glacier General Construction, 984 P.2d 1103 (Alaska 1999), the Alaska Supreme Court said AS 23.30.041 must be followed and reasoned: “This court has recognized that failing to consider statutorily mandated factors amounts to an abuse of discretion” (footnote omitted).

The Act and administrative regulations do not define “enforce” as used in AS 23.30.041(b).  In Haggblom v. City of Dillingham, 191 P.2d 991 (Alaska 2008), a dog owner received a euthanasia order for her pet after her dog bit a co-worker, “without provocation.”  She argued the Community Safety Officer (CSO) acted arbitrarily by deciding what constituted “without provocation.”  The Court stated:

First, Haggblom claims that CSO Peters conceded that, when enforcing the ordinance, he ‘arbitrarily’ decides whether an animal has acted with provocation. This misstates Peters’ actual statement: In response to the question, ‘isn’t it true that you’re basically determining what provocation is [,] based on your own judgment?’ Peters answered ‘yes.’
It is hardly surprising that a law enforcement officer uses his judgment in applying the law.  This does not constitute arbitrary action, and acknowledgment that one uses one’s own judgment is hardly a concession of arbitrary action. . . .  Further, as we have previously held, ‘[e]forcement of criminal laws of necessity involves some degree of discretion’ (citation omitted).  This principle certainly applies to the enforcement of municipal ordinances.


“[U]nless otherwise defined, words will be interpreted as taking their ordinary, contemporary, common meaning.” Bachlet v. State, 941 P.2d 200, 205 (Alaska App. 1997) (quoting Perrin v. United States, 444 U.S. 37, 42, 100 S.Ct. 311, 62 L.Ed.2d 199 (1979)).  “Enforce” means: “To put into execution; to cause to take effect; to make effective; as, to enforce a particular law. . . .  to compel obedience to.”  Black’s Law Dictionary, 6th Ed., p. 528 (1990).

The Act and related workers’ compensation regulations do not define “misrepresentation.”  The Alaska Supreme Court has in some instances applied contract law concepts of “misrepresentation” to workers’ compensation-related issues.  Seybert v. Cominco Alaska Exploration, 182 P.3d 1079 (Alaska 2008) (settlement agreements under the Act are contracts and subject to interpretation as any other contract).  Thus, some contract law principles are helpful.  There are three types of misrepresentations in contract law: intentional, negligent and innocent.  Bevins v. Ballard, 655 P.2d 757 (Alaska 1982).  “[A] misrepresentation is an assertion that is not in accord with the facts.”  Restatement (Second) of Contracts §159 (1981).  Section 161, which defines when “nondisclosure” is the equivalent of an assertion, states in pertinent part:


A person’s non-disclosure of a fact known to him is equivalent to an assertion that the fact does not exist in the following cases only:

. . .

(b) where he knows that disclosure of the fact would correct a mistake of the other party as to a basic assumption on which that party is making the contract and if non-disclosure of the fact amounts to a failure to act in good faith and in accordance with reasonable standards of fair dealing.

Restatement (Second) of Contracts §161 (1981).  

According to the Restatement, the only possible situation in which nondisclosure could be an assertion tantamount to a misrepresentation was if nondisclosure was made contrary to the duty of good faith and fair dealing.  In Seybert, 182 P.2d 1079, 1094-95, the Court likened “misrepresentation” to “materially misleading.”  In reference to statements made by an adjuster to an injured worker who signed a settlement agreement and later tried to rescind his approval, the Court suggested an omission could be materially misleading and thus a misrepresentation:

Although we agree . . . substantial evidence supports the board’s finding . . . there was no intentional misrepresentation, it was error to consider only whether there was a fraudulent misrepresentation, and we cannot say . . . the error was harmless. There are at least two ways in which Rudolph’s December 2, 1994 letter could have been materially misleading.

First, Rudolph stated, ‘At this point in your claim, there are three remaining benefits available.’  She then identified three ‘areas’ of benefits: reemployment benefits, permanent partial impairment benefits, and medical benefits.  From this statement Seybert could infer that he was potentially eligible for only these three benefits and no others, i.e., that no others were ‘remaining’ (footnote omitted).  Rudolph did not tell Seybert . . . the disability benefits available to him, and which he would be waiving, could include PTD benefits, even though she knew as of September 26, 1994 . . . Seybert had been found eligible for SSDI benefits (footnote omitted). . . .  Seybert argues . . . Rudolph’s failure to mention subsection .041(k) benefits as part of the available reemployment benefits was also a material misrepresentation.  The settlement waived entitlement to subsection .041(k) benefits; those benefits were not discussed with Seybert before settlement.  Rudolph had calculated six weeks before she wrote Seybert . . . those benefits were worth approximately $25,000 for one year (footnote omitted).  The board could therefore reasonably find . . . Rudolph’s statement about the benefits remaining in Seybert’s claim was not in accord with the facts she knew of his case. . . .

The question whether a misrepresentation is material is a mixed question of law and fact.  Id., citing Diblik v. Marcy, 166 P.3d 23, 25 (Alaska 2007).

But, in Shehata, 225 P.3d 1106, 1116-17, the Court said in respect to an injured worker’s alleged “fraud” under AS 23.30.250:

Although the board’s order focused on Shehata’s October 14 and 17 statements to the adjuster, the appeals commission decided that silence could be a ‘knowing misrepresentation’ under subsection .250(b).  It determined that an employee has ‘an affirmative obligation to disclose information that would affect a right to compensation’ and that Shehata’s failure to disclose his work status could ‘result in the continuing payment of compensation’ and thus could have resulted in his obtaining benefits (citation omitted).  The commission cited no statutory language, legislative history, or board regulation to support its conclusion either that an employee has an affirmative duty to disclose ‘information that would affect a right to compensation’ or that failure to disclose such information can serve as a basis for a reimbursement order under subsection .250(b). . . .

. . .

The plain language of the statute does not authorize the board to order reimbursement based on silence, nondisclosure, or omissions: it requires a finding that a person made a ‘false or misleading statement or representation’. . . .  Nonetheless, we recognize that in the common law, silence can be a misrepresentation when a person has a duty to speak (citation omitted).  We have also held that silence in the face of a statutory duty to disclose can ‘amount [ ] to the concealment of a material fact’ for purposes of estoppel (citation omitted). Accordingly, we consider whether Shehata had a duty to disclose. . . .

. . .

The parties agreed that no statute or regulation explicitly imposes on an employee the duty to inform. . . .  The commission cited none. Neither the commission nor the Salvation Army pointed to anything in the record imposing such a duty. Nevertheless, at oral argument before us, the Salvation Army advocated finding an implicit, narrow duty to disclose. . . .  In the absence of a statute or regulation requiring an employee to [disclose], we are reluctant to find a specific affirmative duty to disclose. . . .

Shehata also contrasted statutes and regulations implementing those statutes and noted:

In contrast, the disqualification section of the Alaska Employment Security Act includes failure to disclose or report a material fact as a basis for disqualification. AS 23.20.387.  Also, the employment security regulations set out an affirmative duty to provide information on eligibility.  See 8 Alaska Administrative Code (AAC) 85.104(a) (2004). 

On appeals from “ordinary” RBA decisions like those involving reemployment eligibility evaluations or plan approvals, the RBA’s decision must be upheld absent “an abuse of discretion on the administrator’s part.”  Several definitions of “abuse of discretion” appear in Alaska law although none appear in the Alaska Workers’ Compensation Act (Act).  The Alaska Supreme Court stated abuse of discretion consists of “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.”  Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985).  See also Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979).  An agency’s failure to properly apply the controlling law may also be considered an abuse of discretion.  Manthey v. Collier 367 P.2d 884, 889 (Alaska 1962); Black’s Law Dictionary p. 25 (4th ed. 1968).

The APA provides another definition used by courts in considering appeals from administrative agency decisions.  It contains terms similar to those above and expressly includes reference to a “substantial evidence” standard:  

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence. . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.  

AS 44.62.570.

On appeal to the Alaska Worker’s Compensation Appeals Commission and the courts, decisions reviewing “ordinary” RBA determinations are subject to reversal under the “abuse of discretion” standard in AS 44.62.570 incorporating the “substantial evidence test.”  While applying a substantial evidence standard a “[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld.”  Miller v. ITT Arctic Services, 367 P.2d 884, 889 (Alaska 1962).  

Determining whether an abuse of discretion has taken place in appeals from RBA decision under AS 23.30.041(d) is aided by the practice of allowing additional evidence at the review hearing, based on the rationale expressed in several superior court opinions addressing Board decisions.  See, e.g., Kelley v. Sonic Cable Television, Superior Court Case No. 3AN 89‑6531 CIV (February 2, 1991); Quirk v. Anchorage School District, Superior Court Case No. 3AN‑90‑4509 CIV (August 21, 1991).  Nevertheless, 8 AAC 45.070(b)(1)(A) applicable to §041(d) appeals precludes additional evidence if the party offering it failed to exercise reasonable diligence in developing and presenting it to the RBA.  See, e.g., Kin v. Norcon, AWCB Decision No. 99-0041 (March 1, 1999); Lemire v. B&R Construction, AWCB Decision No. 99-0019 (January 28, 1999); Buxton v. Cameron Corporation, AWCB Decision No. 99-0005 (January 8, 1999).  

In §041(d) appeals, after allowing parties to offer admissible evidence all the evidence is reviewed to assess whether the RBA’s decision was supported by substantial evidence and therefore reasonable.  Yahara v. Construction & Rigging, Inc., 851 P.2d 69 (Alaska 1993).  If, in light of all the evidence, the RBA’s decision is not supported by substantial evidence, the RBA abused his discretion and the case is remanded for reexamination and further action.

AS 23.30.110.  Procedure on claims. . . . 

. . .

(c) Before a hearing is scheduled, the party seeking a hearing shall file a request for a hearing together with an affidavit stating that the party has completed necessary discovery, obtained necessary evidence, and is prepared for the hearing. . . . .  If opposition is not filed, a hearing shall be scheduled no later than 60 days after the receipt of the hearing request. The board shall give each party at least 10 days’ notice of the hearing, either personally or by certified mail. . . .  After completion of the hearing the board shall close the hearing record. . . .  Within 30 days after the hearing record closes, the board shall file its decision. . . . 

(d) At the hearing the [parties] may each present evidence . . . and may be represented by any person authorized in writing for that purpose. . . .

AS 23.30.122.  Credibility of witnesses.  The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury’s finding in a civil action.

AS 23.30.135.  Procedure before the board.  (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . . 

3 AAC 08.315.  False or misleading statements.  (a) . . .  A misrepresentation is a statement that, at the time and under the circumstances in which it is made (1) is false or misleading with respect to a material fact; (2) omits a material fact necessary in order to make a statement made in the solicitation not false or misleading; or (3) omits a material fact necessary to correct a statement, in an earlier communication regarding the solicitation of a proxy for the same meeting or subject matter, which has become false or misleading. . . .

8 AAC 45.120. Evidence. . . .

. . .

(a) Witnesses at a hearing shall testify under oath or affirmation. . . .

(b) The order in which evidence and argument is presented at the hearing will be in the discretion of the board, unless otherwise expressly provided by law.  All proceedings must afford every party a reasonable opportunity for a fair hearing.

(c) Each party has the following rights at hearing:

(1) to call and examine witnesses;

(2) to introduce exhibits;

(3) to cross-examine opposing witnesses on any matter relevant to the issues even though the matter was not covered in the direct examination;

(4) to impeach any witness regardless of which party first called the witness to testify; and

(5) to rebut contrary evidence.

. . .


(e) Technical rules relating to evidence and witnesses do not apply in board proceedings, except as provided in this chapter.  Any relevant evidence is admissible if it is the sort of evidence on which responsible persons are accustomed to rely in the conduct of serious affairs, regardless of the existence of any common law or statutory rule which might make improper the admission of such evidence over objection in civil actions. Hearsay evidence may be used for the purpose of supplementing or explaining any direct evidence, but it is not sufficient in itself to support a finding of fact unless it would be admissible over objection in civil actions. . . .

(f) Any document, including a compensation report, controversion notice, claim, application for adjustment of claim, request for a conference, affidavit of readiness for hearing, petition, answer, or a prehearing summary, that is served upon the parties, accompanied by proof of service, and that is in the board’s possession 20 or more days before hearing, will, in the board’s discretion, be relied upon by the board in reaching a decision unless a written request for an opportunity to cross-examine the document’s author is filed with the board and served upon all parties at least 10 days before the hearing. . . . 

(g) A request for cross-examination filed under (f) of this section must (1) specifically identify the document by date and author, and generally describe the type of document; and (2) state a specific reason why cross-examination is being requested.

8 AAC 45.400.  List of rehabilitation specialists.  (a) This section applies to the rehabilitation specialists’ list to be maintained by the administrator for injuries that occur on or after July 1, 1988.  The list for a specific geographic area is available upon request from the division.

(b) The list of rehabilitation specialists will be divided into two geographical sections.  One section will contain the names and addresses of rehabilitation specialists whose primary domicile and business addresses are in this state.  The other section will contain names and addresses of rehabilitation specialists whose primary domicile and business addresses are in other states or countries.  The list

(1) for this state will be further subdivided into three geographical areas based on the senate districts for southeastern and southcentral Alaska, and an area comprised by combining the central and northwestern Alaska senate districts, as those districts are described in art. XIV, sec. 2, of the Constitution of the State of Alaska; a rehabilitation specialist’s name will be placed on the list only once for this state by matching the rehabilitation specialist’s primary domicile and business addresses to the geographical area that contains those addresses; 

(2) for other states or countries will be subdivided by city and state, or country; a rehabilitation specialist’s name will be placed on the list by matching the rehabilitation specialist’s primary domicile and business addresses to the appropriate city and state, or country. 

8 AAC 45.410.  Eligibility of rehabilitation specialist. (a) To be included on the administrator’s rehabilitation specialists’ list under 8 AAC 45.400, a person must be a

(1) certified insurance rehabilitation specialist as defined in 8 AAC 45.415(1);

(2) certified rehabilitation counselor as defined in 8 AAC 45.415(2); or

(3) person who has equivalent or better qualifications as defined in 8 AAC 45.415(3).

. . .

(c) A person who wishes to be added to the administrator’s rehabilitation specialists’ list under this section must file an application that meets the requirements of 8 AAC 45.420.

8 AAC 45.415. Definition of rehabilitation specialist. For purposes of AS 23.30.041 (r)(6), 8 AAC 45.400, and 8 AAC 45.410 

(1) a ‘certified insurance rehabilitation specialist’ means a person currently certified by the Certification of Insurance Rehabilitation Specialists Commission; the address of this commission is available upon request from the administrator;

(2) a ‘certified rehabilitation counselor’ means a person currently certified by the Commission on Rehabilitation Counselor Certification; the address of this commission is available upon request from the administrator;

(3) a ‘person who has equivalent or better qualifications’ means 

(A) a person in another country who has at least a bachelor’s degree from an accredited college and a minimum of four years of full-time, paid employment providing vocational rehabilitation services to disabled persons receiving benefits from a disability compensation system; or 

(B) a person currently certified by the Disability Management Specialists Commission as a ‘certified disability management specialist’; the address of this commission is available upon request from the administrator.

8 AAC 45.420.  Rehabilitation specialist application.  (a) To be added to the administrator’s rehabilitation specialists’ list under 8 AAC 45.400, a person who qualifies under 8 AAC 45.410(a) must file a completed application that includes

(1) a signed and notarized statement that 

(A) lists the person’s legal name, primary domicile address, and telephone number; 

(B) lists the business address and telephone number where the person will be receiving evaluation and plan referrals; and 

(C) includes an attestation that the rehabilitation specialist will personally provide the reemployment services to assigned employees in accordance with AS 23.30.041;

(2) proof that the person’s primary domicile and business addresses are in the same geographical area, if the person is applying to be added to the section prepared under 8 AAC 45.400(b)(1) with respect to rehabilitation specialist whose primary domicile and business addresses are in the state;

(3) proof 

(A) of a current certification as a certified insurance rehabilitation specialist, as defined in 8 AAC 45.415(1);

(B) of a current certification as a certified rehabilitation counselor as defined in 8 AAC 45.415(2);

(C) of a current certification as a certified disability management specialist, defined in 8 AAC 45.415(3)(B); or

(D) that the person meets the requirements of 8 AAC 45.415(3)(A);

(4) a certificate of workers’ compensation insurance if the person has employees; the certificate of insurance must provide for 30 days’ prior notice to the board of cancellation, nonrenewal, or material change of the policy; and

(5) a resume stating the

(A) person’s education, training, and work experience; and

(B) names and addresses of the professional organizations that have certified the person or in which the person is an active member. 

(b) Names will be added to the geographical listing in order of the receipt date of the completed application.  If more than one completed application is received in a day, the names for that day will be placed on the list in alphabetical order.  If a person’s name is not added to the list, the administrator will notify the person and state in writing the reason for exclusion.  Reasons for exclusion include an incomplete or illegible application or accompanying documents, misrepresentation, or not meeting the requirements of AS 23.30.041(r)(6).

(c) When the rehabilitation specialist’s primary domicile or business addresses are no longer in the same geographic area where the rehabilitation specialist was receiving referrals, the rehabilitation specialist must notify the administrator within 14 days, so that the rehabilitation specialist’s name can be removed from the geographic list. 

8 AAC 45.440.  Removal of rehabilitation specialists.  (a) Repealed 4/16/2010.

(b) The administrator may disqualify a rehabilitation specialist from providing services under AS 23.30.041 for 

(1) failure by the rehabilitation specialist to demonstrate suitable rehabilitation skills; 

(2) failure by the rehabilitation specialist to timely file two or more eligibility evaluations or plan reports during a three-month period or provide rehabilitation services; 

(3) failure by the rehabilitation specialist to adhere to statutory or regulatory requirements; 

(4) unethical conduct by the rehabilitation specialist as defined by the ethics committee of an appropriate professional rehabilitation organization; 

(5) the rehabilitation specialist’s knowingly falsifying information provided in connection with the rehabilitation specialist’s application; 

(6) disciplinary action against or decertification of the rehabilitation specialist by an appropriate certifying agency or professional organization; 

(7) failure by the rehabilitation specialist to maintain workers’ compensation insurance if the rehabilitation specialist has employees; 

(8) fraudulent billing or reporting by the rehabilitation specialists; 

(9) conviction of the rehabilitation specialist in a state or federal court of any offense involving moral turpitude; or

(10) declaration of the rehabilitation specialist’s mental incompetency by a court of competent jurisdiction. 

(c) If the administrator is considering disqualifying a rehabilitation specialist under (b)(1)-(b)(3) of this section, the administrator may meet with the rehabilitation specialist and develop a plan of corrective action. 

(d) If the administrator believes that a rehabilitation specialist has engaged in unethical practices or activity, after written notification to the rehabilitation specialist, the administrator may refer the issue to the ethics committee of an appropriate professional rehabilitation organization for recommendations.

(e) Before disqualifying a rehabilitation specialist, the administrator shall notify the rehabilitation specialist in writing, served either personally or by certified mail, of the proposed disqualification.  A rehabilitation specialist who has been notified of a proposed disqualification may, no more than 30 days after receipt of the notice, file a written request with the administrator for an opportunity to meet with the administrator to discuss the proposed disqualification. 

(f) The administrator shall issue a written decision within 30 days after a meeting requested under (e) of this section.  If no meeting is requested, the administrator shall issue a written decision within 45 days after the written notice of proposed disqualification was served under (e) of this section. 

(g) The administrator’s written decision under (f) of this section must 

(1) require the rehabilitation specialist to change unsuitable behavior or upgrade skills according to a plan determined by the administrator; 

(2) for acts arising under (b)(1)-(4) or (10) of this section, disqualify the rehabilitation specialist for at least one year for the first disqualification and at least five years for the second disqualification and explain the reasons for the action and the conditions, if any, under which the rehabilitation specialist may reapply; 

(3) permanently remove the rehabilitation specialist from the list for acts arising under (b)(5)-(9) of this section; or 

(4) state that no grounds for disqualification or disciplinary action were found. 

(h) The administrator’s decision must be served upon the rehabilitation specialist or the rehabilitation specialist’s representative, either personally or by certified mail.  A copy must be sent to the employee or employer, if any, who requested that the administrator consider disqualifying the rehabilitation specialist.  A disqualification decision is effective 10 days after the date of the decision unless a written request for board review is filed with the board and is served in accordance with (i) of this section no more than 10 days after service of the administrator’s decision. 

(i) A disqualified rehabilitation specialist, an employee, or an employer, may request board review of the administrator’s decision.  If the 

(1) disqualified rehabilitation specialist requests review, the rehabilitation specialist must serve a copy on any other person whom the administrator served with a copy of the decision; 

(2) employee or employer requests board review, the employee or employer must serve a copy of the review request upon the disqualified rehabilitation specialist.

(j) Upon a request under (i) of this section, the board will schedule and hold a hearing in accordance with AS 23.30.110 and 8 AAC 45.070.  The board’s decision is final upon filing in accordance with AS 23.30.110. 

Kelly v. Zamarello, 486 P.2d 906, 911 (Alaska 1971), set forth the general method for reviewing administrative regulations:

Thus, where an administrative regulation has been adopted in accordance with the procedures set forth in the Administrative Procedure Act, and it appears that the legislature has intended to commit to the agency discretion as to the particular matter that forms the subject of the regulation, we will review the regulation in the following manner: First, we will ascertain whether the regulation is consistent with and reasonably necessary to carry out the purposes of the statutory provisions conferring rule-making authority on the agency.  This aspect of review insures that the agency has not exceeded the power delegated by the legislature.  Second, we will determine whether the regulation is reasonable and not arbitrary.  This latter inquiry is proper in the review of any legislative enactment.

In Board of Trade, Inc. v. State, Dept. of Labor, 968 P.2d 86, 89 (Alaska 1998), the Court set forth the standard of review of an agency’s interpretation of its own regulations:

But we will not substitute our judgment for that of the agency with regards to the efficacy or wisdom of the regulation (citation omitted).  We limit our review of an administrative regulation to: ‘(1) whether the regulation is reasonable and not arbitrary’; and ‘(2) whether the regulation is consistent with the statute and reasonably necessary to its purposes’ (citation omitted).  We have explained, however, that ‘reasonable necessity is not a requirement separate from consistency’ and the scope of review should center around consistency with the authorizing statute (citation omitted).  We review an administrative regulation with a presumption of validity (citation omitted).  The party challenging the regulation has the burden of demonstrating invalidity (citation omitted).  An agency’s interpretation of its own regulations is reviewed under the reasonable basis standard and ‘is normally given effect unless plainly erroneous or inconsistent with the regulation.’
In Jerrel v. State, Dept. of Natural Resources, 999 P.2d 138, 142 (Alaska 2000), horse owners objected to ever-changing positions by a state agency in branding requirements.  Neither the lease terms nor the law required permanent branding visible from 20 feet, but the agency imposed this requirement on the horse owners.  In reversing, the Court said:

The regulation contains neither a requirement of minimum visibility nor a mandate of permanence.  Yet, in its June 28, 1990 letter . . . DNR stated that the Jerrels must use a mark ‘plainly distinguishable from a distance of twenty feet.’  When the Jerrels responded by proposing plastic mane tags, which would have been visible from twenty feet, they were informed by DNR that the tags were insufficiently permanent.  At the point that it informed the Jerrels of this permanence requirement, however, DNR retreated from its twenty-foot visibility requirement, informing the Jerrels that if they opposed branding, permanent tattoos would be an acceptable substitute.  Yet when the Jerrels proposed ear tattoos, DNR again reversed its position in response to complaints from the neighboring landowners and insisted on brands that would meet the twenty-foot visibility requirement.

The Jerrels contend that in creating the twenty-foot visibility rule, DNR did not interpret its existing marking regulations but rather ‘established new ones without following the proper procedures.’ 

In Miller v. Treadwell¸ 245 P.3d 867 (Alaska 2010), an unsuccessful United States Senate candidate challenged the state’s method for counting write-in ballots and argued the agency’s procedures were “regulations,” which should have been enacted pursuant to the Administrative Procedures Act, but were not.  The court however held “common sense statutory interpretations by agencies do not require regulations.”  Id. at 873.  Miller cited with approval from Alyeska Pipeline Service Co. v. State, 145 P.3d 561, 573 (Alaska 2006), which held:
Although the definition of ‘regulation’ is broad, it does not encompass every routine, predictable interpretation of a statute by an agency.  Nearly every agency action is based, implicitly or explicitly, on an interpretation of a statute or regulation authorizing it to act.  A requirement that each such interpretation be preceded by rulemaking would result in complete ossification of the regulatory state. . . .  We held that the agency’s interpretation was not a ‘regulation’ because it was merely ‘a common sense interpretation of the regulation’s applicability’ (footnote omitted).  We noted that ‘[t]he Division’s interpretation ‘was not an addition to a regulation involving requirements of substance,’’ but rather, an ‘‘interpretation of the regulation according to its own terms.’’  We reaffirm this principle today.  Although the Administrative Procedure Act may require rulemaking in cases in which an agency’s interpretation of a statute is expansive or unforeseeable, or in cases in which an agency alters its previous interpretation of a statute, obvious, commonsense interpretations of statutes do not require rulemaking.

ANALYSIS

1) What is the proper standard of review?

This is not an “ordinary appeal” from an RBA decision.  Review of an RBA’s decision excluding an applicant from the RBA’s rehabilitation specialist list under AS 23.30.041(b)(3) and 8 AAC 45.420(b) is a case of first impression.  Neither §041 nor any regulations applicable to reemployment benefits expressly provide for an appeal if an applicant for the RBA’s list is denied inclusion.  Consequently, since the Act does not otherwise expressly provide for procedures in this instance, the APA applies and requires notice and a right to be heard at a fair hearing with due process.  Here, the RBA provided Petitioner notice of his right to appeal the RBA’s decision.  Petitioner’s “Petition” under the Act is the functional equivalent of a “Statement of Issues” under the APA.  The Act and regulations, however, expressly provide procedures for fair hearings.  Thus, once the Act’s and regulations’ lack of expressly provided procedure for these cases was addressed under the APA by Petitioner filing his petition, the Act’s procedural requirements for hearings took over and the case proceeded as would any claim or petition seeking other relief.

However, Petitioner has not filed a “claim for benefits” under the Act and this is not a proceeding “for the enforcement of a claim for compensation.”  Consequently, though there are factual issues in this case, Petitioner is not entitled to the benefit of the statutory presumption of compensability and the normal presumption analysis does not apply to this case.

In normal cases on appeal from actions by the RBA or his designee, the law expressly provides a procedure to follow and a standard of review.  Here, both parties ultimately agreed the substantial evidence test should be applied to the RBA’s factual findings and the RBA’s decision should be reviewed for abuse of discretion.  Petitioner further argued there should be a hearing de novo.  Alaska law provides several forms of hearings de novo.  Petitioner did not specify whether the de novo hearing should be simply a review of the evidence before the RBA, as in a de novo review hearing, or be a whole new hearing based upon new factual findings and legal conclusions.    

Neither the Act nor the regulations provide a specific standard of review for this case.  In keeping with general due process principles, Petitioner must be accorded notice, a right to be heard, and a fair and impartial hearing.  Since the law required Petitioner to provide certain information with his application, which for the most part he did, his opportunity to build a record necessarily arose only after he learned the RBA’s reasons for denying his application.  There would have been no reason for Petitioner to present any other evidence than required by the law, at the time he made his application.  The laws applicable to Petitioner’s initial application procedures, unlike “removal” procedures in 8 AAC 45.440, did not provide him a right to a “meeting” with the RBA to “discuss” his possible disqualification.  Thus, his “appeal” from the RBA’s decision excluding him from the RBA’s list provides his fair hearing and provides him an opportunity to be heard and his evidence fairly considered.  Accordingly, in this instance the most common meaning of the term de novo hearing, i.e., a proceeding where there is both a new evidentiary hearing and original fact finding, will be applied and Petitioner is entitled to a hearing de novo in which all admissible evidence will be considered anew.  Therefore, this decision will decide Petitioner’s April 19, 2010 application, which is the only request for action Petitioner has pending.

This matter is a hybrid between an “appeal” and a hearing de novo, with some qualities of each.  Petitioner followed an “appeal” process, but was in fact provided a hearing de novo.  He was given notice of his right to a hearing, notice of the hearing, was represented by counsel, testified, and cross-examined the witness called against him.  Petitioner had a full and fair opportunity to present other witnesses and evidence; he was given an opportunity to respond to Mr. Sturmer’s testimony before the record closed.  His arguments were heard and fairly considered.  The hearing panel had more evidence upon which it could chose to rely than the RBA had on May 21, 2010, when he issued his decision.  Because there were no requests for cross-examination filed in this case, all the evidence filed and served timely will be considered; the voice-mails from Petitioner to the RBA will not be considered because they were not timely served.

2) Does the RBA have discretion under the Act to consider factors not specifically listed in 8 AAC 45.420(b) to exclude an applicant from the RBA’s list of rehabilitation specialists?

Petitioner contends the RBA exceeded the scope of his authority by considering factors not specifically included in the controlling regulations.  The RBA contends he used his discretion to ensure the quality and effectiveness of rehabilitation services to exclude Petitioner from his list of rehabilitation specialists.  The same scope of discretionary authority will necessarily apply to both the RBA and reviewing fact-finders on “appeals” and hearings de novo from the RBA’s decisions in these cases.  

The RBA’s authority to include or exclude a person from his list of rehabilitation specialists comes from AS 23.30.041, though it says very little about how one becomes a provider on the RBA’s list.  Section 041(b) through the use of the word “shall,” requires the RBA to do several things.  Among these mandatory duties are:

(1) enforce regulations adopted by the board to implement this section; 

. . .

(3) enforce the quality and effectiveness of reemployment benefits provided for under this section; 

. . .

(6) maintain a list of rehabilitation specialists who meet the qualifications established under this section. . . . 

AS 23.30.041 is an extremely complicated statute setting forth the injured worker’s rights and responsibilities, as well as the rehabilitation specialist’s role under the Act in respect to retraining and reemployment benefits.  Considerable skill is needed to counsel and advise injured workers under this section.  A cadre of well-qualified and experienced specialists, who can relate well with injured workers, lawyers, insurance adjusters, state workers, and employers, is crucial to the success of the reemployment process under the Act.  

The RBA is required to “enforce” regulations adopted to implement the law and to “enforce” the quality and effectiveness of reemployment benefits provided for under the Act, while maintaining a list of rehabilitation specialists.  This “enforce” language implies more than a mechanical application of a regulation.  It implies discretion.  Words will be interpreted as taking their ordinary, contemporary, common meaning.  “Enforce” in this context commonly means to put into execution, cause to take effect, make effective or to compel obedience to a particular law.  “Laws” in Alaska include statutes and regulations.  If the RBA is to enforce quality and effectiveness, he must have discretion to decide whether an applicant seeking to provide such services is capable of the quality and effectiveness the RBA thinks in his judgment is appropriate.  Otherwise, the legislature would not have used the word “enforce” in describing these duties.  This is not unlike the Dillingham CSO who used his judgment to decide a dog had bitten someone “without provocation” and was “vicious.”  It is hardly surprising the RBA must use his judgment and discretion in evaluating applications for his list under §041(b) and 8 AAC 45.420.
Given the sparse guidance in the statute concerning specialists’ applications and qualifications, the fact-finder looks to the administrative regulations to see how an applicant gains inclusion on the RBA’s list.  Taken in context, the regulations overall are consistent with the RBA’s duty to enforce the quality and effectiveness of reemployment services, while maintaining a list of qualified providers.  The regulations, cited above, provide: First, the list is divided geographically and an applicant must have a primary domicile in the area in which he wants to provide services.  This ensures the specialist and injured worker can have close contact and any non-certified persons performing rehabilitation services can work under the specialist’s direct supervision in keeping with §041(m).  Next, the applicant must be a certified specialist in an enumerated field or have equivalent or better qualifications, and must file an application.  This provision sets forth the minimum training requirements to provide services.  The applicant must be certified by their respective governing commission.  Again, this confirms the person has minimum qualifications as viewed by their peers.  The mandatory application includes the form itself, and requires a signed and notarized statement listing the applicant’s name, primary domicile, phone number, business address and phone number where the person will receive evaluation and plan referrals, an attestation the person will personally provide the serves, proof the applicant’s business and domicile are in the same geographical area, proof of current certification in one of several acceptable fields, a certificate of workers’ compensation insurance if the applicant has employees, and a resume stating the person’s education, training, work experience and names of professional organizations certifying the applicant, or of which he is an active member.  The application form provides a consistent and orderly way for the RBA to consider applications, and the attachments are intended to address specific concerns with how some rehabilitation providers were using loopholes to provide services, which in the RBA’s considered judgment, were also subpar and ineffective.  The full Alaska Workers’ Compensation Board vetted these regulations after public testimony and hearings and adopted them to address these very concerns.

Given the public hearing comments and the RBA’s testimony at hearing, these regulations appear consistent with the legislative mandate and enable the RBA to enforce, through exercise of his discretion, the quality and effectiveness of rehabilitation in Alaska while maintaining a list of qualified providers to perform this important work.  None of these requirements appear onerous, irrational or in any way unreasonable.  Petitioner never objected to any of these requirements and for the most part complied with them.  Petitioner has not challenged the regulations as unlawful or invalid; he only challenges the RBA’s regulatory interpretation.

Petitioner objects to the RBA’s interpretation of 8 AAC 45.420(b), which requires the RBA to notify a person of the reason for not including his name on the RBA’s list.  This section states “[r]easons for exclusion include an incomplete or illegible application or accompanying documents, misrepresentation, or not meeting the requirements of AS 23.30.041(r)(6),” the latter of which refers to one being certified by one’s professional peers.  Petitioner contends the RBA is limited to the specific listed reasons for denying an application and cannot go beyond them or delve into an applicant’s personal life.  He also objects to the RBA’s interpretation of “misrepresentation” to include “omissions.”  The RBA contends he has broad discretion to consider many factors; he contends omissions in this instance are material misrepresentations.

Petitioner’s suggested reading of 8 AAC 45.420(b) is too narrow and would thwart the legislative intent of AS 23.30.001(1) and 23.30.041(b).  AS 23.30.001(1) requires the “quick, efficient, fair and predictable” delivery of benefits to injured workers at a reasonable cost to employers, and AS 23.30.041(b) requires “quality and effectiveness” in delivery of rehabilitation benefits.  Prohibiting the RBA from exercising his discretion to exclude people from his list could result in the inclusion of people with inadequate experience, bad temperament or a history of poor quality and unprofessional services providing services which take longer than necessary, create unnecessary litigation, are ineffective in retraining injured workers, waste employer’s money, present potential conflicts-of-interest, and are of poor quality or ineffective.  This is counter to the legislature’s intent.

When a law uses the words “includes” or “including,” they are construed as though followed by the phrase “but not limited to.”  In Alaska, laws include statutes and regulations.  Thus, the word “include” in 8 AAC 45.420(b) is construed as though “but not limited to” follows it.  Given this reasonable and rational interpretation, the RBA’s consideration of other relevant evidence in evaluating an application for his list is appropriate and is not an abuse of discretion.  An administrative regulation enjoys a presumption of validity and the party challenging the regulation has the burden of demonstrating invalidity.  Petitioner has not challenged the regulation itself, only the RBA’s regulatory interpretation.  

An agency’s interpretation of its own regulations is reviewed under the reasonable basis standard and ‘is normally given effect unless plainly erroneous or inconsistent with the regulation.’  Accordingly, 8 AAC 45.420(b) is reviewed to see if it is consistent with and reasonably necessary to carry out the purposes of the statutory provisions authorizing it.  This review insures the RBA has not exceeded his legislative power.  It is also reviewed to see if it is reasonable and not arbitrary.  The regulation and the RBA’s interpretation of it are both consistent with the authorizing statute and necessary to carry out its purposes.  It appears the legislature intended to commit to the RBA discretion to review these applications because it mandated he maintain a list and gave him authority to enforce regulations used to make the list and to enforce the quality and effectiveness of reemployment benefits under the Act.  Rehabilitation specialists on the list are those who provide much of the reemployment benefits provided for under §041.  Specialists’ decisions, actions, or inaction may significantly affect injured workers, employers and their insurers.  For example, a specialist’s failure to promptly contact an injured worker’s physician and ask the appropriate questions under §041(d) and (e) may significantly delay the eligibility process, causing the worker to suffer financial hardship and the employer and insurer to incur greater exposure to §041(k) benefits through delays.

As the Court said, when one is tasked with judgment in applying the law, exercising judgment does not constitute arbitrary action, and acknowledgment that one uses one’s own judgment is hardly a concession of arbitrary action.  This principle applies to persons applying criminal laws and municipal ordinances; there is no reason this concept should not also apply to the RBA as he applies agency law to these applications.  Lastly, given the regulation’s history and reasons for it, it is clear the RBA’s interpretation of it has a reasonable basis and is not plainly erroneous or inconsistent with the regulation.  These regulations were specifically intended to address the very issues and concerns raised in this case.  In fact, the RBA’s interpretation logically implements the regulations in a commonsense way.

Petitioner also objects to the RBA’s consideration of his personal life because he argues this is inappropriate “rulemaking,” which requires formal action under the APA.  Although the APA may require rulemaking in cases in which an agency’s interpretation of a statute is “expansive or unforeseeable,” or in cases in which an agency alters its previous interpretation of a statute, obvious, commonsense interpretations of statutes do not require rulemaking.  Here, the applicable regulations went into effect just prior to Petitioner’s application and were in direct response to some of the very concerns expressed about Petitioner in the evidence: Assigned counselors not doing the work; uncertified workers performing rehabilitation services without direct supervision of a certified specialist; injured workers not having access to their assigned counselor; workers receiving subpar rehabilitation services from uncertified providers; potential conflicts-of-interest; and employers not getting what they paid for.  Public hearings were held on these regulations.  The RBA expressly applied these new regulations to this case as required by law.  In light of the APA process through which these regulations were derived, Petitioner cannot credibly argue the RBA’s use of them is unlawful, expansive or unforeseeable.  Since new regulations by definition are intended to change the way the statute was previously applied, there can be no persuasive argument the RBA applied the statute “differently” from the way his section applied it before the new regulations were effective.

Furthermore, there is no evidence the RBA applied the April 16, 2010 regulations differently with other applicants before or after he considered Petitioner’s application.  Thus, Petitioner’s reliance upon Jerrel is misplaced.  Unlike the facts in this case, Jerrel dealt with non-existent regulatory “requirements” and ad hoc rules, which kept changing resulting in an arbitrary application of rules never vetted through the APA process.  

Similarly, the RBA’s interpretation of “misrepresentation” in 8 AAC 45.420 cannot be said to be expansive, unforeseeable, irrational, unreasonable, arbitrary or capricious.  In particular, 
8 AAC 45.420 sets forth specific requirements on applications for the RBA’s list and states some of the reasons why an application may be denied.  The enumerated reasons for exclusion are not all inclusive, but include “misrepresentation.”  The Act and related workers’ compensation regulations do not define “misrepresentation.”  Generally speaking, a “misrepresentation is an assertion that is not in accord with the facts.”  At hearing, Petitioner admitted some of his resume statements were, in fact, not accurate.  For example, his resume minimized his current involvement with all three of his businesses though he claimed this was not his intent.  Evidence, however, showed Petitioner’s involvement with his businesses was much greater than his resume reflects.  Thus, by definition, those statements were assertions not in accord with the facts and are misrepresentations.  

The Alaska Supreme Court also likened “misrepresentation” to “materially misleading.”  For example, an adjuster’s failure to mention subsection §041(k) benefits to an injured worker as an available reemployment benefit was a “material misrepresentation.”  In some cases the law allows “misrepresentations” to include “omissions” where the person omitting the fact knows disclosure would correct the other party’s mistake as to a basic assumption on which that party may rely, and if non-disclosure amounts to a failure to act in good faith and in accordance with reasonable standards of fair dealing.  Though contract law principles do not control here, applicants are expected to be honest and truthful in their applications and supporting materials.  Indeed, Petitioner certified by signing his application the information on the form and in the attachments was “complete, accurate, and true to the best of my knowledge.”
Here, the legislature mandated the RBA maintain a list of specialists and enforce the quality and effectiveness of reemployment benefits provided by specialists on that list under the Act.  To the extent the RBA includes “omission” from a resume as a “misrepresentation,” this is consistent with the authorizing statute because the resume helps the RBA decide if the applicant has experience in providing rehabilitation services.  It is also consistent with regulations from other areas of law, which include omissions as misrepresentations.  Considering resume omissions addresses the potential quality and effectiveness of the applicant’s services.  In other words, as the RBA testified, just because a peer group certifies a person has met the group’s requirements does not mean the RBA cannot require higher standards.  If the RBA has, as in this case, personal and documented knowledge of relevant work experience not reflected on an applicant’s resume, he is certainly within his authority under the law to treat its omission as a misrepresentation.  As in the case of the Dillingham CSO, people applying regulations must be allowed judgment and discretion to make interpretations.  In this case, it would be virtually impossible to write a regulation defining each and every possible permutation of the word “misrepresentation.”  As the Court said in Miller, such a procedure would ossify the administrative and regulatory process.

This case is distinguishable from Shehata because the law interpreted in Shehata did not require affirmative disclosures by the injured worker.  Omissions were thus not considered “misrepresentations.”  Here, the application process specifically requires the applicant to make various disclosures including work history on their resume and the applicant certifies his application and attachments are complete, accurate and true.

Therefore, in light of the evidence and this legal analysis, the RBA can exercise his judgment and discretion and look at a variety of factors when considering applications under 
8 AAC 45.420.  It is not this decision’s intent to delineate any and all factors the RBA or a fact-finder on de novo review may consider in evaluating an application under 8 AAC 45.420.  The RBA has a right to interpret his own regulations in the first instance.  For this decision’s purposes, the RBA’s discretion was properly exercised, consistent with the regulation, the regulation is consistent with the authorizing statute, and there is no evidence of arbitrary application, bias, improper motive, prejudice or abuse of the RBA’s discretion.
3) Should Petitioner’s April 19, 2010 application for admission to the RBA’s list of rehabilitation specialists be granted?

Because a hearing de novo is the proper review standard, review is not limited to the record before the RBA when he issued his decision, new evidence taken at hearing may be considered, the RBA’s factual findings are given no deference and the evidence is reviewed independently.  The hybrid “appeal” record now contains more evidence than the RBA had and includes all the documents submitted by the parties and the RBA’s and Petitioner’s testimony; it does not include the voice mail recordings, which cannot be considered as they were not served on Petitioner.  All the evidence, including hearsay, is admissible and available for consideration because no requests for cross-examination of any documents on hearsay grounds were filed.

Though the evidence and the law are subject to independent review in a de novo appeal hearing, the RBA’s interpretation of his own agency regulations by law is entitled to deference.  As discussed above, the fact-finder, whether it is the RBA or the de novo appeal panel, has discretion to consider a variety of factors under 8 AAC 45.420.  

Petitioner filed with his application all the information the regulations required him to provide, with the exception of a certificate of workers’ compensation insurance, which he noted was “on file” with the division.  The RBA did not mention this omission and did not deny Petitioner’s application because he failed to file the workers’ compensation certificate.  AVC, the company through which Petitioner said he would be providing his services, is an employer with employees and is required to carry workers’ compensation insurance.  On de novo review, 8 AAC 45.420(b) states “reasons for exclusion” include “an incomplete . . . application . . . or accompanying documents.”  The regulation does not provide any exceptions.  Thus, Petitioner’s April 19, 2010 application was “incomplete” because it lacked a certificate of workers’ compensation insurance.  For this reason, it must be denied.

Petitioner’s resume in fact misrepresents his “work experience” through both assertions not in accord with the facts and by omissions.  Petitioner’s resume states he was Director of Operations at ACE through 2008, when the evidence shows this is not correct.  Public records show Petitioner remained as ACE’s registered agent, president and a director after 2008.  The ACE information in the resume suggests Petitioner had none of these duties with ACE at all after 2008, but the evidence shows this is also incorrect.  For example, in November 2009, adjuster Molly Friess wrote to Petitioner advising him so long as he advised his employees at ACE to not return her calls, ACE bills or charges would not be paid.  Petitioner clearly exerted control over ACE in 2009.

The resume fails to describe or even mention the considerable rehabilitation services Petitioner provided for years while owning and operating CRC and AVC.  This is a misrepresentation by omission.  The resume is a valuable adjunct to the application and assists the fact-finder in determining whether or not an applicant has enough experience to be a qualified, effective rehabilitation provider.  There is sufficient evidence in the file to accept the RBA’s convincing argument that Petitioner did not put his CRC and AVC experience on his resume because it could have been used against him in any investigation into his business practices.  Ms. McDonald’s statement, for example, provided credible evidence Petitioner was improperly providing rehabilitation services while not acting under the direct supervision of a qualified specialist.  There is no reason for Petitioner not to put this work experience on his resume, unless he was trying to hide or minimize it for investigation purposes.  As the RBA argued, one normally puts their relevant experience for the position for which they are applying on their resume.  Here, Petitioner did just the opposite and omitted it.  Petitioner could have listed his considerable, relevant experience on his resume and added the words “. . . all done under the direct supervision of a rehabilitation specialist employed in the same firm and location” to address any concerns with AS 23.30.041(m).  The conclusion one draws is Petitioner knew such a statement would not be true.

There are other reasons for denying Petitioner’s application in addition to misrepresentations.  The RBA had personal knowledge of Petitioner’s temperament from his interactions with him.  This decision and order may, and does, rely on his first-hand testimony to support its result, as it is not hearsay.  Statements attributable to Petitioner in the documentary evidence, or Petitioner’s own writings, are not hearsay as they are admissions of a party opponent.  The RBA is correct in stating one does not need a degree in psychiatry or psychology to know when someone has issues with anger management.  The credible record is replete with evidence of Petitioner’s anger issues.  The RBA also credibly explained how injured workers are frequently fragile and vulnerable.  They need a rehabilitation counselor who works with them patiently and assists them in achieving their goals within the law.  They do not need a counselor who threatens them, is hostile, casts doubt upon the system as a whole and scares them in to entering his ACE programs or face a threat of losing their other workers’ compensation benefits.

The facts show Petitioner was and still is affiliated with ACE as part owner and as a director.  Credible evidence shows Petitioner has a history of pressuring some injured workers into agreeing to enroll in his school.  Even if not every injured worker his companies assisted went to ACE, this is not dispositive of the conflict-of-interest specter.  It is likely many clients assigned to CRC and AVC for evaluation were found not eligible for retraining benefits and if they were eligible, and selected Petitioner’s firms to provide reemployment services, computer training was simply not appropriate for all of them.  Mr. Sturmer convincingly testified he settled his claim, even though he had an agreed plan, which was fully funded, because he did not want to return to ACE and deal with Petitioner.  Other statements similarly said employees felt undue pressure to go to ACE.  When injured workers questioned Petitioner on virtually any point, he became defensive, threatening and hostile.  Substantial evidence shows Petitioner treated his students, teachers, employees and many other players in the workers’ compensation community in the same fashion.  

At hearing, petitioner appeared angry when cross-examined by the division’s attorney and seemed to have difficulty controlling his emotions.  None of these facts bode well for a rehabilitation specialist who must deal with all members of the rehabilitation community.

Furthermore, it is troubling Petitioner was not forthcoming about his professional probation with the CDMS Commission.  He knew about the regulations providing for removal of a specialist from the list for precisely the type of discipline he was under, yet at hearing testified he met all the regulatory requirements to be on the RBA’s list.  In fact, were he on the list, the RBA would have discretion after notice and a meeting with the RBA, if Petitioner so requested, to disqualify him permanently from the list under 8 AAC 45.440(b)(6) and (g)(3).  Petitioner was also not forthcoming about his knowledge of “investigations.”  He testified he had no knowledge of any facts illuminating what any fraud investigation could be about, yet he had all of the division’s exhibits, which included statements made to investigators from complainants explaining the bases for the fraud concerns.  Similarly, he testified he had little to no idea why the CDMS Commission sanctioned and disciplined him.  It is inconceivable Petitioner could not recall or did not know the basis for his discipline, especially since he admitted corresponding back and forth with the Commission over the issue.  In short, Petitioner was not a credible witness.  AS 23.30.122.

As a whole, based upon the above findings of fact and conclusions of law, Petitioner’s April 19, 2010 application for inclusion on the RBA’s list of rehabilitation specialists does not meet the requirements of AS 23.30.041 and 8 AAC 45.420.  His April 19, 2010 application will be denied.

CONCLUSIONS OF LAW

1) The proper standard of review is a hearing de novo.

2) The RBA has discretion under the Act to consider factors not specifically listed in 8 AAC 45.420(b) to exclude an applicant from the RBA’s list of rehabilitation specialists.

3) Petitioner’s April 19, 2010 application for admission to the RBA’s list of rehabilitation specialists should not be granted.


ORDER
Petitioner’s April 19, 2010 application for inclusion on the RBA’s list of rehabilitation specialists is denied.

Dated in Anchorage, Alaska on March 15, 2011.
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APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of GEORGE W. ELKINS,  Petitioner v.  ALASKA DIVISION OF WORKERS’ COMPENSATION, Respondent; Case No. 700003331; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, on March 15 , 2011.



















_________________________________


















Kimberly Weaver, Clerk
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� This information is officially noticed as part of the public record; Workers’ Compensation Board Meeting, October 2, 2009.
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