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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	STEVEN  MCCAIN, 

                                       Employee, 

                                       Applicant,

                                        v. 

NANA REGIONAL CORPORATION,

                                        Employer,

                                        and 

ACE AMERICAN INSURANCE CO.,

                                         Insurer,

                                         Defendants.
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	INTERLOCUTORY 

DECISION AND ORDER

AWCB Case No. 201008823
AWCB Decision No. 11-0025 

Filed with AWCB Anchorage, Alaska

on March 4, 2011


On January 6, 2011, Steven McCain’s (Employee) petition requesting a Second Independent Medical Evaluation (SIME) was heard in Anchorage, Alaska.  Attorney Eric Croft represented Employee.  Attorney Robert J. Bredesen represented Nana Regional Corporation and Ace American Insurance Co. (collectively Employer).  There were no witnesses.  The record closed on January 19, 2011, when the board received Employee’s Response to Employer’s Objection to Attorney’s Fees.


ISSUES

Employee contends he is entitled to a Second Independent Medical Evaluation (SIME) even though all the medical records may not yet be in Employer’s possession or in his agency file.  Employee contends he injured his low back, left hip and left shoulder when he fell while attempting to sit in a swivel chair at work and Employer knew or should have known of his prior injury with the military in September 2010 when he told Employer’s doctor.  Thus, he contends because he told Employer’s doctor in September, Employer has had sufficient time to collect his military medical records.   Employee contends he provided Employer with the necessary medical release and it is up to Employer to collect his records.   He further contends his current back and hip problems are different from his military injury.  Employee contends his right to an SIME should not be delayed while Employer collects his military medical records.  He contends the legislative mandate of “quick, efficient, fair, and predictable delivery of,. . . medical benefits . . .  at a reasonable cost to the employers” requires an SIME even if all of his medical records will not be available to the SIME physician.  Employee further contends there is a bona fide dispute between his current treating doctor and Employer’s Medical Evaluation (EME) necessitating an SIME.  

Employer contends an SIME is premature and would be a waste of money at this time.  It contends since Employee injured his low back in 1987 while in the military and receives disability from the military based on that injury the medical records associated with the 1987 low back injury are pertinent to Employee’s current condition and must be included in the records to be reviewed by an SIME physician.  Employer contends until those records are in hand it would be a waste of Employer’s money to require an SIME based on an incomplete picture of Employee’s actual physical condition.  Employer contends an SIME scheduled after Employee’s complete medical history and records have been compiled will better serve the board by producing a more considered and comprehensive opinion.   Employer contends Employee is in the best position to move the process forward since it is his medical history and his medical records that are needed.  Employer further contends this is not a case of long delay:  Employee was injured in July 2010; the EME was held in September 2010; and a release for the military medical records was sent to Employee in December 2010.   Employer contends it is expeditiously seeking the military records but the SIME should not be scheduled until after the records are received, which it further contends will best serve the SIME process.  

1) Shall an SIME be ordered pursuant to AS 23.30.095(k)?

Employee contends an award of attorney’s fees related to his SIME request is appropriate under 
AS 23.30.145(b) since Employer resisted an SIME at this time.  Employee seeks attorneys’ fees for Eric Croft at $300.00 per hour.   

Employer contends attorney’s fees should not be awarded until the claim is completely resolved.  Furthermore, Employer contends an SIME is not a benefit, since an SIME is primarily for the board’s benefit, and, thus, attorney’s fees should not be granted at this time.  Moreover, Employer contends Eric Croft is not a sufficiently experienced attorney in workers’ compensation claims to be awarded $300.00 per hour.  

2) Is Employee entitled to an award of attorney’s fees at this time?


FINDINGS OF FACT


A review of the entire record establishes the following facts by a preponderance of the evidence:

1) On September 18, 2007, the Department of Veterans Administration (VA) awarded Employee a 10% disability for service connected degenerative disc disease, lumbosacral spine (Ex. A, Employee’s hearing brief).  

2) On July 1, 2010, Employee injured his left shoulder, rotator cuff, trapezius, clavicle and scapula while working for Employer,  when he fell backwards attempting to sit on a swivel chair in the guard shack (July 6, 2010, Report of Injury).

3) On July 2, 2010, Employee was seen at Emergency Medicine, Elmendorf Air Force Base, by Stephen Gaivin, M.D.   Dr. Galvin restricted Employee to sedentary work with limited left arm lifting (July 2, 2010, Attending Physician’s Return to Work Restrictions).

4) On July 7, 2010, Employee saw Linda Holmes, ANP, at the office of Michel Gevaert, M.D., for an evaluation.  Her impression was left scapular pain, possible muscle strain, and low back pain with referral of symptoms into the left hip and left lower extremity.  She recommended a Magnetic Resonance Imaging (MRI) scan of the LS-spine and possible series of epidural injections and/or physical therapy (July 7, 2010, Evaluation).

5) On August 3, 2010, Employee saw Jeffrey Kim, M.D., who noted Employee had decreased range of motion of shoulder due to pain along with ongoing hip pain (August 3, 2010, Kim chart note).

6) On September 9, 2010, Employee saw Douglas Bald, M.D., orthopedic surgeon, for an Employer’s Medical Evaluation (EME).  Dr. Bald diagnosed: (1) lower lumbar degenerative disc disease; (2) chronic low back pain syndrome – pre-existing; (3) lumbar strain related to date of injury; and (4) left scapular contusion related to date of injury.  He opined the lumbar strain was superimposed on Employee’s military injury noting Employee’s pain complaints following the 2010 work injury were the same as Employee reported in 2006 and 2007.  Dr. Bald said the work injury combined with the pre-existing condition to be the substantial cause of Employee’s complaints to date of the examination.  However, Dr. Bald further opined the work injury was no longer the substantial cause of Employee’s complaints and no further medical treatment was needed for the work injury.  The aggravation caused by the work injury had resolved without any permanent impairment and Employee was released to his usual and customary work, according to Dr. Bald (September 9, 2010, EME report).

7) Employee was paid temporary total disability benefits (TTD) from July 2, 2010, through September 20, 2010 (September 20, 2010, Compensation Report).

8) In an undated Physician’s Report prepared after September 15, 2010, Dr. Kim opined Employee was not medically stable, would possibly have a permanent impairment and was being referred to an orthopedist for further evaluation for left hip pain “sustained in the injury from 
7-1-10” (undated Physician’s Report, attached to SIME form).

9) On September 29, 2010, Employee saw Dr. Kim and discussed his left hip pain which he said was new since the July work injury.  Dr. Kim stated the left hip pain was Employee’s primary complaint and was preventing Employee from working.  Employee was given prescriptions for Vicodin and Soma (September 29, 2010, Kim chart note).

10) On November 1, 2010, attorney Eric Croft entered his appearance on behalf of Employee (November 1, 2010, Entry of Appearance).

11) On November 1, 2010, Employee filed an SIME petition and form listing disputes between his treating physician Dr. Kim and Employer’s physician Dr. Bald.  The disputes included  causation of left hip pain, compensability of medical treatment, recommended further treatment, degree of impairment, functional capacity, and medical stability (November 1, 2010, Petition; November 1, 2010, SIME form).

12) On November 18, 2010, Employer controverted all benefits based on the EME report of Dr. Bald (November 18, 2010, Controversion).

13) On November 1, 2010, Employee filed a Workers’ Compensation Claim (WCC) seeking ongoing TTD, permanent partial impairment benefits (PPI), medical benefits, an SIME, and attorney’s fees and costs (November 1, 2011, WCC).

14) On November 12, 2010, Employee was seen at Elmendorf Hospital for left shoulder pain after falling down stairs and sustaining a “closed left proximal humerus fx.”  He was placed in a splint and referred to the Veterans Administration (VA) for follow-up (November 12, 2010, VA record).

15) On November 15, 2010, Employee was seen in follow-up and instructed on range-of -motion of elbow/wrist/fingers (November 15, 2010, VA consultation report).

16) On November 18, 2010, Employer answered the WCC denying any benefits were owing based on Dr. Bald’s report, and stating an SIME was premature because necessary discovery had not been completed (November 18, 2011, Answer).

17) On November 22, 2010, Employee saw Dr. Kim regarding Employee’s ongoing left hip/buttock pain.  Dr. Kim added Temazepam to the prescriptions being taken by Employee (November 22, 2010, Kim chart note).

18) On December 8, 2010, attorney Robert J. Bredesen entered his appearance on behalf of Employer (December 8, 2010, Entry of Appearance).

19) On December 10, 2010, in response to an inquiry from Employee’s attorney, Dr. Kim stated Employee’s November 12, 2010, fractured humerus would not have occurred but for Employee’s low back/hip condition (December 10, 2010, Kim responses).

20) On January 14, 2011, Employee’s videotaped deposition was taken (January 14, 2011, deposition).

21)  Employee seeks $8,082.88 in attorney’s fees and costs associated with his SIME request.  Employee seeks an hourly rate of $300.00 for work performed by attorney Eric Croft (January 7, 2011, Supplemental Affidavit of Fees Through January 06, 2011).

22) Employer objected to fees being awarded at this time, if Employee is successful, contending an SIME is not a benefit to Employee since it is done for the board’s benefit, is an interlocutory action, and Employee did not break out time associated solely with the SIME process (January 13, 2011, Objection to Claim for Attorney Fees and Costs).

23) An hourly rate of $275.00 is a reasonable rate for work performed by attorney Eric Croft on this claim. 

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

(1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter. . . .

AS 23.30.005.  Alaska Workers’ Compensation Board. . . .

. . .

(h) . . . Process and procedure under this chapter shall be as summary and simple as possible. . . .

AS 23.30.095.  Medical treatments, services, and examinations.

. . .

(k) In the event of a medical dispute regarding determinations of causation . . . the amount and efficacy of the continuance of or necessity of treatment . . . between the employee’s attending physician and the employer’s independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board. . . .

The Alaska Workers’ Compensation Appeals Commission (AWCAC) stated AS 23.30.095(k) “clearly conditions the employee’s right to an SIME . . . upon the existence of a medical dispute between the physicians for the employee and the employer.”  Bah v. Trident Seafoods, Corp., AWCAC Decision No. 073 (February 7, 2008) at 4; (citing Smith v. Anchorage School District, AWCAC Decision No. 050 (January 25, 2007) at 8.  Furthermore, when considering whether to order an SIME, consideration must be given to whether the dispute is “significant” and whether an SIME physician’s opinion will assist the board in resolving the disputes.   “[T]he purpose of ordering an SIME under either AS 23.30.095(k) or AS 23.30.110(g) is to assist the board. . . .”  Bah, at 5.

AS 23.30.135.  Procedure before the board.  (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter. The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.145.  Attorney Fees.  (a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.  When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded.  In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.

In Childs v. Copper Valley Elec. Ass’n,  860 P.2d 1184, 1190  (Alaska 1993), the Alaska Supreme Court held “ attorney’s fees in workers’ compensation cases should be fully compensatory and reasonable, in order that injured workers have competent counsel available to them.”  Nonetheless, when Employee does not prevail on all issues, attorney’s fees should be based on the issues on which Employee prevailed.  

In Harnish Group, Inc. v. Moore, 160 P.3d 146 (Alaska 2007), the Alaska Supreme Court discussed how and under which statute attorney’s fees may be awarded in workers’ compensation cases.  A controversion (actual or in fact) is required for the board to award fees under AS 23.30.145(a).  “In order for an employer to be liable for attorney’s fees under 
AS 23.30.145(a), it must take some action in opposition to the employee’s claim after the claim is filed.”  Id. at 152.  Fees may be awarded under AS 23.30.145(b) when an employer “resists” payment of compensation and an attorney is successful in the prosecution of the employee’s claims.  Id.  In this latter scenario, reasonable fees may be awarded.  Id. at 152-153.  

In Lewis-Walunga v. Municipality of Anchorage, AWCAC Decision No. 123 (December 28, 2009), the Commission stated “AS 23.30.145(a) establishes a minimum fee, but not a maximum fee.  A fee award under AS 23.30.145(a), if in excess of the statutory minimum fee, requires the board to consider the “nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.”  Id.

The board regularly considers the experience of an employee’s attorney in awarding fees.  For example, in Silva v. State of Alaska, AWCB Decision No. 10-0003 (January 9, 2010), Joseph Kalamarides, an experienced workers’ compensation attorney was awarded $350.00 per hour.   In Linke v. Wasser & Winters Co., Inc., AWCB Decision No.  09-0202 (December 23, 2009), Michael J. Patterson, another experienced workers’ compensation attorney, was awarded $340.00 per hour.  In Mullen v. Municipality of Anchorage, AWCB Decision No. 10-0171 (October 14, 2010), Eric Croft, an inexperienced workers’ compensation attorney was awarded $225.00 per hour, and his experienced paralegal was awarded $150.00 per hour.  However, in Mahlberg v. Municipality of Anchorage, AWCB Decision No. 10-0181 (November 5, 2010), Eric Croft was awarded attorneys’ fees at the rate of $275.00 per hour.  

Under AS 23.30.145(b), attorney fees shall be awarded where “an employer . . . otherwise resists . . . related benefits.”  AS 23.30.145(b) does not limit the “related benefits” to those that benefit the employee.  The board has awarded attorney fees in cases where an employer unsuccessfully resisted an SIME.  See, e.g., Stepanoff v. Bristol Bay Native Corp., AWCB Decision No. 09-0041 (February 26, 2009).  Alaska Interstate v. Houston, 586 P.2d 618, 620 (Alaska 1978); Childs v. Copper Valley Elec. Ass’n, 860 P.2d 1184, 1190 (Alaska 1993).


AS 23.30.155(h) allows for Board-ordered medical evaluations in controverted cases.  An SIME must be performed by a physician on the board’s list, unless the physicians on the board’s list are not impartial.  8 AAC 45.092(f).

8 AAC 45 .092.  Selection of an independent medical examiner.  (a) The board will maintain a list of physicians’ names for second independent medical evaluations. The names will be listed in categories based on the physician’s designation of his or her specialty or particular type of practice and the geographic location of the physician’s practice. . . .

. . .

(g) If there exists a medical dispute under in AS 23.30.095(k). . . .

 (3) the board will, in its discretion, order an evaluation under AS 23.30.095(k) even if no party timely requested an evaluation under (2) of this subsection if

. . .

(B) the board on its own motion determines an evaluation is necessary.

ANALYSIS

1) Shall an SIME be ordered pursuant to AS 23.30.095(k)??

Employee contends there is a medical dispute and he should be entitled to an SIME based on this medical dispute even if all of his medical records pertinent to his back/hip pain are not yet available for review.  He asserts Employer has known since September 2010 when the EME was performed that Employee was injured in the military in 1987.  He contends Employer did not seek a release for the military medical records until December 2010 and Employer’s delay in obtaining a release is not a valid reason for further delay in his right to have an SIME.   

 Employer asserts it is a waste of Employer’s funds to order an SIME, even though there is medical dispute at this time, because there are significant medical records relating to a 1987 back injury yet to be obtained from the VA.   The SIME physician should have a full picture of Employee’s pre-existing back complaints before rendering an opinion as to whether the 2010 back injury is the substantial cause of Employee’s current complaints.  Employer contends it has not been dilatory in seeking the medical records, noting Employee was injured in July 2010, his deposition was taken in January 2011, and releases for the military records were returned to Employer in January 2011.    

In considering whether to order an SIME there are three main considerations delineated in Bah.   The first is whether a medical dispute exists between Employee’s physician and Employer’s EME physician.  The record demonstrates such a dispute exists.  Dr. Bald, the EME physician, opined Employee was medically stable with no permanent impairment as a result of the work injury in July, finding the injury combined with Employee’s pre-existing low back condition but was only a temporary aggravation.  Dr. Bald further opined the aggravation had resolved.  

Employee and his physician assert the work injury is different in kind and Employee’s symptoms are different from those associated with Employee’s pre-existing back injury.  Therefore, this is a new injury and not an aggravation of his pre-existing military injury.  Furthermore, Dr. Kim opined Dr. Bald did not address Employee’s hip pain which is new and was caused solely by Employee’s work injury.  Dr. Kim opines Employee needs additional medical treatment for the work injury.  Employee is not yet medically stable and will have some degree of permanent impairment with permanent physical limitations.  

The law conditions the right to an SIME on the existence of a medical dispute.  There is a clear dispute between the treating doctor and the EME physician in this matter.  Employee has met the first prong of the test for an SIME.
The next question is whether the dispute is significant.  The dispute between the treating physician and the EME physician encompasses causation, compensability, need for additional medical treatment, medical stability, permanent impairment, and physical limitations.  Each of these issues standing alone would be a significant dispute.  Taken together, the issues in dispute are clearly substantial, encompassing the entire range of benefits.  Therefore, the dispute is significant and justifies an SIME.  

The third Bah factor is whether an SIME would be helpful to the board in resolving the dispute.  An SIME is proper if it will help the board understand the medical evidence, fill in any gaps in the medical evidence, and help the board ascertain the rights of the parties.  Since the dispute here is significant, an SIME will indeed assist the board in resolving the issues of causation, compensability and kind of further medical treatment, medical stability, permanent impairment, and permanent physical limitations.  Therefore an SIME is appropriate.  

However, Employer asserts, and Employee agrees, he hurt his low back while in the military in 1987.  Employee receives disability from the VA for this injury.  A critical question in determining the rights of the parties is what role, if any, the military injury plays in Employee’s current disability.  Therefore, the medical records from the VA concerning the low back injury will be relevant and possibly crucial.   Moreover, the most benefit to the board will be gained from the SIME if the SIME physician has all the medical records related to Employee’s low back and hip injuries, including medicals relating to the 1987 injury.  It would not serve the board if a second SIME had to be scheduled because the SIME physician had incomplete records available while evaluating Employee.  

Therefore, time before the SIME is scheduled is necessary for Employer to seek Employee’s medical records from the Veteran’s Administration.  However, it is noted Employer has had a medical release since January and should have now had ample opportunity to obtain the VA records.  If not, and if Employee is able to expedite the obtaining of these records, Employee is encouraged to provide such assistance.  If the records are not available by the time the SIME is scheduled, the SIME will necessarily need to go forward without the VA records.  

2)  Is Employee entitled to an award of attorney’s fees at this time?

Employee seeks actual fees under AS 23.30145(a) for the successful request for an SIME.  Employer controverted Employee’s claim and resisted Employee’s request for an SIME.  Because Employee’s request for an SIME under AS 23.30.095(k) is granted here, an award fees and costs is proper under AS 23.30.145.  Employee claims a total of $5,370.00 for 17.9 hours of attorney time at $300.00 per hour, costs of $2,565.00 for paralegal time at $150.00 per hour for 17.1 hours, and other costs in the amount of $147.88.   Employer objects to the rate of $300.00 per hour for attorney Eric Croft and objects to time billed for issues not before the board in this hearing.    

In other hearings before the board in 2010 attorney Croft was awarded an hourly rate ranging from $225.00 to $275.00.   For the work in this hearing, Employee will be granted $275.00 per hour for his attorney’s time.   However, 3.5 hours will be deducted from the total time spent on issues not related to the question of whether Employee is entitled to an SIME.   In particular, attorney Croft on December 27, 2010, spent 1.40 hours reviewing releases from Employer and discuss the petition [for a protective order].  On December 28, 2010, he spent 2.10 hours on the petition for a protective order.  Employee will be granted 14.4 hours of time at $275.00 per hour for a total of $3,960.00 in attorney’s fees.  

Similarly, Employee’s cost for paralegal time will be reduced by .80 hours on December 28, 2010, for time spent on the petition for a protective order.  Thus, Employee is awarded $2,445.00 for 16.3 hours of paralegal time at $150.00 per hour.  Additionally, Employee is entitled to $147.00 in other costs.  

CONCLUSIONS OF LAW

1) An SIME shall be ordered.

2) Employee is entitled to an award of attorney’s fees in accordance with this decision.  


ORDER

1) Employee’s Petition for an SIME is granted.

2) Issues for the SIME include causation, compensability, need for additional medical treatment, medical stability, permanent impairment, and permanent physical limitations.

3) The parties may agree to other SIME or non-SIME issues that may have arisen since the case was heard, to save time and expense.

4) A Workers’ Compensation Officer is directed, with the parties’ assistance, to prepare the medical record for the SIME physician, in accord with the appropriate regulations, and the board’s designee shall schedule the SIME within 60 days of this decision’s date.

5) Employee is awarded $3,960.00 in attorney’s fees and $2,592.00 in paralegal and other costs.
6) Jurisdiction over any disputes is reserved pursuant to AS 23.30.135.

Dated in Anchorage, Alaska on March 4, 2011.





ALASKA WORKERS’ COMPENSATION BOARD






Deirdre D. Ford,






Designated Chair






John Garrett, Member






Robert Weel, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

EXTRAORDINARY REVIEW

Within 10 days after the date of service of the Board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the Board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final Board decision or order with the Alaska Workers’ Compensation Appeals Commission under 8 AAC 57.072 and 8 AAC 57.074.  However, the parties are advised the commission decided in Municipality of Anchorage v. McKitrick, AWCAC Decision No. 136 (June 30, 2010), it has no jurisdiction to hear appeals from interlocutory decisions and appellate review must be made to the Alaska Supreme Court.  The commission may or may not accept a petition for extraordinary review and a timely request for relief from the Court may also be required.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of STEVEN  MCCAIN employee/applicant v. NANA REGIONAL CORP INC., employer; ACE AMERICAN INSURANCE COMPANY, insurer/defendants; Case No. 201008823; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, on March  4, 2011.



Kimberly Weaver, Clerk
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