LEE H. FRANK  v. PETER PAN SEAFOODS INC

[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD


[image: image2]
P.O. Box 115512
Juneau, Alaska 99811-5512

	FRANK, LEE
                                               Employee, 

                                               Applicant

                                               v. 

PETER PAN SEAFOODS,

                                               Employer,

                                               and 

STATE OF ALASKA,

                                               Defendants.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	        FINAL  DECISION AND ORDER

        AWCB Case No.  200216193

        AWCB Decision No.  11-0027 

         Filed with AWCB Anchorage, Alaska

         on March 21, 2011


Lee Frank’s (Claimant) claim for benefits under the Alaska Workers’ Compensation Act (Act) was heard on November 30, 2010, in Anchorage, Alaska.  Attorney Burt Mason represents Claimant.  Attorney Erin Egan represents the employer and insurer (collectively, Employer). Assistant Attorney General Rebecca Cain represented the State of Alaska (State). Claimant testified in person and by deposition.  Rehabilitation specialist Robert J. Sinclair testified telephonically for the State.  John Ballard, M.D., testified by deposition on December 6, 2010, on Employer’s behalf.  The record was held open to receive Dr. Ballard’s deposition transcript, a medical record, and by stipulation of the parties, written arguments responding to Dr. Ballard’s deposition testimony.  The record closed when the panel next met on February 10, 2011.  

Through an exhibit appended to its original hearing brief, the State sought to introduce into evidence a proposed, but denied, Compromise and Release Agreement (C & R) entered into between Claimant and Employer on July 31, 2008.  Among the provisions in the proposed 
C & R, Claimant released Employer from any and all liability for medical and related benefits from a 2002 work injury to his low back, as well as a 2006 right shoulder injury sustained while Claimant was engaged in the on-the job training (OJT) portion of a reemployment plan undertaken as a result of the 2002 injury.  At the hearing’s start Claimant moved to strike the 
C & R from the hearing record, arguing it represents only what the insurance company told Claimant his case was worth, and has no evidentiary value.  The State countered, stating the 
C & R demonstrates the State was not a party to the agreement, and lends support to the State’s position it did not timely receive notice of Claimant’s OJT injury.  The motion was taken under advisement, and is here granted in part and denied in part.

Only relevant evidence is admissible at Board hearings.
  The C & R is irrelevant for determining the value or merits of Claimant’s case.  That Claimant, in a proposed but inoperative settlement agreement, may have elected to release Employer for responsibility for all injuries, including the right shoulder injury, is of no relevance to Claimant’s efforts here to pursue relief from the State for the right shoulder injury.  The C & R does, however, reflect settlement efforts between Employer and Claimant from which the State appears to have been excluded, which may tend to support the State’s notice defense; and reflects Claimant’s efforts to obtain benefits, particularly further reemployment benefits, after suffering the OJT injury, and is admitted for those purposes.

ISSUES

Claimant contends the State is liable for medical benefits, temporary total disability (TTD) or stipend benefits
 from March 26, 2007, further reemployment benefits including a new reemployment plan, and permanent partial impairment (PPI) benefits when rated, for a right shoulder injury he sustained during the OJT portion of a reemployment plan, which he contends left him unable to perform as a machinist, the occupation for which Employer re-trained him.
  He alleges the State, pursuant to AS 23.30.045(c), is liable for injuries incurred during OJT; admitted liability for injuries arising during OJT in its Answers to Claimant’s Petition to Join, and his workers’ compensation claim (WCC); and failed to timely assert its assuming liability under §.045(c) was invalid.  Claimant further contends the 2006 shoulder injury, having occurred while Claimant was engaged in overhead activities during OJT, was an activity undertaken as a result of the 2002 work injury; the legal standard for compensability in effect in 2002, “a substantial factor,” controls in this case; and the OJT activities were “a substantial factor” in Claimant’s acute and persistent shoulder symptoms, disability and need for medical care. 

The State contends it has no liability for the right shoulder injury sustained during OJT because the mandatory prerequisites to its liability under AS 23.30.045(c), set out in 8 AAC 45.600, were not met.  It further contends Claimant failed to timely notify the State of his right shoulder injury, or file a claim against the State, and his claim is thus barred under AS 23.30.100 and AS 23.30.105.  In addition, the State contends even if it were liable for injuries Claimant sustained during OJT, the undisputed medical evidence demonstrates Claimant’s right shoulder complaints were preexisting, were only temporarily aggravated by his OJT activities, resolved without residual permanent impairment or need for further medical care, and were not “the substantial cause” of his shoulder symptoms, disability or need for medical care.  Finally, the State contends Claimant is not entitled to reemployment benefits because he failed to request them, and because he suffered  no ratable permanent impairment as a result of his right shoulder injury.

Employer and Claimant contend the State is estopped from asserting its liability under AS 23.30.045(c) is invalid.

1. Was the State’s agreement to assume liability under AS 23.30.045(c), for injuries Claimant sustained during the OJT portion of his reemployment program, invalid? 

2. Is Claimant’s WCC against the State barred under AS 23.30.100?

3. Is Claimant’s WCC against the State barred under AS 23.30.105?

4. What legal analysis of compensability applies to Claimant’s right shoulder symptoms? 

5. Were Claimant’s overhead activities during the OJT portion of his reemployment plan a substantial factor in his right shoulder symptoms, disability or need for medical care?  

6. Is Claimant entitled to an award of medical benefits from the State for his right shoulder symptoms? 

7. Is Claimant entitled to an award of TTD from the State for his right shoulder symptoms? If so, for what time period?

8. Is Claimant entitled to an award of PPI from the State for his right shoulder symptoms?

9. Is Claimant entitled to reemployment benefits from the State?  If so, for what time period?  

Claimant further contends he is entitled to medical and related transportation benefits from Employer for palliative care to alleviate residual symptoms remaining from his 2002 low back injury and surgery, and to return to the labor market.  

Employer contends Claimant is not entitled to any further medical or related transportation benefits for his low back symptoms because any current disability or need for medical care is not related to his employment with Employer.  It contends there is no medical opinion supporting Claimant’s assertion the work injury is a substantial factor in his current low back symptoms or need for medical care, or that his work-related low back condition is not medically stable.  Employer contends Claimant’s current low back symptoms result from a degenerative condition, not the work injury; “minimal”
 medical treatment is needed; surgery is not recommended; and Claimant has the physical capacity to perform as a machinist, the job he was retrained to perform.  

10. Is Claimant entitled to continuing medical and related transportation benefits from Employer in the form of palliative care for his low back symptoms?

Finally, Claimant seeks interest on all past due benefits, attorney fees and costs.

11. Is Claimant entitled to interest on past due benefits?

12. Is Claimant entitled to an award of attorney fees and costs?

FINDINGS OF FACT

Evaluation of the record as a whole establishes the following facts and factual conclusions by a preponderance of the evidence:  

1. Claimant was a credible witness.

2. On February 4, 1993, at age 35, Claimant suffered a work injury to his low back while shoveling snow.  On May 10, 1993, he underwent a partial lumbar laminectomy and medial discectomy at L4-L5 and L5-S1 on the left, with removal of laterally placed herniated disc at L4-L5 and L5-S1 on the left.  He made slow and steady improvement, and returned to work on September 1, 1993,
 without restriction.
  

3. On August 25, 2002, while employed as a Maintenance Carpenter at Employer’s seafood packing facility in King Cove, Alaska, Claimant re-injured his low back while operating a 90 pound jackhammer to break up concrete.  He realized onset of low back and leg pain the following morning.  Complaining of back strain, he sought medical care in King Cove on September 3, 2002.  He was taken off work for a week.
 To fulfill the remaining weeks under his contract of employment, ensure Employer paid his return airfare to his home in Washington state, avoid being viewed as having “wimp[ed] out,” or cause problems for the co-worker who secured him the job, Claimant continued working.  He was able to finish the remaining weeks of his employment contract by wearing a 4-8” wide back brace under which he wedged a towel-wrapped icepack, and because another carpenter on the job, knowing of his injury, picked up the slack.
   After his return home, he sought further medical attention on December 24, 2002, reporting burning in the left buttock and down the left leg, and stating the pain started on August 25, 2002, with lifting and pulling.

4. On February 3, 2003, Claimant was seen at Orthopedics Northwest. Conservative treatment measures were undertaken, but ultimately surgery was recommended. On July 17, 2003, an Employer panel of medical examiners agreed surgery was necessary, opining Claimant suffered a disc herniation from the August 25, 2002 work injury, unrelated to degenerative disc disease.
  On September 23, 2003, Todd Orvald, M.D., of Orthopedics Northwest, performed a bilateral hemilaminotomy, lateral recess and central decompression and medial foraminotomy with excision of disk L-4/5.   Claimant began physical therapy on November 19, 2003.
  He was still reporting low back pain to his providers at Orthopedics Northwest in July, 2004, although the radiating pain down his leg had resolved.
 
5. During the 10 years prior to the work injury, Claimant had been employed as either a Carpenter or a Carpenter Supervisor.
  These positions, as with his job for Employer as a Maintenance Carpenter, are categorized as “Medium” strength occupations, requiring an ability to lift, carry, push and pull 20-50 pounds occasionally, 10-25 pounds frequently, or up to 10 pounds constantly.
  

6. Unable to return to any of the medium strength positions held in the ten years prior to the August, 2002 work injury, Claimant was found eligible for reemployment benefits.  
7. The proposed reemployment plan called for Claimant to train as a Machine Set-Up Operator by enrolling in the Associate in Applied Sciences degree program in Manufacturing Technology at Green River Community College (GRCC) in Auburn, Washington.
  The plan anticipated Claimant participating in on-the-job (OJT) training at Northwest Industrial Repair (Northwest) in Kent, Washington, owned in part Claimant’s friend Kenneth Huard,  during the 2006 summer quarter.
 

8. A Machine Set-Up Operator, also known as a Machine Operator, Machine Specialist and Machinist, as defined in Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles, U.S. Department of Labor, Employment and Training Administration, 1993, (SCODDOT) 600.380.018, performs the following duties:
Sets up and operates machine tools, such as lathes, milling machines, boring machines, and grinders, to machine metallic and nonmetallic workpieces according to specifications, tooling instructions, and standard charts, applying knowledge of machining methods.  Reads blueprint or job order for product specifications, such as dimensions and tolerances, and tooling instructions, such as fixtures, feed rates, cutting speeds, depth of cut, and determines sequence of operations.  Selects, positions, and secures tool in toolholder (chuck, collet, or toolpost).  Positions and secures workpiece in holding device, machine table, chuck, centers, or fixtures, using clamps and wrenches.  Moves controls to position tool and workpiece in relation to each other, and to set specified feeds, speeds, and depth of cut.  Sets up fixture or feeding device, starts machine, and turns handwheel to feed tool to workpiece or vice versa, and engages feed.  Turns valve handle to direct flow of coolant or cutting oil against tool and workpiece.  Observes operation of machine and verified conformance of machined workpiece to specifications, using measuring instruments such as fixed gauges, calipers, and micrometers.  Operates bench grinder to sharpen tools.  May set up and operate machines and equipment other than machine tools, such as welding machines and flame-cutting equipment.
 
9. SCODDOT 600.380.018 is also a “Medium” strength occupation, requiring lifting, carrying, pushing, and pulling 20-50 pounds occasionally, 10-25 pounds frequently, or up to 10 pounds constantly, in order to move objects.
  Among the physical demands for SCODDOT 600.380.018 is an ability to reach or extend hands and arms, and to handle objects, “frequently.”

10. “Reaching” is defined as extending the hands and arms “in any direction.”
 “Handling” is defined as seizing, holding, grasping, turning, or otherwise working with hand or hands.

11. “Frequently” is defined as engaging in an activity, or a condition of employment occurring, from one-third to two-thirds of a worker’s time on the job.
  
12. While devising the reemployment plan, however, Richard J. Sinclair, the Rehabilitation Specialist (Specialist), did not use the Occupational Description for Machinist set out in the SCODDOT.  Instead, the Specialist created a modified job description of a machinist as he determined the job was performed at Northwest Industrial Repair. It was the modified job description for machinist, not the SCODDOT job description, the Specialist advanced, promoted and relied upon throughout his involvement in this case.
 For  example, the Specialist sent the modified job description to Claimant’s treating physician for approval,
  and included the modified job description in the proposed reemployment plan.  Indeed, the RBA file contains no evidence the SCODDOT job description for machinist was ever utilized, much less acknowledged, by any participants in the reemployment process, for any reason, at any time.

13. The physical demands of the modified Machinist position differ markedly from those required of a Machinist according to Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles, U.S. Department of Labor, Employment and Training Administration, 1993.
  
14. In contrast to the “Medium” strength demands of the SCODDOT Machinist, the Specialist’s modified job description characterizes a Machinist as requiring only “Light” strength demands. 
    While the SCODDOT requires a Machinist to lift, carry, push and pull 0-10 pounds “constantly” (greater than two-thirds of the time),
 10-25 pounds “frequently” (one-third to two-thirds of the time),
 and 20-50 pounds “occasionally” (up to one-third of the time),
  the Specialist described a Machinist as never requiring lifting, carrying, pushing and pulling 21-35 pounds, “seldom” (a term not recognized in SCODDOT, but defined by the Specialist in his modified job description as 1-10% of the time) requiring lifting, carrying, pushing and pulling 11-20 pounds, and “frequently” (re-defined by the Specialist as occurring 30-70% of the work day) though not constantly (as SCODDOT requires), lifting, carrying, pushing and pulling 0-10 pounds.
  Notably, at the time the Specialist was conducting the reemployment eligibility evaluation, Claimant’s treating physician, Dr. Orvald, had disapproved employment requiring any lifting greater than 30 pounds.
  
15. Of particular significance to the issues surrounding Claimant’s right shoulder injury, the Specialist’s modified job description for Machinist states a machinist “seldom” engages in above shoulder reaching.
  The SCODDOT for Machinist, however, requires an ability to reach in all directions, 
 including above the shoulder, “frequently,” or from one-third to two-thirds of the time.  
16. Whether or not Dr. Orvald approved the modified job description for Machinist at Northwest Industrial Repair is unknown, as no formal written approval from Dr. Orvald appears in the RBA file.   Dr. Orvald, however, was never provided with, and thus never approved Claimant’s employment as a SCODDOT Machinist. Because the Specialist, Claimant and Employer signed the proposed plan, it was self-implementing and did not require the RBA’s written approval.

17. On April 4, 2005, pursuant to the reemployment plan, Claimant began the vocational program at GRCC, with a target completion date of March 25, 2007. 
  

18. The Specialist monitored Claimant’s participation in the plan, and periodically filed progress reports with the RBA.  On November 9, 2005, he filed his fourth “Plan Implementation Progress Report,” noting Claimant was continuing to increase his knowledge and experience as a machinist, had missed no classes, was maintaining a 3.4 grade point average (GPA), was given the highest rating by his instructor, and the target completion date for the plan remained March 25, 2007. By January 10, 2006, Claimant’s overall GPA was 3.75.
  

19. On March 27, 2006, the Specialist filed Progress Report #6.  He reported Claimant was completing the 2006 winter quarter at GRCC and would begin his spring quarter on April 3, 2006.  He noted he and Claimant were discussing the proposed internship with Northwest Industrial Repair, which was intended to take place through GRCC’s Cooperative Education Internship Program during the 2006 summer quarter.

20. On June 14, 2006, GRCC’s Cooperative Education Program and Northwest designed a formal cooperative work experience program for Claimant, through which he would work at Northwest for 40 hours per week for 10 weeks, July 5, 2006 through September 13, 2006, “to obtain experience in a true work environment receiving instruction and supervision by a working machinist supervisor.”  On June 30, 2006, the Specialist submitted a proposed “Plan Modification Report” to the RBA.
  The proposal stated “there is no employer and employee relationship and Mr. Frank understands that there will be no wages paid related to the Cooperative Education Training Program.”
  It noted the Specialist had already spoken with the RBA to ensure the State of Alaska would assume liability coverage under AS 23.30.045(c) during the cooperative training program, and the RBA agreed to consider the plan modification, as well as the State’s  assuming liability, after he received the fully executed Plan Modification Report.  The proposed Plan Modification Report noted:  “This covers Mr. Frank for any potential injury during the volunteer/internship program.”
  The proposal was accompanied by the Specialist’s June 30, 2006 letter to the RBA reiterating “no wages will be paid,” and “since there is no worker/employer relationship, there are no wages and no coverage under Washington State Workers Compensation.”
  The Specialist faxed both the proposed Plan Modification and his letter to the RBA on June 30, 2006, noting the fully executed Plan Modification would follow.

21. On July 5, 2006, the Specialist faxed the fully executed Plan Modification to the RBA, with another letter again stating: “no wages will be paid,” and there will be “no coverage under Washington State Workers Compensation.  For this reason we are requesting liability coverage under AS 23.30.045(c)” (emphasis added).

22. On July 7, 2006, the RBA granted the parties’ request for Plan Modification, and notified them the State was assuming liability under AS 23.30.045(c) for any injuries sustained during OJT at Northwest Industrial Repair.
  The RBA wrote:

This is a work readiness/work therapy experience per AS 23.30.045(c)… Proof of worker’s compensation insurance for the employer was provided by Specialist Richard Sinclair.
  The plan has been reviewed and shown to meet the requirements for AS 23.30.041(h)-(o)…Employee will receive no wages from Northwest Industrial…and will receive only benefits related to his claim with the carrier. Your request for coverage under AS 23.30.045(c) is granted and is effective July 10, 2006 to September 13, 2006.”
 (emphasis added).

The RBA sent a copy of his letter to Brad Allison, Claims Administrator, Division of Risk Management, PO Box 110218, Juneau, AK  99811-0218.
  Risk Management raised no objection to the RBA’s assumption of State liability in the event Claimant was injured during OJT.

23. On August 16, 2006, Claimant reported to the Specialist his OJT was going well, and he was kept busy by his “supervisor/instructor” at Northwest, Mr. Terry Treska.
  In a Training Evaluation Report, Mr. Treska provided all positive responses on Claimant’s performance, giving him an overall score of 4, with 5 being the highest performance rating.  Claimant had completed 240 hours in the OJT program, with no missed days. Mr. Treska’s comments included “Good work ethic & attitude, Good comprehension of the job, Should do well in this field.”

24. On or about Friday, September 8, 2006, while operating the brake on a vertical milling machine with his left hand, reaching overhead with his right arm and exerting pressure with a ¾” wrench in order to loosen the carbon cutter head and tighten a replacement head on the 6’-7’ machine, Claimant experienced a painful “pop” in his right shoulder.  He rested his shoulder over the weekend, but on Monday noticed his shoulder “popping,” “grinding” and “cracking” when he raised his arms to shoulder level and above.
  To accommodate his injury, Northwest’s OJT supervisor moved Claimant from the vertical milling machine to a horizontal lathe, where he worked at waist level, and completed the OJT portion of the reemployment plan as scheduled on September 13, 2006. 

25. On September 21, 2006, Claimant reported to the Specialist “continued pain in his right shoulder and low back.” On September 25, 2006, the Specialist noted Claimant “again” mentioned having “aggravated his right shoulder while working as a machinist in the school sponsored on-the-job training program,” found it difficult to stand eight hours per day due to back pain, and was interested in seeing a doctor to determine his current physical restrictions. The Specialist reported “[C]laimant demonstrated that his shoulder was popping and on some occasions he was not able to move it through a particular motion.  He did not complain too much about his back but he did indicate that it continued to cause him problems.  We talked about him finding a physician in the Seattle area and trying to get an appointment scheduled at some point once he gets authorization to be seen by the new claims manager (sic).”  In his report, the Specialist noted “the good news”…“that the next two quarters [in Claimant’ reemployment program] are for the computer numeric controls … less physically demanding than the work that he did during the summer.”

26. Claimant injured his right shoulder during the OJT portion of his reemployment plan on or about September 8, 2006.  He reported the shoulder injury to the Specialist no later than September 21, 2006.
 On September 25, 2006, Claimant and the rehabilitation specialist discussed the OJT-sustained right shoulder injury at length with Employer’s claims adjuster.
 On September 29, 2006, Claimant notified the Specialist the claims adjuster suggested he see an orthopedist for his shoulder, and the adjuster and Employer would also be arranging an Employer’s Medical Evaluation (EME).
  On October 11, 2006, the claims adjuster informed the Specialist Claimant’s shoulder injury would be covered by the State under AS 23.30.045(c), though the adjuster would be arranging an EME for Claimant’s right shoulder and back.
  On November 10, 2006, the Specialist completed Plan Implementation Progress Report #7, in which he reported all of these contacts. While a rehabilitation specialist is required by 8 AAC 45.500 to file all reports with the RBA, there is no clear evidence the RBA received Progress Report #7.
 

27. On November 13, 2006, Claimant was seen for his right shoulder pain by James W. Pritchett, M.D., at Orthopedics International Ltd.  He reported to Dr. Pritchett his shoulder was popping, catching and was weak.  Dr. Pritchett noted Claimant reporting it “has been ongoing since June 2005.”  A right shoulder magnetic resonance imaging (MRI) scan found mild supraspinatus tendinosis and mild supraspinatus tendon articular surface fraying; no rotator cuff tear detected; mild subacromial/subdeltoid bursal effusion suggesting mild synovitis; mild supraspinatus outlet stenosis secondary to anterolateral downsloping Type II acromion and moderate acromioclavicular arthropathy.  The examination was negative for Hill-Sachs lesion and glenoid labrum tear.

28. On November 21, 2006, Claimant was seen for his continuing low back complaints by Charene Alderman, NP, also at Orthopedics International.  He reported his history of industrial injury and surgery, noting his back pain was better after the surgery, though he continued to have some residual pain.  He noted a couple of weeks ago he slid about a foot but did not fall, on the kitchen floor, and had a flare up of his low back and left leg pain, which was persisting.  The medical notes reflect Claimant’s medical records would be transferred within Orthopedics International, Ltd, from Dr. Orvald to David A. Hanscom, M.D., for orthopedic care, and to Margaret Forgette M.D., for rehabilitation and management of his work injury claim.

29. On December 7, 2006, Claimant returned for follow-up with Dr. Pritchett, who diagnosed tendonosis with impingement, no rotator cuff tear.  Dr. Pritchett told Claimant his right shoulder would continue to bother him, but surgery was not indicated.  He offered Claimant no further treatment, and advised him to return as needed.

30. On December 12, 2006, Claimant saw Dr. Forgette, reporting improved but persistent back and leg pain since a work injury in August 2002, and surgical decompression at L4-5 in September 2003.  She noted Claimant’s low back symptoms were improving since an increase in discomfort six weeks ago when he slipped, but caught himself and did not fall.  She recommended he re-establish an exercise program.

31. On December 19, 2006, an MRI was conducted on Dr. Hanscom’s orders.  The radiologist’s impression was (1)  Status post left L4-L5 and left L5-S1 hemilaminectomies; (2)  Advanced L4-L5 and L5-S1 disc degeneration with disc collapse; (3) Soft tissue material occupying the left L4-L5 lateral gutter closely related to the left L5 nerve root, demonstrating indeterminate features between lateral gutter epidural scarring and a lateral gutter disc fragment; additional contrast enhanced sequences were recommended to help differentiate those possibilities;  (4)  L5-S1 minimal residual/recurrent posterior annular disc bulge producing no local nerve root compromise. Minimal epidural scarring visible within the L5-S1 lateral gutter; (5)  Moderate bilateral L4-L5 and L5-S1 foraminal stenosis; and (6)  No disc protrusion, canal stenosis or foraminal stenosis L1-L2 through L3-L4.

32. On December 21, 2006, Claimant returned to Dr. Hanscom, who, having reviewed the MRI, opined though Claimant suffered severe degeneration at L4-5 and L5-S1, commented “These are degenerated enough that I do not think this is the source of the pain.”  Dr. Hanscom noted his radicular symptoms did not appear to result from a nerve root impingement.  Claimant was advised surgery would not solve his low back complaints, and he should continue to follow-up with Dr. Forgette for a rehabilitation approach, and return as needed.

33. Also on December 21, 2006, at Employer’s request, Claimant was examined by orthopedist James F. Green, M.D.  He noted Claimant suffered multilevel lumbar degenerative disc disease, without active radiculitis or radiculopathy in his leg at the time of examination.  He opined Claimant’s August 2002 work injury was a substantial factor in his lumbar disc herniation and lower back symptoms.  He opined further surgery would not likely be helpful to Claimant, but he could improve his conditioning through flexibility, aerobic conditioning, and self-directed exercises, and stated Claimant was medically stable.  With respect to Claimant’s low back, Dr. Green opined Claimant had sustained a 10% permanent partial impairment of the whole person as a result of the August 25, 2002 work injury, should not be employed in occupations requiring prolonged maintenance of any one position including seated or standing, should be allowed to change positions as necessitated by his perceived pain, should not be employed in occupations that require repetitive lifting, bending, and stooping as a basic part of the work, and should not lift more than 50 pounds occasionally. 

34. With respect to Claimant’s right shoulder complaints, Dr. Green noted on physical examination Claimant had mild crepitus on the right and reported having pain to a mild degree. Dr. Green opined Claimant’s right shoulder symptoms “were likely precipitated by the overhead activities” during OJT, and likely became medically stable “when he stopped his overhead activities and moved into another quarter of his training.” He opined Claimant could benefit by strengthening the shoulder girdle and improving his posture, and suffered no permanent partial impairment as a result of his shoulder injury.
 He opined there is no treatment “necessary” for his right shoulder, other than avoiding prolonged or repetitive overhead activities, which will aggravate his symptoms; he should avoid prolonged, repetitive or forceful overhead activities; and he will be medically stable only when he is not engaging in overhead activities.
 
35. Based on Dr. Green’s opinion Claimant should avoid prolonged or repetitive overhead activities in order to remain medically stable, Claimant called Employer’s claims adjuster, Tom Lampman, and asked whether he should continue with the reemployment plan to retrain as a Machinist.  Mr. Lampman advised him since it was paid for he should go ahead and complete it.
  
36. In a January 25, 2007 Addendum to his earlier EME report, Dr. Green, expanding on his earlier opinions with respect to Claimant’s right shoulder, opined Claimant’s shoulder impingement symptoms “will be aggravated periodically with overhead activities; however, when the activity ceases, his symptoms diminish, but the condition itself does not fully resolve.” He further stated:  “It is my opinion that his working activities during retraining represent a temporary aggravation of his impingement syndrome.  In my opinion, his aggravation from the training activities has resolved and his current symptoms are due to his recent activities aggravating the condition from time to time.”
  Dr. Green did not specify what “recent activities” may have been “aggravating the condition from time to time” and causing the crepitus and pain Dr. Green elicited on examination.

37. On March 1, 2007, Claimant telephoned RBA Saltzman directly to notify him of the shoulder injury he sustained during OJT.  Claimant credibly described the RBA “yelling” at him during the rehabilitation conference, asking him why his OJT injury should be Employer’s fault, and whether he was insured under the OJT employer’s insurance, to which he replied he was not.  Claimant testified the RBA’s statements left him confused.
  At the RBA’s instruction, Claimant followed up the telephone call with a March 2, 2007 letter, explaining how he injured his right shoulder during the approved re-training program, had been directed by the adjuster to an orthopedist who explained there was no remedy for his shoulder symptoms, and told him to “find a job that is done entirely in front of [him] with no overhead movements or reaching.”
  Claimant wrote:

I am writing you this letter to clarify mi (sic) circumstances.  While engaged in an approved re-training program, I did something to my right shoulder that makes it pop and hurt when I lift my arm.  This injury occurred while tightening the draw-bar on a milling machine.  The draw-bars run vertically through the head of the machine, tightening the cutter head to the revolving spindle. The wrench ends of the draw-bar are approximately 6’6” to 7’6” from the ground, depending on the machine size and brand.  To tighten a draw-bar, a person must put the machine in low gear, place a wrench on the bar, apply the brake with your left hand, (also overhead), and tighten the bar very securely.  On some machines, a person would have to stand on their tip toes.

I first noticed low to medium irritation and pain during the Fall quarter of 2005.  With the long Christmas break, the pain eased off some.  The pain continued intermittently through the Winter and Spring quarters of 2006.  During the Summer quarter of 2006, I took a work co-op class as a machinist.  The longer hours of work as opposed to school, (8 hrs. VS 4 hrs.), made the irritation change to medium, as a low, to more severe by the end of the quarter.  After talking to Tom Lampman about this condition, he said I could go see a doctor.  I was x-rayed and had an MRI at the request of Dr. James Pritchett.  Dr. Pritchett says that I have impingement signs because of a type II acromion and tendinosis, but no rotator cuff tear.  When asked if there was a remedy for this he replied not at this time.  When asked about what I should do concerning this, I was told to find a job that is done entirely in front of me with no overhead movements or reaching.

38. Accordingly, the RBA received actual notice of Claimant’s OJT injury to his right shoulder no later than March 1, 2007, and written notice no later than his March 5, 2007, receipt of Claimant’s March 2, letter.  

39. On March 25, 2007, Claimant completed his re-employment plan and received his last re-employment stipend payment from Employer. 
  

40. On April 11, 2007, the Specialist issued his Plan Implementation Closing Report.  He noted Claimant finished all of the machining coursework to complete the AAS degree in Manufacturing Technology.  Not only did Claimant complete all of the required machining classes, the Specialist wrote, but he also completed a full quarter of Basic Arc Welding and Flame, worked in a school sponsored work experience, and maintained an overall GPA of 3.69.  The Specialist acknowledged Claimant’s continuing complaints of ongoing pain and problems with his right shoulder and low back, noting he completed the training program but struggled with the physical demands the work required, and though having problems sitting in class, was able to stand in the back of the room and move around as needed.   He noted a telephone call from Claimant reporting he was communicating with the adjuster concerning settlement.  The Specialist concluded “It is this counselor’s professional opinion that Mr. Frank completed the vocational plan as originally approved, obtaining the skills necessary to qualify for employment as a machinist in the Seattle area.”

41. On May 16, 2007, in response to Claimant’s March 2, 2007 letter, the RBA conducted an Informal Rehabilitation Conference attended by Claimant, the Specialist and Employer’s insurance adjuster.

42. On May 22, 2007, the RBA issued his Informal Conference Summary.
  The RBA noted the “Issue” for discussion was “Current status of reemployment benefits activity.”  He summarized the “Discussion” as follows:

Rich Sinclair submitted a closure report 04/07/2007 saying employee had essentially completed his training plan.  Employee wrote a letter saying that he did not feel like he could do the job for which he was trained due to aggravating a shoulder injury while in the school program.  The school has no insurance per reports.  It was explained to employee that there should be a variety of jobs available as a machinist and some requiring lighter duty work than others.  Rich Sinclair noted that if employee had several more classes in using computer aided equipment that would enhance his employability.  Employer noted that they have ended the program and closed their case as plan completed.  Per employer the plan has met all the limits of law.

The RBA summarized the “Action” taken as:  

“A claim form is enclosed for employee.  Employee needs to request more benefits that he believes he may be entitled too.  From a rehabilitation point of view, employee has maximized his plan and costs and Specialist opines that he is employable.
43. At the conference the RBA evidenced no awareness the Specialist had utilized and was relying for his opinions on a modified job description for Machinist inconsistent with the SCODDOT, and made no mention of the State’s liability under §.045(c) for injuries sustained during OJT.  The RBA instead told Claimant he had “maximized” his reemployment benefits under the Act, Employer had no further liability for reemployment benefits, and Claimant should look for a “lighter duty” machinist job.
  He did not tell Claimant he might have a claim against the State for his OJT injury; did not explain Claimant’s need to petition to join the State to the underlying claim, or enclose a petition form for that purpose; did not clarify the process for seeking additional reemployment benefits; did not tell him he needed to file a written request for reemployment benefits; did not enclose a copy of the Workers’ Compensation Division publication “Workers’ Compensation and You;” and did not direct Claimant to consult with a Workers’ Compensation Technician or advise Claimant on his right to obtain counsel. Nor did the RBA send a copy of his Informal Conference Summary to the State’s office of Risk Management, as he had his July 7, 2006 letter advising the parties the State had assumed liability for OJT sustained injuries.
  

44. Claimant testified that after the conference the Specialist advised him to look for “light duty” machinist work, but there is no such thing as “light duty” machinist work.  He testified he is unable to work as a machinist because he cannot lift all the way to his shoulder, or above his shoulder, without the shoulder popping, snapping and causing pain.  In activities of daily living such as putting on a coat, he must be careful because once his arms are straight and he begins lifting his arm, his shoulder begins popping as it reaches shoulder level.  He can no longer cast overhead while fishing.  
45. The SCODDOT for Machinist corroborates Claimant’s testimony Machinist jobs are medium, not light duty, and require an ability to reach and handle objects, in all directions, and to push and pull, including forcefully, up to two-thirds of the time, movements Claimant was advised by both Dr. Pritchett and Dr. Green he must avoid to maintain medical stability.
 

46. On September 6, 2007, Claimant returned to Dr. Pritchett concerning his persisting right shoulder symptoms when raising his arms to shoulder level and above.  Objectively, Dr. Pritchett noted a positive impingement sign, positive drop arm sign, positive crepitus and pain with movement, and assessed impingement syndrome and tendinosis of the right shoulder.  Dr. Pritchett’s chart notes indicate he reviewed a job description for Machinist, although whether he reviewed the actual SCODDOT, or the modified job description is unknown.  In any event, Dr. Pritchett opined Claimant cannot work overhead and will not be able to perform the Machinist job he was retrained to perform due to its upper extremity stresses.  He restricted Claimant to use of his arm to work at a desk level, opining that “just lifting and overhead activities even on a limited basis. . .would be a barrier to his employment.”
    

47. Claimant’s treating physicians in 2007, Dr. Hanscom for his low back, and Dr. Pritchett for his right shoulder, told him he would “have to live with” the intermittent pain and limitations he experiences as a result of his low back and right shoulder symptoms.
 Claimant’s testimony to this effect is consistent with Dr. Hanscom’s and Dr. Pritchett’s medical records.  
48. On October 24, 2007, Employer filed a Controversion Notice with the Alaska Workers’ Compensation Board (Board), denying all benefits associated with Claimant’s right shoulder symptoms,  and asserting the shoulder injury occurred during a retraining work experience for which the State is responsible under AS 23.30.045(c).
 Employer mailed a copy of the Controversion Notice to Claimant, and filed the original notice with the board.  

49. Employer and Claimant thereafter entered into settlement negotiations as to all issues and all body parts, and arrived at a settlement agreement. The proposed compromise and release agreement ( C &  R) acknowledged, in pertinent part:

It is the position of the employee that he is entitled to further retraining.  The employee does not feel that he is prepared to re-enter the workforce after completing the two-year reemployment plan.  The employee is concerned that he will not be able to find work in the position he has been retrained for due to his physical restrictions.

50. On March 10, 2008, Claimant signed the proposed C & R, which provided Claimant with a lump sum, allocated in large part to the further reemployment benefits Claimant was seeking. Inexplicably, Employer’s insurance adjuster did not sign the agreement until July 31, 2008.  It was submitted to the Board, but was rejected on August 5, 2008.
  

51. On September 8, 2008, Claimant, still representing himself, filed with the board a workers’ compensation claim (WCC), alleging he suffered injury to his right shoulder during an approved re-training program, stating: “At the time of injury, I was covered by AS 23.30.045(c) as approved by Doug Saltzman” (emphasis added). He attached his March 2, 2007 letter to RBA Saltzman to the claim.  The WCC was board-served on Employer’s adjusting firm and on Claimant.  The board did not separately serve the RBA, or the State’s Division of Risk Management, or instruct Claimant to do so.

52. At a November 12, 2008 prehearing conference attended by counsel for Employer, and Burt Mason, Esq., now counsel for Claimant, Mr. Mason noted he was in contact with the State’s Office of the Attorney General regarding payment for the shoulder injury under AS 23.30.045(c).
 This assertion is corroborated by Mr. Mason’s Affidavit of Professional Services rendered, which reflect Mr. Mason providing actual notice to the State’s attorneys at least as early as September 30, 2008, one year post-injury.

53. On January 20, 2009, Claimant filed a Petition to Join the State as a party to the WCC, based on its express assumption of liability under AS 23.30.045(c).  The State was served with the Petition on January 16, 2009.

54. The State appeared on February 2, 2009.  In answer to the Petition to Join, the State admitted joinder was appropriate, and further stated:  

The State of Alaska acknowledges it is obligated to provide workers’ compensation coverage pursuant to AS 23.30.045(c) for any work related injury sustained by the employee during the period of July 6, 2006 through September 13, 2006.  A copy of the RBA’s letter imposing liability on the State of Alaska is attached.
 

The State maintained this position in its Answer to the amended WCC, and at three subsequent prehearing conferences on April 2, 2009, September 29, 2009 and March 25, 2010.
  

55. On April 3, 2009, Claimant, through counsel, filed an amendment to his June 22, 2008  WCC, seeking relief from Employer for continuing pain and symptoms in his low back related to the 2002 original work injury, and from the State for his right shoulder injury sustained during the OJT portion of the reemployment plan, and seeking TTD, PPI, past and future medical and transportation benefits, reemployment benefits, attorney fees and costs.

56. On April 17, 2009, Employer filed a Controversion Notice and Answer, denying TTD after January 20, 2004, medical benefits after December 21, 2006, reemployment benefits, PPI and all benefits related to the right shoulder.

57. Also in April, 2009, the State conferred with Dr. Green, who had performed the EME for Employer on December 21, 2006.  Responding to the State’s questioning, on April 23, 2009, Dr. Green opined Claimant suffered a pre-existing impingement syndrome in the right shoulder from a degenerative condition involving a narrowing of the subacromial space, narrowing of the space due to reactive bursitis, compromise of the space due to rotator cuff tear or partial tear, and muscle imbalance, all of which are aggravated by overhead activity.
  Dr. Green again noted Claimant’s overhead activities were one of the causes of his right shoulder symptomatology.  In response to the State’s inquiry whether the overhead activities in which Claimant engaged during OJT was “the substantial cause,” Dr. Green responded, that while participation in OJT “aggravate[ed]” the “condition,” it was not “a substantial cause of the condition itself.” 
 
58. On May 4, 2009, the State filed a Controversion Notice and Answer, denying all benefits “which are unnecessary, unreasonable and/or unrelated to the employee’s alleged injury during the summer 2006 OJT.”  As affirmative defenses the State claimed notice and filing of the claim were untimely and thus barred under AS 23.30.100 and AS 23.30.105(a), and on the merits benefits were not due.  The State did not allege the RBA’s assuming liability under AS 23.30.045(c) was invalid.

59. At a March 25, 2010 prehearing conference, the issues for hearing were established and the case set for oral hearing on November 30, 2010, with evidence to be served and filed no later than November 10, 2010, and witness lists and hearing briefs exchanged and filed no later than November 19, 2010.
 

60. Without coverage, Claimant went without medical care until August 30, 2010, when he consulted Theodore Prier, M.D., and was referred to Henry Y. Kim, M.D. for his continuing low back complaints.  Claimant’s reporting to Dr. Prier and Dr. Kim is substantially consistent with his reporting to his providers since the 2003 lumbar surgery, to the Specialist, and in his deposition and hearing testimony, that he has experienced continuing residual lumbar pain since the 2003 lumbar surgery, with intermittent flare-ups of left leg radiculopathy after mis-stepping or twisting.
  
61. Dr. Kim diagnosed “post-laminectomy syndrome,”
 also known as “failed back surgery syndrome,” and degenerative disc disease.
  He advised Claimant further spinal surgery is unlikely to resolve the axial pain Claimant described.  He recommended Claimant undergo a trial of physical therapy, working on core muscle strengthening and spinal stabilization, and opined Claimant is a candidate for a trial of lumbar epidural steroid injections under fluoroscopic guidance.
   At Claimant’s request, he referred Claimant to Michael Jihoon Lee, M.D., for a second surgical opinion.

62. Claimant was seen by Dr. Lee at the University of Washington Bone and Joint Center, who concurred Claimant was unlikely to benefit from any surgical intervention at this time, noting although degenerative changes are seen on his spine films, it was uncertain whether those were contributing to his pain symptoms.  Dr. Lee recommended good core strengthening through physical therapy, and a sustained activity level to avoid deconditioning.
  
63. On October 20, 2010, at the further request of Employer, Claimant was examined by John Ballard, M.D.  On October 20, 2010 and November 12, 2010, Dr. Ballard issued written reports, and on December 6, 2010, testified by deposition. 

64. With respect to Claimant’s right shoulder symptoms, Dr. Ballard opined:

The causes of Claimant’s current right shoulder symptoms “include…the injury that occurred while he was working as a machinist in a training program.”

“The substantial cause of the shoulder impingement is the normal aging and degenerative process.”

“I do not believe that there was one injury responsible for his [right shoulder] symptoms.”

“[H]is shoulder exam was pretty much normal.”
 “He may have a little minor impingement from his MRI of his shoulder.”

      Asked whether Claimant’s activities during OJT were a substantial factor in bringing          about his right shoulder complaints, Dr. Ballard stated: “Certainly the retraining, if he’s doing a lot of repetitive lifting, you know, up and above shoulder level, could be considered a factor...”
 “ …if his training…was a lot of repetitive overhead lifting, that certainly could be a factor in causing impingement…continually lifting your arm up above shoulder level for an extended period of time, that in and of itself could cause…tendinitis of the rotator cuff, which then causes the impingement.”


“At this time, any symptoms he has in his shoulder, the major cause is the normal aging and degenerative process, now, if he had—if he began to develop shoulder symptoms after a lot of repetitive overhead lifting, then that could be considered the major cause if he did that for a period of time.” 


“He had normal motion, no pain, no radicular type findings,  The only – like I always tell my patients, you should be doing an exercise program for the shoulder.  But as far as any formal treatment, there is no treatment that needs to be done…just doing some good rotator cuff strengthening exercises is always a good idea.”


Asked to review the modified, not the SCODDOT, job description for Machinist, Dr. Ballard opined Claimant’s right shoulder posed no restrictions on his ability to perform as a Machinist.


Reaching overhead and exerting torque on a wrench to tighten and untighten bolts would likely cause impingement syndrome if one is repetitively doing so, and if they returned to that activity symptoms could return.

65. Dr. Ballard rendered the following opinions concerning Claimant’s lower back symptoms:

“The substantial cause of his chronic low back and left leg symptoms is secondary to degenerative disc changes at L4-L5 and L5-S1, not secondary to any one particular work exposure.”

The work injury of August 25, 2002, caused a temporary aggravation of pre-existing degenerative disc changes at L4-L5 and L5-S1, as well as some irritation to the L5 nerve root on the left, causing it to become symptomatic.

The effects of the temporary aggravation of Mr. Frank’s degenerative disc changes resolved by the beginning of 2005, and his L4-L5 disc herniation with subsequent surgery reached medical stability by January, 2005.

Asked to review the modified job description for Machinist, Dr. Ballard opined “the lifting requirements are appropriate for Mr. Frank.”

The August 25, 2002 work injury was a substantial factor causing Claimant’s L4-L5 disc herniation, but not the degenerative changes at L4-L5 and L5-S1 or central canal stenosis.  The work injury, however, would be considered a substantial factor in aggravating his underlying degenerative disc disease and underlying spondylosis.

On his physical examination of Claimant’s lumbar spine on October 10, 2010, Dr. Ballard noted decreased motion, tenderness at the surgical scar, and no signs of symptom magnification.
 

The August 25, 2002 work injury was a substantial factor aggravating a degenerative disc disease and spondylosis, which was a temporary aggravation which resolved by 2005. He further opined Claimant’s slip on his kitchen floor in 2006 would have been a “new incident” or “aggravation” of his low back condition.


Asked to review the modified, not the SCODDOT, job description for Machinist, Dr. Ballard opined Claimant has the physical capabilities to perform the job, but cautioned:  “he couldn’t do heavy physical manual labor…he probably would be better more between light and light-medium…”
  But shouldn’t be standing all day, but would need to be able to take breaks.


Dr. Ballard believed Claimant had lower back symptoms since his original back surgery in 1993, and this belief played a role in his opinion the August 25, 2002 work injury aggravated a pre-existing degenerative disc disease.  He acknowledged Claimant’s unspecified symptoms following the 1993 back injury were “not significant enough of pain,” since he was able to continue such heavy duty work as breaking up and lifting concrete.


Dr. Ballard acknowledged Claimant benefited from the 2003 surgery for the August, 2002 work injury, but “did continue to have some intermittent pain.”


Finally, Dr. Ballard opined it would be appropriate for Claimant to seek medical care for continuing low back pain, including anti-inflammatory medication, a transcutaneous electrical nerve stimulation (TENS) unit, possibly physical therapy, possibly a corset-type of a back brace, “there are things that you can try to do to try and get him better,” to “function better and work better,”
 though he believed these would be directed at Claimant’s “overall back condition,” not the 2002 work injury alone.

66. On October 26, 2010, at the State’s request, Claimant was examined by Michael Gillespie, M.D. concerning his right shoulder complaints. Dr. Gillespie concluded: Claimant had a preexisting right shoulder condition, “tendinosis,” a normal age wear-and-tear condition, having lived “a lifetime of laboring work,” but acknowledged he had no history of an impingement syndrome with chronic pain with overhead work before the OJT activities.
 Dr. Gillespie commented “in most cases, there will be a similar, though often less symptomatic, condition in the opposite shoulder,” but in his physical findings found a striking dissimilarity between Claimant’s two shoulders, and no evidence Claimant every suffered any symptoms in his left shoulder.  Dr. Gillespie opined “Claimant’s participating in the OJT program was, like all of his work, contributing to his shoulder wear and tear but was not ‘the substantial cause’ of his current shoulder complaints.”
 Dr. Gillespie believed Claimant’s OJT injury was a temporary exacerbation of “that shoulder condition,” but not a permanent aggravation of it.
  Dr. Gillespie acknowledged his opinion Claimant would have achieved medical stability by four weeks post injury was speculative. Finally, he noted it is reasonable to recommend an acromioplasty and inspection of Claimant’s rotator cuff, though opined this would not be a result of the August 25, 2002 work injury, but from the “wear-and-tear” condition of his shoulder.  

67. Asked whether Claimant had a ratable PPI, and if so under what edition of the AMA Guides to the Evaluation of Permanent Impairment, Dr. Gillespie, without reference to the AMA Guides, opined he did not “at this time” have a ratable “permanent partial disability (PPD)” for the right shoulder. 
68. Finally, Dr. Gillespie opined Claimant had the requisite physical capacities to perform the “enclosed job description,” which the questioner noted: “Please note the lifting/carrying demands seldom exceed 20 pounds, and the demand of reaching above the shoulder is seldom.”
 Notable from Dr. Gillespie’s report is his description of Claimant’s right shoulder symptoms: “The formal impingement testing though is striking.  On his left shoulder, all is negative.  I cannot get any significant subacromial crepitus with active or passive motions.  On the right side, there is a striking Hawkin’s sign. . .with gross subacromial crepitus with rotation, shoulder at 90 degrees, forward flexion and internal and external rotation.  Active circumduction circling his arm up and around produces gross crepitus. . .
  

69. On November 10, 2010, the last day for filing written evidence before hearing, the State filed an “Amended Answer to the Employee’s Claim for Benefits,” adding as a new affirmative defense the allegation the State’s assuming liability under AS 23.30.045(c) was invalid under 8 AAC 45.600.  The State’s pleading alleged the request the State assume liability under §.045(c) failed to include proof the OJT employer carried workers’ compensation coverage, or that Claimant would receive no less than minimum wages while participating in the OJT program.

70. The Rehabilitation Specialist, Mr. Sinclair, testified credibly at hearing he was unfamiliar with a vertical milling machine, the machine on which Claimant was working when he felt the “pop” in his shoulder, does not know its height or the physical demands of operating it, and did not perform a site visit at Northwest Industrial Repair during Claimant’s OJT.  Mr. Sinclair further acknowledged he did not conduct the labor market survey upon which his opinion Claimant is employable as a Machinist is based, and the female associate he delegated to conduct the labor market survey would also be unfamiliar with a vertical milling machine.  He testified where, in his reports, he stated a Machinist “seldom” works overhead, he meant overhead work comprised no more than 10% of a machinist’s work day.  He admitted he was unaware the SCODDOT for Machinist, 600.380-0118, requires an ability to reach in any direction frequently.
  
71. Mr. Sinclair admitted having knowingly utilized, relied upon and based his written and stated opinions on Claimant’s employability as a Machinist on the modified job description for Machinist he developed for the job Claimant was expected to perform during his internship at Northwest Industrial Repair, not the SCODDOT Machinist job description, a “medium” strength job.

72. Claimant was credible in his assertion the right shoulder injury sustained during OJT in September, 2006 was different in nature and symptoms from a 2002 right collarbone/shoulder injury sustained while dragging rebar for Employer, and a 2005 muscle strain sustained in the classroom and shop portion of the reemployment program prior to OJT, both of which injuries, while causing discomfort, did not cause pain, popping or cracking when he raised his right arm above his shoulder, and resolved, after which he used his shoulder normally.   Claimant testified credibly that before the OJT injury to his right shoulder he had no difficulty working above shoulder level, but after the injury could no longer perform work activities above shoulder level, cast a fishing line, or otherwise reach above the level of his shoulder without experiencing symptoms of popping, cracking and pain. This testimony is substantially consistent with Claimant’s medical records, and his reporting to all of his medical providers, the Specialist, the Employer, the EMEs, and the RBA, and is accorded significant weight.
  

73. Although the State argued it was prejudiced by the delay between the September 8, 2006 OJT injury and its January 2009 receipt of Claimant’s Petition to Join it as a party defendant, it presented no specific evidence of prejudice to support its allegation.  The State had full access to Dr. Green, who at Employer’s request first examined Claimant for his shoulder complaints in December, 2006, provided written reports in December 2006 and January 2007, and who responded directly to the State’s inquiries in April 2009.  Dr. Gillespie, who the State separately retained, reviewed all of Claimant’s medical records and physically examined him, and did not indicate his examination was hampered or prejudiced in any way from any delay between the time of injury and the time of his examination.  The RBA was aware of Claimant’s shoulder injury at least as early as March 1, 2007, and from the Specialist’s Plan Implementation Report, perhaps as early as November, 2006, two months post-injury.  The Specialist, the Employer and the OJT employer were aware of the injury within days of its occurring. There is no evidence the State suffered any prejudice by any delay between the OJT injury occurring, its receipt of actual notice of injury, or its receipt of the Petition to Join.
74. Dr. Green’s opinion Claimant’s OJT activities caused only a temporary aggravation of a preexisting shoulder impingement, and was not “a substantial cause” of his shoulder “condition” is accorded no weight because the original work injury from which the shoulder injury derives occurred in August, 2002, when the legal analysis for compensability was not whether the work activity was “the” or “a substantial cause” of a “condition,” but whether the OJT activities were a substantial factor in Claimant’s disability and need for medical care for his right shoulder symptoms.  Indeed, Dr. Green answered this question in the affirmative when he acknowledged Claimant’s overhead activities were one of the causes of his right shoulder symptomatology.
  
75. Dr. Green’s opinion Claimant has the physical capacities to perform the job of Machinist is similarly accorded no weight, as he admits his opinion is based on his mistaken belief a Machinist “seldom” works at shoulder level or above.
 
76. Dr. Green’s opinion Claimant suffered “no ratable permanent impairment with regard to the right shoulder,” rendered in the same paragraph he opines Claimant was already suffering a ten per cent whole person impairment as a result of his 1993 low back injury and surgery, is too vague to be of any use in determining whether Claimant suffered any permanent impairment in his right shoulder resulting from his overhead activities during OJT.

77. Dr. Ballard’s opinion the normal aging and degenerative process, not the OJT overhead activities, is “the substantial cause” of Claimant’s right shoulder impingement is accorded no weight because he too utilized an incorrect analytical standard. Again, the issue is whether the OJT activities were a substantial factor in Claimant’s symptoms of pain and crepitus, or “popping and cracking” as Claimant described it and all medical providers with the exception of Dr. Ballard observed, not whether those activities were “the substantial cause” of his shoulder impingement.  Indeed, Dr. Ballard too answered the applicable question in the affirmative when at page 15 of his original report he stated the causes of Claimant’s right shoulder symptoms “include…the injury that occurred while he was working as a machinist in a training program” (emphasis added).
  Dr. Ballard’s opinions to the contrary are further discounted for his failure to explain how the OJT injury could not be a substantial factor causing Claimant’s persisting shoulder pain and crepitus, when those symptoms did not exist until the September 8, 2006 OJT injury.

78. Dr. Ballard’s opinion Claimant has the physical capacities to perform the job of Machinist is similarly accorded no weight, as his opinion is based on the mistaken belief a Machinist “seldom” works at shoulder level or above.

79. Dr. Gillespie’s opinion Claimant’s OJT injury was only a temporary  exacerbation, not a permanent aggravation of a preexisting shoulder condition, and was not “the substantial cause” of his current shoulder complaints, is accorded no weight because again, the original work injury from which the shoulder injury derives occurred in August, 2002, when the legal analysis for compensability was not whether the work activity was “the substantial cause” of disability or need for medical care, but whether it was “a substantial factor” contributing to the disability or need for medical care.  Dr. Gillespie also answered this question affirmatively when he noted Claimant described no symptoms prior to the incident reaching overhead in the machine shop, and opined:  “Mr. Frank’s participating in the OJT program was…contributing to his shoulder wear and tear…”  Moreover, Dr. Gillespie acknowledged Claimant had no history of prior shoulder problems despite his history of laboring work; and while in most cases of an age-related, wear-and-tear impingement, there is a similar, though less symptomatic, condition in the opposite shoulder, Claimant’s left shoulder was normal.  Indeed, on his physical examination, Dr. Gillespie described the discrepancy in symptoms between Claimant’s two shoulders as “striking.”

80. Dr. Gillespie’s opinion Claimant has the physical capacities to perform the job of Machinist is similarly accorded no weight as it was based on the modified job description, not the SCODDOT for Machinist, and on his mistaken belief, based on the erroneous instruction he was provided: to assume the “lifting/carrying demands [of a Machinist] seldom exceed 20 pounds, and the demand of reaching above the shoulder is seldom.”

81. Dr. Gillespie’s opinion Claimant sustained no “permanent partial disability (PPD) for the right shoulder” is accorded no weight as it applied an incorrect impairment standard.   Dr. Gillespie was specifically instructed to provide an impairment rating utilizing the AMA Guides to the Evaluation of Permanent Impairment, and to identify whether he utilized the 5th or 6th editions, depending on what he determined was Claimant’s date of medical stability.  He was instructed to show his calculations by referring to the appropriate Guides figures and tables, and to use the Combined Values Table to reach a whole person rating.  Rather than following these instruction, Dr. Gillespie, a physician practicing in the State of Washington, and using the terminology “permanent partial disability (PPD)” from the Revised Code of Washington (RCW) 51.32.055, supplied the one sentence response “There is not at this time a ratable permanent partial disability (PPD) for the right shoulder.” This conclusory opinion is of no assistance in any evaluation of whole person permanent partial impairment (PPI) under the AMA Guides, as Alaska law requires.
  
82. Dr. Ballard’s opinion the substantial cause of Claimant’s chronic low back symptoms is degenerative disc disease, not the work injury, is similarly accorded no weight as the original work injury occurred in August, 2002, when the legal analysis for compensability was not whether the work activity was “the substantial cause” of disability or need for medical care, but whether it was “a substantial factor” contributing to disability or need for medical care.  Dr. Ballard also answered this question in the affirmative when at page 15 of his original report he stated:  “The causes of his degenerative disc disease at L4-L5 and L5-S1 include … his work exposure of August 25, 2002.” (emphasis added). Indeed, when asked the question using the appropriate analysis, Dr. Ballard, in his second report at 2, replied:  

I do believe that the work injury of August 25, 2002 would be considered a substantial factor in aggravating his underlying degenerative disc disease and underlying spondylosis.  He had been symptomatic prior to the incident in question for a period of time.  Since the incident in question, he continued to have symptoms in his lower back.  

In addition, Dr. Ballard’s opinion was based on his mistaken belief Claimant suffered low back symptoms continuously from the time of his 1993 work injury. 

83. The most persuasive evidence concerning Claimant’s continuing low back symptoms includes Claimant’s credible testimony he was substantially asymptomatic after the 1993 back injury and surgery, continued working in medium strength carpentry jobs until the August 25, 2002 injury, and though substantially remediated by the surgery for the August 25, 2002 work injury, suffered residual low back symptoms with intermittent flare-ups involving radiating pain in his left leg with mis-stepping or twisting, since that time.  This testimony is corroborated by his continuing to work in medium strength carpentry jobs for nine successive years following the 1993 work injury; the absence of medical records showing any complaints or treatment for his back after the 1993 surgery; his reporting to the Specialist of residual back pain if sitting in class for long stretches during the reemployment program, or standing all day during OJT; Dr. Green’s 2006 opinion the 2002 work injury is a substantial factor in Claimant’s residual back symptoms, and in any employment Claimant should be permitted to change position as necessitated by pain; Dr. Hanscom’s 2006 opinion Claimant’s back symptoms are not the result of his degenerative disc disease; and Dr. Kim’s 2010 diagnosis of post-laminectomy syndrome.
  
84. Other than several stints driving a truck for a friend, from Kent, Washington to Portland, Oregon, a driving distance of from 145 to 158 miles,
 Claimant has not worked as a machinist or otherwise since completing the reemployment plan undertaken as a result of the 2002 injury.
 

85. Claimant drove a truck for his friend on approximately 10 occasions after the reemployment plan ended, and was paid $100.00 per trip.
 Claimant’s approximately ten roundtrips, or 2900 - 3160 miles, at 50 miles per hour, would take from 58 - 63 hours.  Fifty-eight to sixty-three hours is insufficient training from which to obtain the skills necessary to compete in the labor market for even the lightest SCODDOT trucker job, which has a Specific Vocational Preparation (SVP) of 3,
 “semi-skilled,” requiring from 30 days to 3 months of training time.
 

86. Since the OJT injury, Claimant not been offered employment within his predicted post-injury physical capacity at a wage equivalent to 75% of his gross hourly wages at the time of injury; he has not previously declined the development of a reemployment plan or received a job dislocation benefit; and has not returned to work in the same or similar occupation in terms of physical demands required of him at the time of the original or the OJT injuries.
 

87. Claimant began his active pursuit of further reemployment benefits first by his March 1, 2007, telephone call to the RBA in which he notified him his doctor stated he could no longer perform jobs requiring overhead work, and should seek other employment.  He continued his efforts to obtain further reemployment benefits by attending the RBA’s informal rehabilitation conference; through his Specialist’s suggestion on his behalf he be provided several more classes in using computer aided equipment; by responding to Employer’s October 24, 2007 Notice controverting benefits for his shoulder injury by engaging with Employer in settlement efforts to obtain funding for further retraining; by signing a proposed settlement agreement which would provide him the funds to obtain the further retraining he was seeking; when the C & R was rejected by the board, filing a WCC on September 8, 2008; and on September 12, 2008, retaining counsel to continuing pursuing further reemployment benefits on his behalf.
  
88. The following medical bills for medical for Claimant’s low back symptoms were admitted without objection:
Valley Imaging, 10/22/10
$1,565.00

Valley Imaging, 10/22/10
     337.00

Memorial Physicians, 9/17/10
     115.70

Yakima Valley Memorial, 9/15/10
     167.70

Yakima Valley Memorial, 9/15/10
     220.50

Yakima Valley Memorial, 9/23/10
     167.70

Yakima Valley Memorial, 9/23/10
      82.50

Yakima Valley Memorial, 10/4/10
     167.70

Yakima Valley Memorial, 10/4/10
     167.70

Walmart Prescriptions
       15.79

Rosauers Prescription
       42.40

                            Univ. of Washington Bone & Joint, 11/23/10     275.00

89.   Claimant’s counsel’s affidavits of attorney fees reflect his expenditure of a total 110.1 hours of attorney time at $350.00 per hour, and itemized costs of $1,639.00.  At the hearing, additional costs for Claimant’s airfare and hotel to attend the hearing, totaling $839.81, were presented, for a total cost bill of $2,478.81.  Claimant’s counsel seeks an award of actual, reasonable attorney fees under AS 23.30.145(b).  Neither counsel for Employer or the State objected to any of Mr. Mason’s itemized services, his hourly billing rate, the statutory section under which fees were sought, or any of the itemized costs.
  Based on a considered review of the record as a whole, including the itemized affidavits of services, Mr. Mason expended approximately 85% of his efforts pursuing relief for Claimant from the State, and 15% seeking relief from Employer.  Although some of the issues raised were premature, Claimant has prevailed on all issues ripe for decision.  
PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) worker’s compensation cases shall be decided on their merits except where otherwise provided by statute;

3)  this chapter may not be construed by the courts in favor of a party;

4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered. (emphasis added).

The law requires hearings in workers’ compensation cases be impartial and fair to all parties, that all parties be afforded due process and an opportunity to be heard, and for their arguments and evidence to be fairly considered.  The board’s authority to hear and determine questions in respect to a claim is “limited to the questions raised by the parties or by the agency upon notice duly given to the parties.” Providence Health System and Sedgwick CMS v. Hessel, AWCAC Decision No. 09-0065 (March 24, 2010); Simon v. Alaska Wood Products, 633 P.2d 252, 256 (Alaska 1981).  

AS 23.30.005.  Alaska Workers’ Compensation Board. . . .


. . . 

(h) The department shall adopt. . .shall adopt regulations to carry out the provisions of this chapter. . .  Process and procedure under this chapter shall be as summary and simple as possible. . . .(emphasis added).

AS 23.30.010.  Coverage. [2002]  Compensation is payable under this chapter in respect of disability or death of an employee.

For work injuries occurring prior to the November 7, 2005 effective date of the 2005 amendments to the Act, a work injury is compensable where the employment is “a substantial factor” in bringing about the disability or need for medical care. Ketchikan Gateway Borough v. Saling, 604 P.2d 590, 597-598 (Alaska 1979).  Under the law in effect prior to November 7, 2005, there can be more than one substantial factor creating a compensable disability and need for medical care.  Carter v. B & B Const., Inc., 199 P.3d 1150, 1157 (Alaska 2008).  A work injury is a substantial factor in bringing about the disability or need for medical care if the claimant would not have suffered disability at the same time, in the same way, or to the same degree but for the work injury.  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 532-533 (Alaska 1987).
  

In the absence of legislative intent to the contrary, by express terms or necessary implication, statutes are presumed to have prospective effect only.  Thompson v. United Parcel Service, 975 P.2d 684, 688 (Alaska 1999).  Nothing in the 2005 amendments to the Act indicate any legislative intent to apply its amendments to AS 23.30.010 to injuries occurring before the November 7, 2005 effective date of those amendments.   The applicable laws governing the issues in a case are those in effect at the time a claimant was injured.
  

AS 23.30.041.  Rehabilitation and reemployment of injured workers. (a) The director shall select and employ a reemployment benefits administrator. . . 

(b)  The administrator shall


(1)  enforce regulations adopted by the board to implement this section;…


(3) enforce the quality and effectiveness of reemployment benefits provided for under this section;…

(6)  maintain a list of rehabilitation specialists who meet the qualifications established under this section;…

(7) promote awareness among…adjusters, injured workers, employers, employees, attorneys, training providers, and rehabilitation specialists of the reemployment program established in this section. (emphasis added).

(c) An employee and an employer may stipulate to the employee's eligibility for reemployment benefits at any time. If an employee suffers a compensable injury and, as a result of the injury, the employee is totally unable, for 45 consecutive days, to return to the employee's employment at the time of injury, the administrator shall notify the employee of the employee's rights under this section within 14 days after the 45th day. If the employee is totally unable to return to the employee's employment for 60 consecutive days as a result of the injury, the employee or employer may request an eligibility evaluation. The administrator may approve the request if the employee's injury may permanently preclude the employee's return to the employee's occupation at the time of the injury. If the employee is totally unable to return to the employee's employment at the time of the injury for 90 consecutive days as a result of the injury, the administrator shall, without a request, order an eligibility evaluation unless a stipulation of eligibility was submitted. If the administrator approves a request or orders an evaluation, the administrator shall, on a rotating and geographic basis, select a rehabilitation specialist from the list maintained under (b)(6) of this section to perform the eligibility evaluation. If the person that employs a rehabilitation specialist selected by the administrator to perform an eligibility evaluation under this subsection is performing any other work on the same workers' compensation claim involving the injured employee, the administrator shall select a different rehabilitation specialist.

. . .

(e) An employee shall be eligible for benefits under this section upon the employee’s written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee’s job as described in the 1993 edition of the United States Department of Labor’s ‘Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles’ for:

(1) the employee’s job at the time of injury; or

(2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the 1993 edition of the United States Department of Labor’s ‘Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles.’ (emphasis added).

The language of AS 23.30.041(e) is clear--the board must compare the physical demands of a specific job as found in the SCODDOT with the employee’s physical capacities.  Employees are eligible for reemployment benefits if their physical capacities are less than the physical demands as described in SCODDOT.  Konecky v. Camco Wireline, Inc., 920 P.2d 277, 281(Alaska 1996); Yahara v. Construction & Rigging, Inc., 851 P.2d 69, 73 (Alaska 1993); Rydwell v. Anchorage Sch. Dist., 864 P.2d 526, 529 (Alaska 1993).  It is irrelevant if the actual work demands in a particular employment situation are more or less than those defined in the SCODDOT, or if a SCODDOT description does not reflect the actual physical demands of a specific job.  Konecky at 582.  Enforcement of the statute’s plain language promotes the legislative intent to ensure a prompt, efficient, more cost-effective, successful, and less litigated rehabilitation system.  Id. at 582-583. 

AS 23.30.041(e) allows an employee to designate a treating physician who must be consulted, and whose views must be considered, in evaluating the employee’s eligibility for reemployment benefits.  Irvine v. Glacier General Construction, 984 P.2d 1103, 1107 (Alaska 1999).

(f) An employee is not eligible for reemployment benefits if

(1) the employer offers employment within the employee’s predicted post-injury physical capacities at a wage equivalent to at least the state minimum wage under AS 23.10.065 or 75 percent of the worker’s gross hourly wages at the time of injury, whichever is greater, and the employment prepares the employee to be employable in other jobs that exist in the labor market; 

(2) the employee previously declined the development of a reemployment benefits plan under (g) of this section, received a job dislocation benefit under (g)(2) of this section, and returned to work in the same or similar occupation in terms of physical demands required of the employee at the time of the previous injury; 

(3) the employee has been previously rehabilitated in a former worker’s compensation claim and returned to work in the same or similar occupation in terms of physical demands required of the employee at the time of the previous injury; or 

(4) at the time of medical stability, no permanent impairment is identified or expected. (emphasis added).

(g) Within 30 days after the employee receives the administrator’s notification of eligibility for benefits, an employee shall file a statement under oath with the board, on a form prescribed or approved by the board, to notify the administrator and the employer of the employee’s election to either use the reemployment benefits or to accept a job dislocation benefit under (2) of this subsection. . . .

(2)…if the employer disagrees with the employee’s choice of rehabilitation specialist to develop the plan…the administrator shall assign a rehabilitation specialist

. . .

(k) Benefits related to the reemployment plan may not extend past two years from date of plan approval or acceptance, whichever date occurs first, at which time the benefits expire. If the employee reaches medical stability before completion of the plan, temporary total disability benefits shall cease and permanent impairment benefits shall then be paid at the employee’s temporary total disability rate.  If the employee’s permanent impairment benefits are exhausted before the completion or termination of the reemployment process, the employer shall provide compensation equal to 70 percent of the employee’s spendable weekly wages, but not to exceed 105 percent of the average weekly wage, until the completion or termination of the process…


. . .

(r) In this section…

     (4) “physical capacities” means objective and measurable physical traits such as   ability to lift and carry, walk, stand or sit, push, pull, climb, balance, stoop, kneel, crouch, crawl, reach, handle, finger, feel, talk, hear, or see;

(5) “physical demands” means the physical requirements of the job such as strength, including positions such as standing, walking, sitting, and movement of objects such as lifting, carrying, pushing, pulling, climbing, balancing stooping, kneeling, crouching, crawling, reaching, handling, fingering, feeling, talking, hearing, or seeing;

AS 23.30.041(k) contains a two-year cap on benefits after a reemployment plan is accepted or approved.  Carter v. B&B Const., Inc., 199 P.3d 1150, 1159 (Alaska 2008).  When PPI benefits are exhausted, subsection .041(k) stipend benefits are to be provided during the reemployment process, not just during the course of a reemployment plan, as a fall-back source of income.  The legislature did not intend that there should be a gap between the expiration of PPI benefits and the commencement of reemployment benefits for employees who are actively pursuing reemployment.  Id.  The reemployment process begins when the employee begins his active pursuit of reemployment benefits.  Id. at 199 P.3d 1150, 1160 (Alaska 2008).
  
AS 23.30.045. Employer’s liability for compensation.  (a) An employer is liable for and shall secure the payment to employees of the compensation payable under . . . 23.30.095, 23.30.145, and 23.30.180-23.30.215 . . . 

. . .

(c)  For a person eligible for vocational rehabilitation service under this chapter or AS 23.15.080 who is placed with an employer for service at the request of the rehabilitation administrator or division of vocational rehabilitation to provide on the job training, work readiness, work therapy experience, or work sampling, the liability set out in (a) of this section applies to the state rather than to the employer, however, an employer may elect to assume the liabilities in (a) of this section (emphasis added).

The RBA has the authority to bind the State to provide workers’ compensation insurance coverage under AS 23.30.045(c).  Potter v. Silver Bay Logging, AWCB Dec. No. 94-0262 (October 12, 1994); Yannikos v. Price/Ahtna, JV, AWCB Dec. No. 92-0255 (October 21, 1992).

AS 23.30.045(c) clearly dictates the State is responsible for payment of all benefits which may arise as a result of an injury occurring during an approved vocational rehabilitation program.  The State cannot agree to assume this responsibility and then, following an injury, assert that it is not responsible for these benefits.  Short v. Alaska Mining & Diving, et al., AWCB Dec. No. 88-0156 (June 10, 1988).

In Wausau Insurance Companies v. Van Biene, 847 P.2d 584 (Alaska 1993), the Alaska Supreme Court recognized the board’s authority to apply equitable doctrines to defeat a statutory claim.  The elements of estoppel are “assertion of a position by word or conduct, reasonable reliance thereon by another party, and resulting prejudice.”  Id. at 588.  

AS 23.30.095. Medical treatments, services, and examinations.  (a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to Claimant. . . .  It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require. . . .(emphasis added). 

Under the Act, an employer shall furnish an employee injured at work any medical treatment “which the nature of the injury or process of recovery requires” within the first two years of the injury.  The medical treatment must be “reasonable and necessitated” by the work-related injury.  Thus, when the board reviews an injured employee's claim for medical treatment made within two years of an undisputably work-related injury, “its review is limited to whether the treatment sought is reasonable and necessary.”  Philip Weidner & Associates v. Hibdon, 989 P.2d 727, 730 (Alaska 1999).  New medical treatment resulting from an old work injury entitles a worker to restart the statute of limitations for medical benefits.  Egemo v. Egemo Constr. Co., 998 P.2d 434, 440 (Alaska 2000).  

AS 23.30.095(a) requires employers to pay for treatment necessitated by the nature of injury or the process of recovery up to two years after the injury date.  After two years the board may authorize treatment necessary for the process of recovery or to prevent disability.  In Hibdon, the Alaska Supreme Court noted “when the Board reviews a claim for continued treatment beyond two years from the date of injury, it has discretion to authorize ‘indicated’ medical treatment ‘as the process of recovery may require.’”  Citing Carter, 818 P.2d at 664.  "If the treatment is necessary to prevent the deterioration of the patient's condition and allow his continuing employment, it is compensable within the meaning of the statute." Leen v. R.J.Reynolds Co., AWCB Dec. No. 98-0243 (September 23, (1998);  Wild v. Cook Inlet Pipeline, 3AN-80-8083 (Alaska Super. Ct. Jan. 17, 1983); see accord Dorman v. State, 3AN-83-551 at 9 (Alaska Super. Ct., February 22, 1984).  
The “process of recovery” language of AS 23.30.095(a) does not preclude an award for purely palliative care where the evidence establishes that such care promotes the employee’s recovery from individual attacks caused by a chronic condition.  Municipality of Anchorage v. Carter, 818 P.2d 661, 665-666 (Alaska 1991).  

The cost of the PPI rating is a medical cost, and should be paid by the employer. Nunn v. Lowe's Co., AWCB Decision No. 08-0241 (December 8, 2008); Johnson v. Custom Interiors by Day, AWCB Decision No. 07-0005 (January 8, 2007); Taylor v. Unisea, Inc., AWCB Decision No. 02-0110 (June 19, 2002). The law allows an injured worker to obtain a PPI rating from his attending physician or from a physician to whom he is referred by his attending physician.  Settje v. Stonebridge Hospitality Associates, LLC, AWCB Dec. No. 10-0089 (May 20, 2010); Abdullah v. Westward Seafoods, Inc., AWCB Dec. No. 10-0069 (April 19, 2010).

AS 23.30.100. Notice of injury or death. (a) Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and to the employer.

(b) The notice must be in writing, contain the name and address of the employee and a statement of the time, place, nature, and cause of the injury or death, and be signed by the employee or by a person on behalf of the employee, or in case of death, by a person claiming to be entitled to compensation for the death or by a person on behalf of that person.

(c) Notice shall be given to the board by delivering it or sending it by mail addressed to the board's office, and to the employer by delivering it to the employer or by sending it by mail addressed to the employer at the employer's last known place of business. If the employer is a partnership, the notice may be given to a partner, or if a corporation, the notice may be given to an agent or officer upon whom legal process may be served or who is in charge of the business in the place where the injury occurred. 

(d) Failure to give notice does not bar a claim under this chapter

(1) if the employer, an agent of the employer in charge of the business in the place where the injury occurred, or the carrier had knowledge of the injury or death and the board determines that the employer or carrier has not been prejudiced by failure to give notice; (emphasis added).

(2) if the board excuses the failure on the ground that for some satisfactory reason notice could not be given;

(3) unless objection to the failure is raised before the board at the first hearing of a claim for compensation in respect to the injury or death. 

AS 23.30.105.  Time for filing of claims.  (a)  The right to compensation for disability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of the employee’s disability and its relation to the employment and after disablement.  However, the maximum time for filing the claim in any event other than arising out of an occupational disease shall be four years from the date of injury. . .

. . .

(b)  Failure to file a claim within the period prescribed in (a) of this section is not a bar to compensation unless objection to the failure is made at the first hearing of the claim in which all parties in interest are given reasonable notice and opportunity to be heard. . .

AS 23.30.110.  Procedure on claims. (a) Subject to the provisions of AS 23.30.105,  a claim for compensation may be filed with the board in accordance with its regulations at any time after the first seven days of disability following an injury . . . and the board may hear and determine all questions in respect to the claim.

(b)  Within 10 days after a claim is filed the board, in accordance with its regulations, shall notify the employer and any other person, other than the claimant, whom the board considers an interested party that a claim has been filed.

The Alaska Supreme Court in Kim v. Alyeska Seafoods, Inc.,197 P.3d 193, 197 (Alaska 2008), held the time limit in AS 23.30.110(c) was “directory,” meaning that “strict compliance . . . was not required,” and that the statute will not bar a claim if there has been “substantial compliance” with it.   A statute is considered directory if (1) its wording is affirmative rather than prohibitive; (2) the legislative intent was to create “guidelines for the orderly conduct of public business;” and (d) “serious, practical consequences would result if it were considered mandatory.”  Id.  The Court in Tipton v. ARCO Alaska, Inc., 922 P.2d 910, 912-913 (Alaska 1996), noted that the defense of statute of limitations is “generally disfavored,” and that neither “the law [n]or the facts should be strained in aid of it.”  Id. at 911; accord, Hornbeck v. Interior Fuels, AWCB Dec. No. 08-0072, at 4, n.5 and accompanying text (Apr. 17, 2008).
The Alaska Supreme Court instructed the board of its duties with respect to every applicant for compensation who appears before it: 
[A] workmen’s compensation board or commission owes to every applicant for compensation the duty of fully advising him as to all the real facts which bear upon his condition and his right to compensation, so far as it may know them, and of instructing him on how to pursue that right under the law. Richard v. Fireman’s Fund Insurance Company, 384 P.2d 445 (Alaska 1963), cited with approval in Bohlmann v. Alaska Const. & Engineering, 205 P.3d 316, 319, n. 8 (Alaska 2009).

AS 23.30.120.  Presumptions.  (a)  In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that 

(1) the claim comes within the provisions of this chapter. 
(2) notice of the claim has been given;

Under AS 23.30.120, an injured worker is afforded a presumption the benefits he or she seeks are compensable. The Alaska Supreme Court held the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute, and applies to claims for medical benefits, and continuing care.  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996); Municipality of Anchorage v. Carter, 818 P.2d 661, 664-665 (Alaska 1991).  An employee is entitled to the presumption of compensability as to each evidentiary question.  Sokolowski v. Best Western Golden Lion, 813 P.2d 286, 292 (Alaska 1991).  
Application of the presumption to determine the compensability of a claim for benefits involves a three-step analysis.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).  First, the claimant must adduce “some,” “minimal,” relevant evidence establishing a “preliminary link” between the disability and employment, or between a work-related injury and the existence of disability, to support the claim. Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987).  The evidence necessary to raise the presumption of compensability varies depending on the claim.  In claims based on highly technical medical considerations, medical evidence is often necessary to make that connection.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish causation.  VECO, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  The presumption of compensability continues during the course of the claimant’s recovery from the injury and disability.  Olson v. AIC/Martin J.V., 818 P.2d 669, 675 (Alaska 1991).  Witness credibility is not weighed at this stage in the analysis. Resler v. Universal Services Inc., 778 P.2d 1146, 1148-49 (Alaska 1989).    If there is such relevant evidence at this threshold step, the presumption attaches to the claim.  If the presumption is raised and not rebutted, the claimant need produce no further evidence and the claimant prevails solely on the raised but un-rebutted presumption. Williams v. State, 938 P.2d 1065 (Alaska 1997).

Second, once the preliminary link is established and the presumption has attached to the claim, the burden of production shifts to the employer.  At this second stage the employer is called upon to overcome the presumption by producing “substantial evidence” the claim is insupportable.. Koons at 1381 (quoting Burgess Construction, 623 P.2d at 316).  See also, Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).   “Substantial evidence” is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Tolbert v. Alascom, Inc., 973 P.2d 603, 611-612 (Alaska 1999); Miller at 1046.  

Since the presumption shifts only the burden of production and not the burden of persuasion, the employer’s evidence is viewed in isolation, without regard to any evidence presented by the claimant.  Id. at 1055.  Credibility questions and weight to give the employer’s evidence are deferred until after it is decided if the employer has produced a sufficient quantum of evidence to rebut the presumption the claimant is entitled to the relief sought. Norcon, Inc. v. Alaska Workers’ Comp. Bd., 880 P.2d 1051 (Alaska 1994); Wolfer at 869. 

There are two methods for an employer to overcome the presumption of compensability:  (1) present substantial evidence that provides an alternative explanation which, if accepted, would exclude work related factors as a substantial cause of Claimant’s disability; or (2) directly eliminate all reasonable possibilities that work was a factor in causing Claimant’s disabling condition or need for treatment.  Carter v. B & B Construction, 199 P.3d 1150, 1156 (Alaska 2008); Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991).  “It has always been possible to rebut the presumption of compensability by presenting a qualified expert who testifies that, in his or her opinion, the claimant’s work was probably not a substantial cause of the disability.”  Norcon, Inc. at 1054, citing Big K Grocery v. Gibson, 836 P.2d 941 (Alaska 1992).  If medical experts rule out work-related causes for the injury, then an alternative explanation is not required.  Norcon, Inc. at 1054, citing Childs v. Copper Valley Electric Association, 860 P. 2d 1184, 1189 (Alaska 1993).  

If an employer produces substantial evidence the injury is not work-related, the presumption drops out, and the employee must prove all elements of his or her case by a preponderance of the evidence.  Koons at 1381.  The party with the burden of proving asserted facts by a preponderance of the evidence must “induce a belief” in the board members’ minds the asserted facts are probably true.  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).

It is a fundamental principle in workers’ compensation law the employer must take the employee “as he finds him.”  Fox v. Alascom, Inc., 718 P.2d 977, 982 (Alaska 1986), citing S.L.W. v. Alaska Workmen’s Compensation Board, 490 P.2d 42, 44 (Alaska 1971); Wilson v. Erickson, 477 P.2d 998, 1000 (Alaska 1970). A pre-existing condition does not disqualify a claim if the employment aggravates, accelerates or combines with the pre-existing condition to produce the disability for which compensation is sought. DeYonge v. NANA/Marriott, 1 P.3d 90, 96 (Alaska 2000); Peek v. SKW/Clinton, 855 P.2d 415, 416 (Alaska 1993).  

In the context of a preexisting condition, the employee must show the work injury “aggravated, accelerated, or combined with the underlying disease or infirmity to produce the…[need for medical treatment] for which compensation is sought.  Id. citing Thornton v. Alaska Workmen’s Comp. Bd., 411 P.2d 209, 210 (Alaska 1966).  To prove a work injury combined with a preexisting condition to produce a disability, the employee must show “(1) the disability would not have happened ‘but-for’ an injury sustained in the course and scope of employment; and (2) reasonable persons would regard the injury as a cause of the disability and attach responsibility to it.”  Thurston v. Guys with Tools, Ltd. 217 P.3d 824, 828 (Alaska 2009) citing Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 532 (Alaska 1987).  

A substantial aggravation of an otherwise unrelated condition imposes full liability on the employer at the time of the most recent injury bearing a causal relation to the disability.  Peek at 416.  An aggravation is substantial where an injured employee’s disability would not have occurred at the time it did, in the way it did, or to the degree it did, but for the work injury.  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987).  
If an employee has a preexisting condition and his job worsens symptoms so he can no longer perform his job duties, he has suffered an “aggravation” producing disability.  DeYonge at 96. For the purpose of determining whether an underlying disease has been aggravated by a work injury, there is no distinction between worsening of the underlying disease process and worsening of symptoms. Hester v. State, Public Employees’ Retirement Board, 817 P.2d 472, 476 at n. 7 (Alaska 1991).  The Court ruled:
We reject the distinction. . .between worsening of the underlying disease process and worsening of the symptoms of a disease. . .[I]ncreased pain or other symptoms can be as disabling as deterioration of the underlying disease itself.  

Reaffirming its ruling in Hester in DeYonge,
 the Court held:

Thus, for an employee to establish an aggravation claim under workers’ compensation law, the employment need only have been ‘a substantial factor in bringing about the disability.’ (italics in original, footnote omitted).  Hester suggests that when a job worsens an employee’s symptoms such that she can no longer perform her job functions, that constitutes an ‘aggravation’ – even when the job does not actually worsen the underlying condition.  

In reversing the board, DeYonge ruled it was error to distinguish between a temporary and a permanent aggravation of a preexisting condition.  Id. at 97.  

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board's “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Rogers & Babler at 533-534 (Alaska 1987).  A finding by reasonable persons employment was a cause of a claimant’s disability and impose liability is, “as are all subjective determinations, the most difficult to support.  However, there is also no reason to suppose Board members who so find are either irrational or arbitrary. That some reasonable persons may disagree with a subjective conclusion does not necessarily make that conclusion unreasonable” Id.

“Whether the employment aggravated, accelerated, or combined with the internal weakness or disease to produce the disability is a question of fact, not law, and a finding of fact on this point by the [Board panel] based on any medical testimony, or, in the commoner afflictions where the [panel has] acquired sufficient medical expertise, based on the [panel’s] expert knowledge even without medical testimony, will not be disturbed on appeal.”  (footnotes omitted; emphasis added). 1 A. Larson & L. Larson, Larson’s Workers’ Compensation Law, § 9.02[5] (2008).  
See also Burgess Constr. Co. v. Smallwood, 623 P.2d 312 (Alaska 1981) (The question of whether employment aggravated or accelerated a preexisting disease or injury is one of fact to be determined by the board.)

A finding disability would not have occurred but for the employment may be supported not only by a doctor’s testimony, but inferentially from the fact an injured worker had been able to continue working despite pain prior to the subject employment, but required surgery after that employment. Rogers & Babler at 534. 
Applying these principles, the Alaska Supreme Court in State of Alaska, Public Employees’ Retirement Board v. Cacioppo, 813 P.2d 679, 684 (Alaska 1991), held: 

Cacioppo’s. . .unquestioned ability to perform the demanding work required of a firefighter [is] convincing evidence that, even if the arthritis had seriously damaged his knee, its symptoms remained latent.  The evidence in the record that instability in Cacioppo’s left knee was a substantial factor in his inability to perform a firefighter’s rigorous tasks is virtually uncontroverted.  Thus, we find that the PERB lacked substantial evidence to support its determination that Cacioppo’s disability was due to arthritis caused by a nonoccupational injury…”

In 1 Larson’s Workers’ Compensation Law, Chapter 10, at §§ 10.01, 10.02, 10.03, 10.05 (2008 ed.), Professor Larson explained:

Scope.  When the primary injury is shown to have arisen out of and in the course of employment, every natural consequence that flows from the injury likewise arises out of the employment, unless it is the result of an independent intervening cause attributable to claimant’s own intentional conduct. (emphasis added).

§10.01…The basic rule is that a subsequent injury, whether an aggravation of the original injury or a new and distinct injury, is compensable if it is the direct and natural result of a compensable primary injury.  The simplest application of this principle is the rule that all the medical consequences and sequelae that flow from the primary injury are compensable.  The cases illustrating this rule fall into two groups.  

§10.02.  The first group, about which there is no legal controversy, comprises the cases in which an initial medical condition itself progresses into complications more serious than the original injury; the added complications are of course compensable.  Thus, if an injury results in phlebitis, and this in turn leads to a …thrombosis, the effects of the thrombosis are compensable.  If the initial injury is followed by the onset of gangrene, necessitating amputation, the amputation is of course a compensable consequence of the injury….

§10.03.  The second group of medical-causation cases comprises the cases in which the existence of the primary compensable injury in some way exacerbates the effects of an independent medical weakness or disease.  The causal sequence in these cases may be more indirect or complex, but as long as the causal connection is in fact present the compensability of the subsequent condition is beyond question….

§10.05…  Work connection is a meld of two elements:  arising out of employment, and arising in the course of employment…since, in the strict sense, none of the consequential injuries…are in the course of employment,…a new concept…we…call…”quasi-course of employment.”  By this expression is meant activities undertaken by the employee following upon his or her injury which, although they take place outside the time and space limits of the employment, and would not be considered employment activities for usually purposes, are nevertheless related to the employment in the sense that they are necessary or reasonable activities that would not have been undertaken but for the compensable injury.  “Reasonable” …related not to the method used, but to the category of activity itself….

When the injury following the initial compensable injury arises out of a quasi-course activity, such as a trip to the doctor’s office, the chain of causation should not be deemed broken by mere negligence in the performance of that activity, but only by intentional conduct which may be regarded as expressly or impliedly prohibited by the employer. (emphasis added).

AS 23.30.122.  Credibility of witnesses.  The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury’s finding in a civil action.

The board’s findings regarding the credibility of the testimony of a witness are binding on the commission.  Rockstad v. Chugach Eareckson Support Services, AWCAC Decision No. 140 (November 5, 2010).

AS 23.30.135.  Procedure before the board.  (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter. The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. Declarations of a deceased employee concerning the injury in respect to which the investigation or inquiry is being made or the hearing conducted shall be received in evidence and are, if corroborated by other evidence, sufficient to establish the injury. (emphasis added).

The Alaska Supreme Court held the board’s authority to hear and determine questions in respect to a claim is “limited to the questions raised by the parties or by the agency upon notice duly given to the parties.”  Simon v. Alaska Wood Products, 633 P.2d 252, 256 (Alaska 1981).  

An adjudicative body must base its decision on the law, whether cited by a party or not.  Barlow v. Thompson, 221 P.3d 998 (2009).

AS 23.30.145.  Attorney fees. . . (b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.  

Where an employer resists payment of benefits, and a claimant employs an attorney in the successful prosecution of the claim, an award of attorney fees may be made under AS 23.30.145(b).  Harnish Group, Inc. v. Moore, 160 P.3d 146, 153 (Alaska 2007).   In Wise Mechanical Contractors v. Bignell,
 the Alaska Supreme Court held attorney fee awards under AS 23.30.145(b) should be “both fully compensatory and reasonable so that competent counsel will be available to furnish legal services to injured workers” (emphasis in original). In determining a reasonable fee under AS 23.30.145(b), the board is required to consider the contingency nature of representing injured workers, the nature, length, and complexity of the services performed, the resistance of the employer, the benefits resulting from the services obtained, the fee customarily charged in the locale for similar services, and the experience, reputation and ability of the lawyer performing the services. Id. at 975.  

AS 23.30.155.  Payment of compensation.  (a) Compensation under this chapter shall be paid periodically, promptly, and directly to the person entitled to it, without an award, except where liability to pay compensation is controverted by the employer. . .

. . .

(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it…

. . .
(p)  An employer shall pay interest on compensation that is not paid when due. 

Interest required under this subsection accrues at the rate specified in AS 09.30.070(a) that is in effect on the date the compensation is due.

AS 23.30.185. Compensation for temporary total disability.  In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to Claimant during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

In Vetter v. Alaska Workmen's Compensation Board,
 the Alaska Supreme Court stated: “The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work-connected injury or illness.”  A single injury may give rise to multiple periods of disability.  Egemo v. Egemo Constr. Co., 998 P.2d 434, 440.  

AS 23.30.190.  Compensation for permanent partial impairment; rating guides.  (a) In case of impairment partial in character but permanent in quality. . . the compensation is $177,000 multiplied by the employee's percentage of permanent  impairment of the whole person....The compensation is payable in a single lump sum, except as otherwise provided in AS 23.30.041. . . .

(b)  All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment. . (c) The impairment rating determined under (a) of this section shall he reduced by a permanent impairment that existed before the compensable injury.

AS  23.30.395.  Definitions.  In this chapter,

. . .

"disability" means incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment;   

. . .

“medical stability” means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence;

…

 “palliative care” means medical care or treatment rendered to reduce or moderate temporarily the intensity of pain caused by an otherwise stable medical condition, but does not include those medical services rendered to diagnose, heal, or permanently alleviate or eliminate a medical condition;

8 AAC 45.040.  Parties…

(f)  Proceedings to join a person are begun by


(1) a party filing with the board a petition to join the person and serving a copy of the petition, in accordance with 8 AAC 45.060, on the person to be joined and the other parties; or


(2) the board or designee serving a notice to join on all parties and the person to be joined.

8 AAC 45.050.  Pleadings.  (a) A person may start a proceeding before the board by filing a written claim or petition. 

 (b) Claims and petitions. 

(1) A claim is a written request for benefits, including compensation, attorney’s fees, costs, interest, reemployment or rehabilitation benefits, rehabilitation specialist or provider fees, or medical benefits under the Act, that meets the requirements of (4) of this subsection.  

(2) A request for action by the board other than by a claim must be by a petition that meets the requirements of (8) of this subsection.  The board has a form that may be used to file a petition. (emphasis added).


…

(8)  Except for a petition for a self-insurance certificate or an executive officer waiver, a petition must be signed by the petitioner or representative and state the names and addresses of all parties, the date of injury, and the general nature of the dispute between the parties.  The petitioner must provide proof of service of the petition upon all parties.  The board or its designee will return to the petitioner a petition which is not in accordance with this paragraph, and the board will not act on the petition.


…

(e)  Amendments.  A pleading may be amended at any time before award upon such terms as the board or its designee directs. (emphasis added).

8 AAC 45.065. Prehearings.  (c)  After the prehearing the board or designee will issue a summary of the actions taken at the prehearing, the amendments to the pleadings, and the agreements made between the parties or their representatives.  The summary will limit the issues for hearing to those that are in dispute at the end of the prehearing.  Unless modified, the summary governs the issues and the course of the hearing. (emphasis added).

8 AAC 45.070.  Hearings. (a) Hearings will be held at the time and place fixed by notice served by the board under 8 AAC 45.060(e)…  
(g) Except when the board or its designee determines that unusual and extenuating circumstances exist, the prehearing summary, if a prehearing was conducted and if applicable, governs the issues and the course of the hearing… (emphasis added).

Absent findings of “unusual and extenuating circumstances,” the board is limited to deciding the issues delineated in the prehearing conference, and, when such “unusual and extenuating circumstances” require the board to address other issues, sufficient notice must be given to the parties.  Alcan Electric v. Hope, AWCAC Decision No. 112, at 5 (July 1, 2009).
8 AAC 45.074. Continuances and cancellations. (a) A party may request the continuance or cancellation of a hearing by filing a

(1) petition with the board and serving a copy upon the opposing party;

. . .

(b) Continuances or cancellations are not favored by the board and will not be routinely granted.  A hearing may be continued or cancelled only for good cause and in accordance with this section.  For purposes of this subsection:

(1) Good cause exists only when…

(I) the board determines that despite a party’s due diligence in completing discovery before requesting a hearing and despite a party’s good faith belief that the party was fully prepared for the hearing, evidence was obtained by the opposing party after the request for hearing was filed which is or will be offered at the hearing, and due process required the party requesting the hearing be given an opportunity to obtain rebuttal evidence;

(J) the board determines at a scheduled hearing that, due to surprise, excusable neglect, or the board’s inquiry at the hearing, additional evidence or arguments are necessary to complete the hearing; . . .

(L) the board determines that despite a party’s due diligence, irreparable harm may result from a failure to grant the requested continuance or cancel the hearing.

8 AAC 45.120. Evidence…(e) Technical rules relating to evidence and witnesses do not apply in board proceedings, except as provided in this chapter.  Any relevant evidence is admissible if it is the sort of evidence on which responsible persons are accustomed to rely in the conduct of serious affairs, regardless of the existence of any common law or statutory rule which might make improper the admission of such evidence over objection in civil actions.  Hearsay evidence may be used for the purpose of supplementing or explaining any direct evidence, but it is not sufficient in itself to support a finding of fact unless it would be admissible over objection in civil actions…Irrelevant or unduly repetitious evidence may be excluded on those grounds. . . . (emphasis added).

(f) Any document . . . served upon the parties, accompanied by proof of service, and that is in the board’s possession 20 or more days before hearing, will, in the board’s discretion, be relied upon by the board in reaching a decision unless a written request for an opportunity to cross-examine the document’s author is filed with the board and served upon all parties at least 10 days before the hearing. . . .

8 AAC 45.142. Interest. (a) If compensation is not paid when due, interest must be paid at the rate established in . . . AS 09.30.070(a) for an injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid. If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.

8 AAC 45.180.   Costs and attorney’s fees…(f)  The board will award an applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim. The applicant must file a statement listing each cost claimed, and must file an affidavit stating that the costs are correct and that the costs were incurred in connection with the claim.  The following costs will, in the board’s discretion, be awarded to an applicant:  

. . .

(13)  reasonable travel costs incurred by an applicant to attend a hearing, if the board finds that the applicant’s attendance is necessary. . .;

8 AAC 45.500.  Reporting requirements.  Regardless of the employee’s date of injury, a rehabilitation specialist must file with the administrator all evaluations, reports, and plans prepared by the rehabilitation specialist for an employee receiving rehabilitation assistance under the Act and this chapter.  If the administrator has prescribed a report form for an evaluation or plan, the rehabilitation specialist must file with the administrator the completed form together with the evaluation or plan.  The rehabilitation specialist must serve a copy of an evaluation report or plan report upon the employer and the employee.

8 AAC 45.600.  Request for liability coverage under AS 23.30.045(c).  (a)  To request liability coverage under AS 23.30.045(c), the requesting party shall give the administrator notice that a written plan is being submitted.  The requesting party shall give the notice by telephone.  The plan that is submitted must include, 

(1)  a written request for coverage under AS 23.30.045(c);

(2)  a description of the services being provided;

(3)  the time frame for coverage under AS 23.30.045(c); 

(4)  the name, address, and telephone number of the employer who is providing   the services;

(5)  proof of workers’ compensation insurance for the employer; and

(6)  for coverage requested for on the job training;

(A)  the plan must meet the requirements of AS 23.30.041(h) – (o); and

(B) the employer must provide proof that the employee will receive minimum wages.

(b) The administrator will approve or deny the written request immediately, but not more than five working days, after receiving the completed written plan.  Coverage under AS 23.30.045 (c) is not effective until approved by the administrator and may not begin on a date sooner than the date the administrator approves the request for coverage.  

AS 44.62.030.  Consistency between regulation and statute.  If, by express or implied terms of a statute, a state agency has authority to adopt regulations to implement, interpret, make specific or otherwise carry out the provisions of the statute, a regulation adopted is not valid or effective unless consistent with the statute and reasonably necessary to carry out the purpose of the statute.

The board will frequently look to the Alaska Rules of Civil Procedure for guidance in interpreting our procedural statutes and regulations.  Granus v. Fell, AWCB Decision No. 99-0016 (January 20, 1999).  
Alaska Rules of Civil Procedure. Rule 15.  Amended and Supplemental Pleadings.  (a)  Amendments.  A party may amend the party’s pleading once as a matter of course at any time before a responsive pleading is served or, if the pleading is one to which no responsive pleading is permitted and the action has not been placed upon the trial calendar, the party may so amend it at any time within 20 days after it is served.  Otherwise a party may amend the party’s pleading only by leave of court or by written consent of the adverse party and leave shall be freely given when justice so requires.  A party shall plead in response to an amended pleading within the time remaining for response to the original pleading or within 10 days after service of the amended pleading, whichever period may be the longer, unless the court otherwise orders. (emphasis added).

A trial court has broad discretion to determine whether to allow a party to amend a pleading.  Larson v. Benediktsson, 152 P.3d 1159 (Alaska 2007).  The court’s discretion to allow or refuse a party’s request to amend a pleading will be overturned only when the reviewing body is left with a definite and firm conviction that the trial court erred.  Betz v. Chena Hot Springs Group, 742 P.2d 1346 (Alaska 1987).

A trial court did not abuse its discretion by refusing to grant a defendant’s motion to amend his answer where the motion to amend is scheduled for hearing after a hearing on a dispositive motion, and the amended answer states proposed defenses in one-sentence conclusions containing no facts.  Barber v. Northern Heating Oil, Inc., 447 P.2d 72 (Alaska 1968).  Cf.  Given the substantial amount of time remaining before trial, the trial court did not abuse it discretion by granting plaintiff leave to amend his complaint.  Revelle V. Marson, 898 P.2d 917 (Alaska 1995).  

A trial court did not abuse its discretion by denying a party’s motion to amend its pleading where granting the motion would have prejudiced the opposing party due to an unreasonable delay by the moving party in filing the motion.  Shooshanian v. Wagner, 672 P.2d 455 (Alaska 1983).  Several factors may bear upon a finding of prejudice, including added expense, a more burdensome and lengthy trial, or if the issues raised are remote from the scope of the original case.  Gamble v. Northstore Partnership, 907 P.2d 477 (Alaska 1995).

A plaintiff’s motion to amend its complaint to include a new cause of action was properly denied where the probability of a more lengthy trial involving different factual and legal issues and the necessity for more extensive discovery outweighed plaintiff’s need to try the claims together.  Rutledge v. Alyeska Pipeline Service Co., 727 P.2d 1050 (Alaska 1986).

ANALYSIS

1. Was the State’s agreement to assume liability under AS 23.30.045(c), for injuries Claimant sustained during the OJT portion of his reemployment program, invalid? 
Under AS 23.30.045(c), where a person eligible for reemployment benefits is injured while engaged in OJT, work readiness, work therapy or work sampling under an approved reemployment plan, liability for compensation under AS 23.30.041,
 23.30.050,
 23.30.095,
 23.30.145,
 and 23.30.180---23.30.215,
 for injuries sustained during that portion of the reemployment plan, is that of the State not the employer.   While an employer may elect to assume those liabilities, under AS 23.30.045(c) it need not do so, and neither Employer nor the OJT employer did so in this case.  

Here, the evidence amply demonstrates the State, through the Reemployment Benefits Administrator (RBA), and with written notice to and no objection from the State’s Office of Risk Management, on July 7, 2006, accepted and assumed responsibility for benefits under the Act for injuries Claimant might incur during OJT.  In assuming liability, the RBA acted within the statutory authority conferred on him by AS 23.30.041(b)(1) and (3) and AS 23.30.045(c).  Indeed, the State, in its February 5, 2009 Answer to Claimant’s Petition to Join the State as a party to the claim, admitted it accepted liability under AS 23.30.045(c) for injuries Claimant incurred during OJT, for the period July 6, 2006 through September 13, 2006.
 The State maintained this position in its April 27, 2009 Answer to Claimant’s WCC, and at three subsequent prehearing conferences on April 2, 2009, September 29, 2009, and March 25, 2010, the prehearing conference at which the issues for hearing were finalized and the hearing date established.  It was not until the last day for filing documentary evidence, just 20 days before hearing, the State, without opposing parties’ consent or seeking the board’s leave, filed an Amended Answer, reversing its position and alleging its 2006 assumption of §.045(c) liability was invalid.  

In the Amended Answer, the State contended its assumption of AS 23.30.045(c) liability was invalid because the OJT plan in which Claimant participated did not meet the requirements for State liability set out at 8 AAC 45.600.  Specifically, the State argued the regulation requires an OJT plan to include proof an OJT employer carries workers’ compensation insurance, and the OJT participant will receive minimum wages during OJT.
  The State contended that since the OJT employer did not pay Claimant minimum wages during OJT, or provide proof it carried workers’ compensation insurance, liability did not inure to the State under AS 23.30.045(c).  The State further argued nothing in 8 AAC 45.600 gave the RBA authority to waive the regulation’s requirements.  

Those sections of 8 AAC 45.600 to which the State refers, (a)(5) requiring employers to carry workers’ compensation insurance, and (a)(6)(B) requiring payment of no less than minimum wage, reflect the Board’s overarching concern that all employers obey all laws concerning  workers’ compensation insurance coverage and minimum wage payment.  The State’s contentions these requirements were disregarded here, or were unlawfully waived by the RBA, are both factually and legally erroneous.  At (a)(6)(B), the regulation requires only that an employee receive the equivalent of minimum wages during OJT, not that he receive those wages from the OJT employer.  In this case, rather than minimum wage, the plan called for Claimant to continue receiving his weekly §.041(k) stipend of $534.85, the equivalent of $13.37 per hour for his 40 hours per week in the OJT program, and the RBA made a specific finding to that effect when he assumed liability under .045(c).  The State’s second contention, that proof was not provided the OJT employer carried workers’ compensation insurance, is also incorrect.  The preponderance of evidence is the OJT employer would not cover Claimant, a student in a cooperative extension program, under its policy of workers’ compensation insurance, not that it did not have workers’ compensation insurance for its employees. Indeed, in assuming liability under §.045(c), the RBA made a specific finding he had received sufficient proof the OJT employer carried worker’s compensation insurance.
  

The RBA acted within his authority under AS 23.30.041 and AS 23.30.045(c), and consistently with 8 AAC 45.600, when he assumed State liability for injuries Claimant sustained during OJT, and his assumption of liability is valid.
  Accordingly, if Claimant can prove he was injured while engaged in OJT under an approved reemployment plan, liability for compensation under the Act will attach to the State.

2. Is Claimant’s WCC against the State barred under AS 23.30.100?

Under AS 23.30.100, an employee must provide notice of an injury to the board and to the employer within 30 days of his knowledge of that injury.  Failure to give timely notice, however, does not bar a claim if the employer, an agent of the employer, or the carrier had knowledge of the injury and the board determines the employer or carrier was not prejudiced by a failure to give notice.  

The State contends Claimant’s WCC for his right shoulder injury should be barred under 
AS 23.30.100, because the State did not receive timely notice of the injury “until nearly two and a half years later,” and was “significantly prejudiced” in its ability to investigate the injury due to the delay in receiving notice.
 These allegations are both factually and legally erroneous.  

AS 23.30.100 requires an employee to provide notice of an injury to “the board” and to “the employer” within 30 days of his knowledge of the injury.  Claimant timely notified the OJT employer, the Specialist, and Employer Peter Pan.  Neither AS 23.30.100, AS 23.30.045(c) or 8 AAC 45.600 require or instruct an employee to provide notice of an injury to the RBA or the State’s Risk Manager when the State assumes liability for injuries incurred during OJT.  

Moreover, the State received actual notice of Claimant’s OJT injury no later than Claimant’s March 1, 2007 telephone call to the RBA, less than six months after the injury had taken place, and perhaps as early as November, 2006, if the Specialist filed his Plan Implementation Report #7 with the RBA as the law requires, not the “two and a half years” the State alleges.  The State  could have begun its investigation earlier than it did, but chose not to do so.  Rather than formally investigate the reported injury after receiving Claimant’s letter, the RBA scheduled an informal rehabilitation conference two and a half months later, on May 16, 2007, where he advised Claimant he had maximized his reemployment benefits and Employer had no further liability, ratified the Specialist’s pinion Claimant was employable as a “light duty” machinist, and told him to look for a “light duty” machinist job.  The RBA did not tell Claimant he might have a claim against the State for his OJT injury; did not tell him he would need to petition to join the State to the underlying claim, or enclose a petition form for that purpose; did not clarify the process for seeking additional reemployment benefits; did not tell him he needed to file a written request for reemployment benefits; did not enclose a copy of the Workers’ Compensation Division publication “Workers’ Compensation and You;” and did not direct Claimant to consult with a Workers’ Compensation Technician or advise him of his right to obtain counsel. 

Nor is there any evidence the State suffered prejudice by any delay in receiving notice of injury.  Although the State alleges the delay prejudiced its investigation, it neither specified what prejudice it suffered, nor produced any evidence of prejudice.  Indeed, the State was provided with the materials the Employer promptly gathered after receiving timely notice of the OJT injury.  EME Dr. Green physically examined Claimant, and his December 2006 Report and January 25, 2007 Addendum were made available to the State, as was Dr. Green himself, from whom the State elicited further written opinions in April, 2009.  

The State also independently retained orthopedist Michael Gillespie, M.D., who physically examined Claimant, reviewed the medical records and rendered opinions, without indicating any delay in giving notice to the State prejudiced his examination or the State’s interests in any way.  The record with respect to Claimant’s right shoulder injury was fully developed by all of the parties.  The State made no persuasive argument to support its generalized assertion it suffered unspecified prejudice by mere virtue of a few months delay in receiving notice of Claimant’s right shoulder injury.  Where, as here, the State had knowledge of the injury, and it was timely investigated by independent experts whose reports and opinions were available to the State, there was no prejudice to the State by any failure to give formal written notice within 30 days of injury.  The claim will not be barred under AS 23.30.100. 

3. Is Claimant’s WCC against the State barred under AS 23.30.105?

Under AS 23.30.105, an employee must generally file a claim for his injury within two years after he or she has knowledge of the nature of the disability and its relation to the employment.  Where payment of compensation has been made without an award on account of injury, however, a claim is timely if filed within two years after the date of the last payment of benefits under AS 23.30.041, 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215.  An injured worker must file his claim with the board.  By regulation, the board is tasked with notifying and serving the claim on the employer, and any other person whom the board considers an interested party. 

Until Claimant completed his reemployment plan on March 25, 2007, he was receiving a reemployment benefits stipend under AS 23.30.041(k).    He filed his WCC against the State on September 8, 2008, stating with specificity he injured his right shoulder during an approved re-training program for which RBA Saltzman assumed liability on behalf of the State pursuant to AS 23.30.045(c).  That the Board failed to serve or otherwise notify the RBA, who Claimant clearly identified as an interested party in the WCC, or the State’s Risk Manager, was neither  Claimant’s fault nor his responsibility.  Claimant timely filed his claim within two years of the date he last received benefits under AS 23.30.041.  The claim was timely and will not be barred under AS 23.30.105.

4.
What legal analysis of compensability applies to Claimant’s right shoulder symptoms?   

In the absence of legislative intent to the contrary, by either express terms or necessary implication, statutes are presumed to have prospective effect only, and the law in effect at the time of an original work injury governs the issues arising throughout the litigation.  Nothing in the 2005 amendments to the Act indicate any legislative intent to apply its amendments to injuries occurring before the amendment’s November 7, 2005 effective date.  

That Claimant injured his right shoulder during OJT in September, 2006, after the effective date of the Act’s amendments, does not, under the circumstances here, change which law governs this case.  Claimant’s participation in OJT was a necessary and reasonable activity he would not have undertaken but for the compensable injury. But for the original injury, he would not have been participating in the reemployment plan nor injured his right shoulder performing overhead work in a machine shop during the OJT portion of the plan. The OJT injury was a reasonable and natural consequence of the 2002 work injury, and the law in effect in 2002 controls this case.
 

5.    Were Claimant’s overhead activities during the OJT portion of his reemployment plan a      substantial factor in his right shoulder symptoms, disability or need for medical care?  
These are factual questions to which the presumption of compensability applies.  Claimant raised the presumption the repetitive overhead activities in which he engaged during OJT were a substantial factor in his right shoulder symptoms, through his testimony he first experienced symptoms of popping, grinding, cracking and pain in his right shoulder after repetitively engaging in overhead activities during OJT.  Claimant’s testimony concerning the onset of these shoulder symptoms, and his medical records, reflect Claimant had not previously suffered popping, grinding, cracking or its attendant shoulder pain until he was engaging in repetitive overhead activities during OJT.  Other evidence raising the presumption as to causation of the need for medical treatment include Dr. Green’s opinion the symptoms were precipitated by the overhead activities Claimant described;
 Dr. Gillespie’s opinion his participation in the OJT program exacerbated a preexisting shoulder condition;
 and Dr. Ballard’s opinion the repetitive lifting up and above shoulder level could be a factor in his shoulder impingement. 

As to disability, Claimant’s testimony his shoulder symptoms have persisted and preclude him from employment as a machinist; Dr. Pritchett’s reports opining Claimant’s shoulder symptoms are permanent and preclude him from employment requiring overhead activity; and the medical reports and opinions  of Dr. Green and Dr. Gillespie, who on physical examination elicited the symptoms Claimant states persist, and opined will be exacerbated by repetitive overhead activity, all raise the presumption and cause it to attach.   

The State rebutted both the presumption Claimant’s persisting right shoulder symptoms are the result of his OJT activities, and the presumption he is precluded from employment as a machinist, through Dr. Green’s and Dr. Gillespie’s statements Claimant’s symptoms were temporary, subsided when he ceases overhead activities, and he can perform the activities of a machinist as described in the modified job description provided to them. 

At the third stage of the presumption analysis, Claimant demonstrated by a preponderance of the evidence his OJT activities were a substantial factor causing shoulder symptoms which persist today.  Claimant’s credible testimony, and those portions of the reports, testimony and opinions of Drs. Green, Ballard and Gillespie which apply the appropriate causation analysis, and are based on correct facts in evidence, demonstrate, by a preponderance of evidence, Claimant’s work on the vertical milling machine during the OJT portion of his reemployment plan was a substantial factor in his acute and persisting right shoulder symptoms, need for medical care and disability.  

Dr. Green’s and Dr. Gillespie’s opinions Claimant’s OJT injury was only a temporary aggravation of a preexisting shoulder problem, and his shoulder returned to baseline after he ceased over the shoulder activity, are at odds with Claimant’s credible testimony, and with his pre- and post-OJT injury medical records.  The pre-OJT injury medical records evidence no problems with Claimant’s right shoulder.  Although Claimant mentioned experiencing some slight discomfort in his right shoulder while pulling rebar for Employer in 2002, and at the start of the reemployment plan in 2005, neither of these events required medical attention, produced symptoms of popping, cracking, grinding and pain with over-the-shoulder activity, or inhibited his work or activities of daily living.  Nor did they persist, as have the symptoms of crepitus and pain precipitated by the OJT activities.  

In addition, while Claimant’s right shoulder symptoms began with a “pop” in his shoulder while working the overhead vertical milling machine on September 8, 2006, and he completed OJT just five days later, his right shoulder symptoms were persisting when he consulted Dr. Pritchett on November 13, 2006, beyond the “four weeks” Dr. Gillespie speculated his shoulder would take to return to “baseline.”  His symptoms persisted into December, 2006, and were noted by both Dr. Green and Dr. Pritchett; continued into January, 2007, when he was re-examined by Dr. Green who again documented shoulder crepitus and diagnosed “early” impingement syndrome right shoulder; persisted thereafter such that Claimant was unable to cast overhead while fishing, and has had difficulty with activities of daily living such as putting on a coat, where he must extend an arm to near shoulder level.  Claimant’s crepitus were persisting as recently as October  26, 2010, when Dr. Gillespie reported as “striking” Claimant’s formal impingement testing,  with positive Hawkin’s sign on the right, “gross” subacromial crepitus with rotation, with shoulder at 90 degrees, forward flexion and internal and external rotation; and “gross” crepitus with active circumduction circling his arm up and around.  

That Claimant may have had some pre-existing shoulder impingement, even if true, does not preclude a finding the OJT injury was a substantial factor in his continuing shoulder symptoms.  An activity is a substantial factor in an injury if the injury would not have occurred at the time it did, in the manner it did, or to the degree it did, but for the activity.  A preponderance of the evidence demonstrates Claimant continues to suffer the right shoulder symptoms precipitated by the repetitive overhead activities in which he was engaged while in the OJT program, which symptoms he would not have suffered at the time they appeared on September 8, 2006, in the manner they appeared while he was working the overhead milling machine, or to the degree they appeared and persist, but for his OJT activities.

At the third stage of the presumption analysis, Claimant also demonstrated by a preponderance of the evidence his OJT activities were a substantial factor rendering him unable to perform as a machinist.  Although Dr. Green opined Claimant is able to work at all levels, he cautioned Claimant should not be repetitively working overhead, nor should he do so for a prolonged period of time, or forcefully. The SCODDOT for machinist, however, requires an ability to reach in all directions, including above shoulder level, and to handle objects, including pushing and pulling 10-25 pounds for up to two-thirds of a work day.  It requires pushing and pulling objects weighing up to 10 pounds constantly, or for more than two-thirds of the work day, and from 20-50 pounds up to one-third of the work day.  By restricting Claimant from repetitive, prolonged or forceful overhead work, Dr. Green has in fact disapproved his employment as a machinist. His later opinion to the contrary, that Claimant could work as a machinist, was based on his stated and mistaken belief a machinist “seldom” works above shoulder level. Dr. Gillespie’s opinion Claimant can perform as a machinist was similarly premised on his stated and mistaken belief a machinist “seldom” reaches above the shoulder, and “seldom” lifts and carries greater than 20 pounds.  That the modified job description the Specialist created suggesting machinists at Northwest Industrial Repair seldom engage in overhead work is irrelevant where, as here, it is less physically demanding than the SCODDOT job description for machinist. The Board is required to compare the physical demands of a specific job as it is described in the SCODDOT with the employee’s physical capacities.  Drs. Green’s and Gillespie’s opinions Claimant can work as a machinist, based as they are on an incorrect description of the physical demands of a machinist, can be given no weight.  A preponderance of the evidence demonstrates Claimant does not possess the physical capacity to work as a SCODDOT machinist, and is thus disabled.  
6.
Is Claimant entitled to an award of medical benefits from the State for his right shoulder    symptoms? 

The presumption of compensability under AS 23.30.120(a) applies to claims for medical and related benefits, including continuing care.  The law requires the employer to furnish medical, surgical, and other attendance or treatment, for the period which the nature of the injury or the process of recovery requires, within the first two years of the injury.  Review of an injured employee’s claim for medical treatment made within two years of an injury that is undisputably work-related, is limited to whether the treatment sought is reasonable and necessary.  New medical treatment resulting from an old work injury entitles a worker to restart the statute of limitations for medical benefits.  

As set forth more fully above, Claimant has proven by a preponderance of the evidence his OJT activities were a substantial factor in his need for medical care for his acute and persisting right shoulder symptoms.  It has not been established whether Dr. Pritchett or other non-EME providers have been paid for the medical care provided or diagnostic tests performed for Claimant’s right shoulder symptoms in 2006 and 2007, and if so, by whom.  The State is responsible for payment to those providers, or for reimbursement to either Claimant or Employer, if either paid for those services.  

The medical records suggest Claimant has not sought medical care for his shoulder since at least as early as Employer’s Notice of Controversion of medical benefits for Claimant’s shoulder in October 2007.  There is no evidence of outstanding medical expenses for Claimant’s right shoulder.  There is conflicting evidence whether further medical care for Claimant’s right shoulder symptoms is necessary.  Dr. Pritchett’s chart notes suggest he had nothing further to offer Claimant.  Dr. Green opined no further treatment was necessary.  Dr. Ballard opined Claimant need not see a doctor for his shoulder, but “should be doing an exercise program for the shoulder”… “some good rotator cuff strengthening exercises.”  Dr. Gillespie, however, suggested it is reasonable to recommend an acromioplasty and inspection of the rotator cuff.  Issues pertaining to what, if any, future medical treatment is reasonable or necessary for Claimant’s right shoulder symptoms, or to prevent further deterioration, or allow his continuing employment, were not at issue here, and remain for another day.  Under AS 23.30.095, however, the State is responsible for payment for an evaluation by or on referral from Claimant’s treating physician, to determine whether his physician predicts Claimant suffers permanent impairment in his right shoulder.  The State is also responsible for payment for an evaluation by or on referral from Claimant’s treating physician to determine, assuming Claimant is medically stable, what degree if any of whole person permanent impairment he suffers as a result of the right shoulder injury.  

7. Is Claimant entitled to an award of TTD benefits from the State for his right shoulder injury?  If so,  for what time periods?

Claimant has proven by a preponderance of the evidence his OJT activities were a substantial factor causing his acute and persistent right shoulder symptoms, need for medical care, and disability.  TTD benefits are payable during the continuance of the disability, but may not be paid for any period of disability occurring after the date of medical stability.   Medical stability exists where further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time.  Medical stability is presumed in the absence of objectively measurable improvement for a period of 45 days.  This presumption may be rebutted by clear and convincing evidence.  
Claimant raised the presumption of continuing disability by his statements he continues to suffer disabling shoulder symptoms when he raises his right arm to shoulder level and above, and by Dr. Gillespie’s findings he elicited shoulder symptoms when he examined Claimant in October 2010.  

The State has rebutted the presumption of continuing disability through Dr. Green’s report, in which he opined Claimant attained medical stability for his shoulder injury “when he stopped his overhead activities,” and no later than December 21, 2006; and through Dr. Gillespie’s report, in which he opined Claimant’s “right shoulder aggravation arising from the OJT program” had reached “medical stability,” and had “resolved back to the baseline status” when he examined him on October 26, 2010.  

At the third stage of the presumption analysis, Claimant has failed to demonstrate he remained medically unstable after December 21, 2006.  The preponderance of evidence is that Claimant injured his right shoulder during OJT on September 8, 2006, ceased OJT activities on September 13, 2006, was medically stable by December 21, 2006, and his treating physician has offered no further medical treatment.   There is no evidence Claimant will see objectively measurable improvement from additional medical care or treatment.  The State is thus currently liable to Claimant for TTD for the period September 8, 2006 through December 21, 2006.  Because Claimant was receiving §.041(k) stipend benefits from Employer during this period, the State is responsible to Claimant for the difference between the weekly §.041(k) stipend of $534.85 he was receiving from Employer during that period, and his weekly TTD rate of $611.25.  The State is also responsible for reimbursing Employer for the weekly §.041(k) stipend benefits it paid Claimant during that time.

Although a single injury may give rise to several periods of disability, no evidence was presented demonstrating Claimant experienced further periods of medical instability as a result of his right shoulder injury after December 21, 2006.  During periods of medical stability, Claimant’s benefits are limited to PPI and reemployment stipend benefits under §.041(k).  

8. Is Claimant entitled to an award of PPI benefits from the State for his right shoulder symptoms?

Claimant has shown by a preponderance of the evidence his OJT activities in 2006 were a substantial factor in his acute and persistent right shoulder symptoms.  However, Claimant’s request for an award of benefits for PPI is premature until such time as a determination has been made concerning to what extent his right shoulder injury resulted in any whole person permanent impairment.  Under AS 23.30.095, Claimant is entitled to be evaluated by or on referral from his treating physician to determine the degree of whole person permanent impairment, if any, resulting from his right shoulder symptoms.  To minimize any further delay, the examiner should be instructed to determine the degree of permanent impairment, if any, in Claimant’s right upper extremity, as well as any whole person impairment, under both the 5th and 6th Editions of the American Medical Association Guides to the Evaluation of Permanent Impairment.
9. Is Claimant entitled to an award of reemployment benefits from the State?
As previously discussed, a preponderance of the evidence demonstrates Claimant’s OJT activities were a substantial factor rendering him unable to perform as a machinist.  Under 
AS 23.30.041(e), an employee is eligible for reemployment benefits upon his written request and by having a physician predict he will have permanent physical capacities that are less than the physical demands of the employee’s job as described in the 1993 edition of the United States Department of Labor’s “Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles” for the employee’s job at the time of injury; or other jobs that exist in the labor market the employee has held or received training for within 10 years before the injury; or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market.  

Under AS 23.30.041(f), an employee is not eligible for reemployment benefits if he was offered employment within his predicted post-injury physical capacities at a wage equivalent to 75 percent of the worker’s gross hourly wages at the time of injury; has been previously rehabilitated in a former worker’s compensation claim and returned to work in the same or similar occupation in terms of physical demands required of him at the time of the previous injury; or at the time of medical stability, no permanent impairment is identified or expected.  

Although numerous factors must exist before an injured worker is eligible for reemployment benefits, the State argues Claimant is not entitled to an award of reemployment benefits because he fails to meet only two of the criteria for eligibility: (1) “he … made no request to the RBA for a reemployment evaluation;” and (2) “no physician has opined he has a ratable impairment” in his right shoulder.
  The State correctly does not dispute Claimant meets all of the other prerequisites to reemployment benefits eligibility enumerated at subsections (e) and (f).
  
While Claimant’s early efforts to obtain further retraining following the OJT injury may not have been understood as a “request” for a reemployment evaluation, his March 1, 2007 telephone call and March 2, 2007 letter to the RBA were clearly requests for advice, information and relief.  He described in detail the manner in which he injured his right shoulder while working overhead on the milling machine, relaying to the RBA his doctor’s opinion the shoulder injury was permanent and precluded him from working as a machinist, the occupation for which he was then retraining.   Rather than acknowledging the State’s liability for benefits for OJT injuries under AS 23.30.045(c), clarifying the process for obtaining further reemployment benefits, advising Claimant to file a written request for evaluation, or otherwise providing accurate information on Claimant’s rights or process under the Act, the RBA instead erroneously counseled Claimant he had “maximized” his benefits under the Act, and should look for “lighter duty” machinist work.  Claimant’s March 2, 2007 letter and contacts with the RBA concerning his OJT injury and its effect on his employability as a machinist constitute substantial compliance with the requirement he file a written request for a reemployment eligibility evaluation, particularly in light of the RBA’s implicit disavowal of §.045(c) liability, and the erroneous information and lack of guidance Claimant received when he sought the RBA’s advice and assistance.
  

The State correctly notes, however, no physician has yet predicted Claimant sustained a permanent impairment in his right shoulder as a result of the OJT activities.  Drs. Green and Gillespie opined Claimant did not sustain a ratable permanent impairment.  While Dr. Pritchett opined Claimant cannot work overhead due to the stresses overhead work places on his right shoulder, will not be able to perform as a machinist, “just lifting and overhead activities even on a limited basis” are a barrier to his employment, and Claimant must work at no higher than desk level, he has not been asked, nor clearly opined, whether Claimant’s shoulder symptoms are “expected” to result in a “permanent impairment.”  The law requires the RBA to consider the treating physician’s prediction whether the injured worker will sustain permanent impairment.  Because Claimant’s treating physician has not rendered an opinion on permanent impairment, the matter will be remanded to the RBA with instructions to so inquire of Claimant’s treating physician.  
In order to avoid further delay, facilitate the quick, efficient, fair and predictable delivery of benefits to Claimant at a reasonable cost, and ensure the RBA has a complete record, Claimant is directed to obtain and deliver to the RBA his attending physician’s written opinion whether his right shoulder symptoms are expected to result in a permanent impairment.  Thereafter, and consistent with this decision, the RBA is instructed to determine Claimant’s eligibility for reemployment benefits.  

10. Is Claimant entitled to continuing medical and related transportation benefits from Employer, in the form of palliative care, for his low back symptoms?

Claimant has raised the presumption the 2002 work injury was a substantial factor in his need for continuing medical benefits in the form of palliative care for his low back through his testimony and medical records, which demonstrate he was free of pain and disability following his 1993 back injury and surgery, and continued working in medium strength carpentry jobs until the 2002 work injury and surgery, after which his leg pain substantially resolved, though residual low back pain remained.  

In addressing the second step in the presumption analysis, without regard to credibility, Employer rebutted the presumption of compensability through the EME reports and deposition testimony of Dr. Ballard, who opined Claimant’s current symptoms are the result of his degenerative disc disease, and not the 2002 work injury. Since Employer produced substantial evidence the symptoms, any ongoing disability, and any need for medical treatment are no longer work-related, the presumption drops out and Claimant must prove all elements of his case by a preponderance of the evidence.  Claimant bears the burden of proving asserted facts by a preponderance of the evidence and must “induce a belief” in the board members’ minds the asserted facts are probably true.  

At the third step in the presumption analysis, Claimant demonstrated by a preponderance of the evidence the 2002 work injury was a substantial factor in his residual low back symptoms and need for palliative care, through Dr. Hanscom’s opinion Claimant’s residual back pain was not the result of his degenerative disc disease, and Dr. Kim’s opinion Claimant suffers post-laminectomy, or failed back syndrome.  Dr. Ballard’s opinion Claimant’s residual low back symptoms are solely the result of degenerative disc disease, suggesting the 2002 work injury played no contributing role, is accorded less weight because it is premised on the mistaken belief Claimant’s low back symptoms continued after his 1993 injury and surgery, it stands alone, and  because it fails to explain how Claimant was able to work medium strength or greater physical laboring jobs after his 1993 work injury and surgery, yet was unable to do so following the 2002 work injury and surgery.

While no one has recommended Claimant undergo further spinal surgery, the weight of persuasive evidence is Claimant would benefit from several palliative modalities.  Dr. Kim recommends a trial of physical therapy working on core muscle strengthening and spinal stabilization, and suggests Claimant is a candidate for a trial of lumbar epidural steroid injections under fluoroscopic guidance.  Dr. Lee concurred with the recommendation for a trial of physical therapy.  Dr. Ballard opined Claimant’s symptoms may be improved through the use of anti-inflammatory medicines, a TENS unit, physical therapy, a corset-type back brace. 

Employer did not dispute the $3,324.69 in medical expenses for care received in September, October, and November, 2010, itemized in Finding of Fact 89, were for palliative care for Claimant’s low back symptoms.  Nor did it allege these expenses were either unreasonable, unnecessary, or resulted from an excessive change of physician.  Employer’s only argument with respect to these medical expenses is the work injury was not a substantial factor in Claimant’s persisting low back symptoms or need for palliative medical care.  Having found by a preponderance of evidence the 2002 work injury was a substantial factor in Claimant’s persisting low back symptoms and need for palliative medical care, Employer is responsible for these medical and related expenses, including transportation expenses.

Because Claimant is not seeking either payment or reimbursement for medical expenses from his medical visit after an exacerbation of his symptoms when he slid on his kitchen floor, the extent to which any medical expenses were incurred at that time, and whether or not the slip in the kitchen was a non-compensable intervening cause, need not be addressed.

11. Is Claimant entitled to interest on past due benefits?

The law requires payment of interest to an injured worker on compensation not paid when due. Awards of interest are intended to compensate the recipient for the time loss benefit of monies otherwise owed.  Interest accrues on any late-paid compensation or benefits, including late-paid medical benefits.   Interest accrues at the rate specified in AS 09.30.070 in effect on the date the compensation is due.  Interest on a compensation award must be paid from the due date of each unpaid installment of compensation, until paid in full.  Accordingly, Claimant is entitled to interest on unpaid TTD during the period September 8, 2006 through December 21, 2006.  He is entitled to interest on any medical expenses he paid for his low back and right shoulder symptoms.  His providers are entitled to interest on any as yet unpaid medical expenses.  Should Claimant be found eligible for reemployment benefits, he is entitled to interest on §.041(k) stipend benefits from their due date until paid in full.

12. Is Claimant entitled to an award of attorney fees and costs?

In making fee awards, the law requires consideration of the nature, length and complexity of the professional services performed on behalf of the injured worker, as well as the benefits resulting from those services.  An award of attorney fees and costs must reflect the contingent nature of workers’ compensation proceedings, and fully but reasonably compensate attorneys for services performed on issues for which the injured worker prevails. The experience and skills exercised on behalf of injured workers is taken into account, to compensate their attorneys accordingly.  
Claimant retained counsel who successfully obtained valuable benefits for him, namely a finding of compensability for his right shoulder injury, and the benefits arising therefrom, including medical, transportation and time loss benefits, a reemployment eligibility evaluation and potentially additional reemployment benefits, and continuing care for his lower back symptoms.  He incurred legal fees and costs.  Having prevailed, Claimant is entitled to an award of fees and costs under AS 23.30.145(b). 

Claimant’s counsel has specialized in the area of Workers’ Compensation law for decades, and is a skilled and experienced litigator.  He provided a verified itemization of 110.1 hours of attorney time at $350.00 per hour, for an award of attorney fees totaling $38,535.00.  He filed an itemization of costs totaling $2,478.81.  Counsel seeks reimbursement for his actual fees and costs totaling $41,013.81.  

Neither the State nor the Employer contest the time expended by Mr. Mason, his hourly rate, or any of the itemized litigation costs.  Based on Mr. Mason’s efforts and success in this case, his years of experience, and recent awards to attorneys similarly situated, an hourly rate of $350.00 is reasonable here, as are the itemized legal costs.  Claimant is entitled to an award for fees and costs of $41,013.81.  As most of the efforts expended, and the relief awarded, are for Claimant’s right shoulder injury for which the State is liable, with a lesser portion to be paid for the palliative care awarded for Claimant’s residual low back symptoms, payment for this indebtedness will be allocated 85% to the State, and 15% to Employer. 

CONCLUSIONS OF LAW

1. The State’s assumption of liability for benefits under AS 23.30.045(c) was valid under 
8 AAC 45.600.

2. Claimant’s WCC against the State is not barred under AS 23.30.100.

3. Claimant’s WCC against the State is not barred under AS 23.30.105.

4. The law in effect at the time of Claimant’s original work injury in August, 2002, governs this case.

5. Claimant’s activities during the OJT portion of his reemployment plan were a substantial factor in his right shoulder symptoms, disability and need for medical care.

6. Claimant is entitled to an award of medical and related benefits from the State for his right shoulder symptoms.  

7. Claimant is entitled to an award of temporary total disability benefits from the State for his right shoulder symptoms for the period September 8, 2006, through December 21, 2006.  

8. Claimant’s request for an award of PPI is premature at this time.

9. Claimant is entitled to an evaluation to determine his eligibility for reemployment benefits.  Should he be found eligible for reemployment benefits, he will be entitled to §.041(k) stipend benefits from the State retroactive to March 26, 2007. 

10. Claimant is entitled to an award of continuing medical benefits in the form of palliative care from Employer for his low back symptoms.

11. Claimant is entitled to interest on past due benefits.

12. Claimant is entitled to an award of attorney fees and costs.

ORDER

1. The State shall provide Claimant with medical and related benefits for his right shoulder symptoms, including an evaluation from his treating physician to determine whether permanent impairment is expected from his right shoulder injury, as well as an evaluation to determine the degree of permanent impairment under the AMA guides.  To the extent medical expenses for Dr. Pritchett’s services, or for diagnostic tests Dr. Pritchett ordered, were paid by either Claimant or Employer, the State shall reimburse the payer.

2. For the period September 8, 2006 through December 21, 2006, the State shall pay Claimant the difference between his weekly TTD rate of $611.25, and the weekly §.041(k) stipend of $534.85 he received.

3. The State shall reimburse Employer for the §.041(k) stipend benefits it paid Claimant for the period September 8, 2006 through December 21, 2006.  

4. In order avoid further delay, and to facilitate the quick, efficient, fair and predictable delivery of benefits at a reasonable cost to employer, this matter is remanded to the RBA to determine, consistent with this opinion, Claimant’s eligibility for reemployment benefits. The RBA may make this determination without assignment to a rehabilitation specialist. Claimant is directed to obtain his attending physician’s written opinion whether his shoulder symptoms are expected to result in a permanent impairment, and to deliver the attending physician’s prediction to the office of the RBA, to ensure a complete record for the RBA’s determination of Claimant’s eligibility for reemployment benefits from the State.  

5. Should Claimant be found eligible for reemployment benefits, the State shall provide Claimant reemployment benefits, including §.041(k) stipend benefits beginning March 26, 2007, assignment of a rehabilitation specialist to develop a new reemployment plan, reemployment training, and stipend benefits during Claimant’s participation in the reemployment plan.

6. Employer shall provide continuing medical benefits in the form of palliative care for Claimant’s low back symptoms.

7. The State shall pay interest on past due benefits owed to Claimant at the applicable rate.  

8. Employer shall pay interest on past due benefits owed at the applicable rate.  

9. The State shall pay attorney fees and costs totaling $34,861.73.

10. Employer shall pay attorney fees and costs totaling $6,152.08.

Dated at Anchorage, Alaska, this 21 day of March, 2011.


                                       ALASKA WORKERS' COMPENSATION BOARD



_________________________________



Linda M. Cerro, Designated Chairperson



_________________________________


                                           
Janet Waldron, Member

                           
_________________________________



David Robinson, Member

If compensation is payable under the terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Workers’ Compensation Appeals Commission.

If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order.

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of LEE FRANK, employee  v. PETER PAN SEAFOODS and STATE OF ALASKA; Case No. 200216193, dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 21 day of March, 2011.

                                                                                      ________________________________

 
     Kimberly Weaver, Office Assistant I
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� 8 AAC 45.120(e)…Any relevant evidence is admissible if it is the sort of evidence on which responsible persons are accustomed to rely in the conduct of serious affairs…


� Benefits under AS 23.30.041(k).


� Workers’ Compensation Claim, April 2, 2009; Prehearing Conference Summary, March 25, 2010; Claimant’s Hearing Brief, November 18, 2010.


� Employer’s Hearing Brief, November 19, 2010, at 13-14.


� Experience, judgment, observations, and inferences drawn therefrom.


� Independent Medical Evaluation, October 20, 2010, John Ballard, M.D..


� Claimant testimony.


�  Independent Medical Evaluation, October 20, 2010, John Ballard, M.D., at 3.


� Claimant testimony.


� Independent Medical Evaluation, October 20, 2010, John Ballard, M.D., at 3.


� Id. at 5.


� Cascade Summit Physical Therapy, Initial Evaluation, Charles Martin, PT, November 19, 2003.


� Patient History Form, July 21, 2004; Chart Note, Orthopedics Northwest, PLLC, July 30, 2004.


� Id.


� Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles, U.S. Department of Labor, Employment and Training Administration, 1993, SCODDOT 860.281-010; SCODDOT # 860.131-018; SCODDOT # 860.381-022.


� Proposed Reemployment Plan, December 21, 2004, at 1; Amended Proposed Reemployment Plan, February 5, 2005, at 1.


� Id. at 4.  See also letter from Kenneth Huard to Richard Sinclair, Rainier Case Management, (undated), attached to Proposed Reemployment Plan; Amended Proposed Reemploymemt Plan, February 5, 2005, at 1, with attachments.


� Occupational Description, Machine Set-Up Operator, 600.380.018., Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles, U.S. Department of Labor, Employment and Training Administration, 1993. 


� Id. at Appendix C-2.


�Occupational Description, Machine Set-Up Operator, 600.380.018., Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles, U.S. Department of Labor, Employment and Training Administration, 1993.


� Id. at Appendix C-3.


� Id.


� Id.


� Testimony of Richard Sinclair, Rehabilitation Specialist; Plan Development Progress Report #1, December 5, 2004, at 4-6. 


� Id. at 6-7.


� Record.


� Experience, judgment, observations, and inferences drawn therefrom.  Compare modified job description with SCODDOT 600.380.018.


� Rainier Case Management’s “Job Description and Physical Demands Job Analysis for Job Shop Machinist, Northwest Industrial Repair,” December 1, 2004, at 1.


� SCODDOT, Appendix C-3. 


� Id.


� Id.


� Id. at 1-2.


� Dr. Orvald responses to “Carpenter” job descriptions, July 21, 2004, appended to Rainier Case Management’s August 28, 2004 Eligibility Determination Report.


� Id. at 2.


� SCODDOT 1993, at Appendix C-3.


� AS 23.30.041(j); 8 AAC 45.550.


� Plan Implementation Progress Report #1, April 15, 2005.


� Plan Implementation Progress Report #5, January 10, 2006.


� Plan Implementation Progress Report #6, March 27, 2006.


� Plan Modification Report, June 30, 2006; Letter from Richard Sinclair to Douglas Saltzman, June 30, 2006.


� Plan Modification Report, June 30, 2006 at 2.


� Id.


� Id. at 1-2.


� Fax cover sheet, letter, proposed Plan Modification Report.


� Fully executed Plan Modification Report, June 30, 2006; Letter from Richard Sinclair to Douglas Saltzman, July 5, 2006.


�  Letter from RBA Douglas Saltzman, to Richard J. Sinclair, July 7, 2006.


� Mr. Sinclair testified he did not provide the RBA with proof of workers’ compensation insurance under Northwest.    


�  The ending date was later amended to be “through September 13, 2006.”


�  See copy distribution list at end of July 7, 2006 Letter from RBA Douglas Saltzman to Richard J. Sinclair. 


� Although Mr. Allison was listed on the State’s Witness List for hearing, he was not called to testify.


�  Plan Implementation Progress Report #7, November 10, 2006, at 2.


�  Id.


� Claimant hearing testimony; Claimant deposition testimony.


� Claimant hearing testimony.


� Plan Implementation Progress Report #7 at 3.


� Plan Implementation Progress Report #7, Richard Sinclair M.S., CDMS, November 10, 2006, at 2.


� Plan Implementation Progress Report #7, at 3-4.


� Id. at 4.


� Id. at 5.


� The Board’s physical and computer files corroborate each other and reflect the RBA’s receipt of the Specialist’s Plan Implementation Reports numbered 1, 4, 5, 6, and his Closing Report, but not receipt of Implementation Reports numbered 2, 3, 7 and 8.  From Employer’s Exhibits, it is evident Employer received all Reports, including those numbered 2, 3, 7 and 8.  


� Chart Note, James W. Pritchett, M.D., November 13, 2006.








� Chart Note, Charene Alderman, NP, November 21, 2006.


� Chart Note, Dr. Pritchett, December 7, 2006.


� Chart Note, Dr. Forgette, December 12, 2006.


� MRI report, Ranjeet Singh, M.D., December 19, 2006.


� Chart Note, Dr. Hanscom, December 21, 2006.


� EME Report, Dr. Green, December 21, 2006.


� Id. at 9-10.


� Id. at 8-10


� Claimant deposition testimony at 61.


� Letter from Dr. Green to Seabright Insurance Company, January 25, 2007.


� Claimant hearing testimony.


� Letter from Claimant to RBA Saltzman, dated March 2, 2007, received March 5, 2007.  


� Claimant had been receiving §.041(k) stipend benefits from Employer since his PPI was exhausted on June 8, 2004, and continued receiving the §.041(k) stipend until March 25, 2007, when he completed the reemployment plan.  His weekly .041(k) stipend was $534.85; his TTD rate was $611.25.  See Compensation Reports.


� Plan Implementation Closing Report, April 11, 2007.


� Informal Rehabilitation Conference Summary for May 16, 2007 Conference. 


� The RBA did not send a copy of the Conference Summary to the State’s Division of Risk Management, as he had his letter assuming liability for OJT sustained injuries.  See service list, Informal Rehabilitation Conference Summary for May 16, 2007 Conference (May 22, 2007).


� Id. 


� Id.


� Dr. Pritchett Chart Note, September 6, 2007; Dr. Green EME report, December 21, 2006.


� Dr. Pritchett Chart Note, September 6, 2007.


� Claimant hearing testimony.


� Controversion Notice, dated October 22, 2007, filed October 24, 2007.


� Letter from the board to the parties, August 5, 2008.


� Prehearing Conference Summary, November 12, 2008.


� Affidavit of Attorney Fees and Costs, November  18, 2010.


� Certificate of Service, Petition to Join, January 16, 2009.


� State’s Answer to Petition to Join.


� State’s Answer to WCC, Prehearing Conference Summaries dated April 2, 2009, September 29, 2009, March 25, 2010.


� Claimant’s amended WCC, filed April 3, 2009.


� Employer’s Controversion Notice, Answer, filed April 17, 2009.


� When he conducted his physical examination on December 21, 2006, however, Dr. Green did not diagnose a rotator cuff tear or partial tear.  


� EME Report James F. Green, M.D., April 23, 2009, at 2.


� Compare State’s Controversion Notice, State’s Answer, filed May 4, 2009.


� Prehearing Conference Summary, March 25, 2010.


� Compare sources cited.


� “Post-laminectomy syndrome,” or “failed back syndrome” refers to chronic back and/or leg pain that occurs after back (spinal) surgery. Multiple factors can contribute to its onset or development. Contributing factors include but are not limited to residual or recurrent disc herniation, persistent post-operative pressure on a spinal nerve, altered joint mobility, joint hypermobility with instability, scar tissue (fibrosis), depression, anxiety, sleeplessness and spinal muscular deconditioning.  Common symptoms include diffuse, dull and aching pain involving the back and/or legs. Abnormal sensibility may include sharp, pricking, and stabbing pain in the extremities.  The therapeutic approach may range from non-surgical to surgical intervention. http://www.spinephysicians.org/dr0sdodetail.cfm?id=21


� Chart notes, Henry Y. Kim, M.D., September15, 2010, September 23, 2010, October 4, 2010.


� Chart notes, Henry Kim, M.D., September 15, 2010, October 4, 2010.


� Chart notes, Henry Kim, M.D., October 4, 2010.


� Chart notes, Michael Jihoon Lee, M.D., November 23, 2010.


� EME Report, John Ballard, M.D.; Dr. Ballard deposition transcript.


� EME Report, John Ballard, M.D., October 20, 2010, at 15.


� Id.


� EME Report, John Ballard, M.D., November 12, 2010, at 3.


� Dr. Ballard deposition testimony, December 6, 2010, at 15.


� Id. at 16.


� Id. at 18.


� Id. at 19.


� Id. at 20.


� Id. at 22-23.


� Id. at 25.


� Id. at 34.


� EME Report, John Ballard, M.D., October 20, 2010, at 15.


� Id. at 15-16.


� Id. at 16.


� Id. at 17.


� EME Report, John Ballard, M.D., November 12, 2010, at 2. 


� Dr. Ballard deposition testimony, December 6, 2010, at 14-15.


� Id. at 17-18.


� Id. at 23-25.


� Id. at 30.


� Id. at 32.


� Id. at 33.


� Id. at 34.


� Id. at 35.


� EME Report, Michael Gillespie, M.D., October 26, 2010, at 16-17.


� Id. at 17.


� Id. at 17-18.


� Id. at 19.


� Id. at 15.


� State’s Amended Answer to the Employee’s Claim for Benefits, November 10, 2010.


� Hearing testimony, Richard J. Sinclair.


� Sinclair hearing testimony.


� Experience, judgment, observations and inferences drawn from all of the above.


� Experience, judgment, observations and inferences drawn from all of the above.


�  EME Report, Dr. Green, April 23, 2009 at 3.


� Experience, judgment, observations and inferences drawn from all of the above.


� Experience, judgment, observations and inferences drawn from all of the above.


� Experience, judgment, observations and inferences drawn from all of the above.


� Experience, judgment, observations and inferences drawn therefrom.


� EME Report, Dr. Gillespie, at 19.


� Experience, judgment, observations and inferences drawn therefrom.





� Experience, judgment, observations and inferences drawn therefrom.


� Claimant testimony; Official notice.


� Claimant testimony.


� Id.


� Specific Vocational Preparation (SVP) is the amount of time needed to learn the techniques, acquire the information, and develop the facility for average performance in a specific job-worker situation.  See SCODDOT, 1993.


� See also Trucker (Light) SCODDOT, SVP 3, requiring 30 days to three months experience (Official notice).


� Record; Claimant testimony.


� Experience, judgment, observations and inferences drawn therefrom.


� Record.


� Effective November 7, 2005, AS 23.30.010 was repealed and amended to read:


AS 23.30.010. Coverage.  (a) Except as provided in (b) of this section, compensation or benefits are payable under this chapter for disability or death or the need for medical treatment of an employee if the disability or death of the employee or the employee’s need for medical treatment arose out of and in the course of the employment.  To establish a presumption under AS 23.30.120(a)(1) that the disability or death or the need for medical treatment arose out of and in the course of the employment, the employee must establish a causal link between the employment and the disability or death or the need for medical treatment.  A presumption may be rebutted by a demonstration of substantial evidence that the death or disability or the need for medical treatment did not arise out of and in the course of the employment. . . . When determining whether or not the death or disability or need for medical treatment arose out of and in the course of the employment, the board must evaluate the relative contribution of different causes of the disability or death or the need for medical treatment.  Compensation or benefits under this chapter are payable for the disability or death or the need for medical treatment if, in relation to other causes, the employment is the substantial cause of the disability or death or need for medical treatment. . . . (emphasis added). 


� Circle De Lumber Company v. Humphrey, 130 P.3d 941, 946, n. 32 (Alaska 2006)(Addressing the Board’s calculation of PTD, the Court held: “Because the injury occurred in 1993, the board properly applied the statute in effect during 1993.” The Court cited Thompson v. United Parcel Service, 975 P.2d 684 (Alaska 1999) with approval for the same proposition; See also Thompson at 688 (The calculation of spendable weekly wage under AS 23.30.220(a) in effect at the time of injury on August 3, 1995, applied to the claim, not the 1995 amendments, which became effective the following month); Peck v. Alaska Aeronautical, Inc., 756 P.2d 282, 288 (Alaska 1988)(AS 23.30.220 in effect at the time of injury in 1964 applied, rather than amendments in effect when claimant became disabled in 1982); Phillips v. Houston Contracting, Inc., 732 P.2d 544, 545-46 (Alaska 1987)(AS 23.30.220 in effect at the time of injury on August 13, 1976 applied, rather than any amendments enacted during the 8 years between the work injury and claimant’s July 25, 1984 petition for a compensation rate adjustment); Johnson v. RCA-OMS, Inc., 681 P.2d 905, 906 and n. 2 (Alaska 1984).  See also Parker Drilling Co. v. Melchor, AWCAC Decision No. 091 (October 28, 2008) at 27 (Maximum compensation rates are fixed, and all employees injured in a given year are subject to the same maximum for the lifetime of the injury).


� The Court specifically stated:  “We do not decide whether subsection .041(k) benefits may be payable for more than two years if they start before acceptance or approval of a reemployment plan.  That issue has not been briefed or argued here.  Carter v. B & B Construction, 199 P.3d at 1160.  


� 1 P.3d 90, 96. (Alaska 2000).


� 718 P.2d 971, 974-975 (Alaska 1986)


� 524 P.2d 264, 266 (Alaska 1974).


� Reemployment benefits.


� Third party negligence.


� Medical benefits.


� Attorney fees.


� Permanent total disability, permanent partial impairment, temporary partial disability, injury combined with preexisting impairment, and death.


� State of Alaska Answer to Employee’s Petition to Join, February 5, 2009, at 1, paragraph 2.


� State’s Hearing Brief, at 9.


� The Specialist’s testimony he did not provide the RBA proof the OJT employer carried workers’ compensation insurance is unpersuasive in light of the RBA’s written assertion such proof was provided.  Whether or not a Washington State employer carries workers’ compensation insurance is public information available on the Washington State Department of Labor & Industries’ website, http://www.lni.wa.gov/.


� Having concluded the RBA’s assuming §.045(c) liability was consistent with 8 AAC 45.600, it is unnecessary to address Claimant’s and Employer’s contentions the State is equitably estopped from raising its new defense, or whether the State’s untimely Amended Answer was even permissible given its failure to request or receive leave to amend, and in light of  the procedural requirements enumerated at 8 AAC 45.050(b)(2), 8 AAC 45.050(e), 8 AAC 45.065(c), 8 AAC 45.070(g).


� State of Alaska’s Hearing Brief at 11.


� Circle De Lumber Company v. Humphrey, 130 P.3d 941, 946, n. 32 (Alaska 2006)(Addressing the Board’s calculation of PTD, the Court held: “Because the injury occurred in 1993, the board properly applied the statute in effect during 1993.” The Court cited Thompson v. United Parcel Service, 975 P.2d 684(Alaska 1999) with approval for the same proposition.); Thompson at 688(The calculation of spendable weekly wage under AS 23.30.220(a) in effect at the time of injury on August 3, 1995, applied to the claim, not the 1995 amendments, which became effective the following month); Peck v. Alaska Aeronautical, Inc., 756 P.2d 282, 288 (Alaska 1988)(AS 23.30.220 in effect at the time of injury in 1964 applied, rather than amendments in effect when claimant became disabled in 1982); Phillips v. Houston Contracting, Inc., 732 P.2d 544, 545-46 (Alaska 1987)(AS 23.30.220 in effect at the time of injury on August 13, 1976 applied, rather than any amendments enacted during the 8 years between the work injury and claimant’s July 25, 1984 petition for a compensation rate adjustment); Johnson v. RCA-OMS, Inc., 681 P.2d 905, 906 and n. 2 (Alaska 1984).  See also Parker Drilling Co. v. Melchor, AWCAC Decision No. 091 (October 28, 2008) at 27 (Maximum compensation rates are fixed, and all employees injured in a given year are subject to the same maximum for the lifetime of the injury).


� EME Report, Dr. Green, December 21, 2006 at 1


� EME Report, Dr. Gillespie, October 26, 2010 at 17.


� State’s Hearing Brief, at 14.


� Drs. Pritchett, Green and Gillespie have all predicted Claimant will have permanent physical capacities that are less than the physical demands of a SCODDOT machinist. Claimant was previously determined physically incapable of returning to the carpentry job he held prior to his job at the time of his 2002 injury, or other jobs in the labor market he held in the 10 years preceding the 2002 injury. Claimant’s few stints driving a truck for a friend from Kent, Washington to Portland, Oregon, were of insufficient duration to obtain the skills necessary to compete in the labor market for even the lightest SCODDOT trucker job.  See Findings of Fact 85-86.  Claimant has not returned to work in a similar occupation in terms of physical demands required of the employee at the time of the OJT injury, or in any capacity, since the OJT injury, at a wage equivalent to 75 percent of his gross hourly wages at the time of injury.  See Finding of Fact 84.


 


� Claimant re-iterated his request for an eligibility evaluation in his September 8, 2008 WCC, and his attorney’s April 3, 2009 amended WCC.  
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