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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	JEFFREY G. PASCO, 

                                                Employee, 

                                                Applicant,

                                                 v. 

ARCO ALASKA, INC.,

                                                Employer,

                                                 and 

ACE INDEMNITY INSURANCE CO.,

                                                Insurer,

                                                Defendants.
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	FINAL DECISION AND ORDER

AWCB Case No.  198717330
AWCB Decision No. 11-0037

Filed with AWCB Anchorage, Alaska

On April 5, 2011


Jeffrey Pasco’s (Employee) workers’ compensation claim was heard on March 9, 2011, in Anchorage, Alaska.  The Employee represented himself and testified.  Attorney Richard Wagg, Russell, Wagg, Gabbert & Budzinski, represented ARCO Alaska, Inc. and ACE Indemnity Insurance Co. (collectively Employer).  The record closed at the hearing’s conclusion on March 9, 2011.

ISSUES

Employee contends he is entitled to past and ongoing medical treatment related to his left arm and shoulder, which he contends he injured while working for Employer.  He also contends since he first injured his left upper extremity in 1987, his upper extremity pain has never resolved.  He seeks past and ongoing medical costs and transportation costs related to the medical treatment.  He also seeks permanent partial impairment (PPI) benefits related to his left upper extremity, a finding of an unfair or frivolous controversion and attorney’s fees and costs.

Employer contends, while Employee injured his left upper extremity in 1987, the work injury was at the most a sprain/strain and/or contusion, which resolved soon after the injury and without permanent impairment or need for treatment, as opined by Steven Schilperoort, M.D., John Swanson, M.D. and Wayne Inman, M.D.  It contends Employee’s current symptoms relating to his left upper extremity are not work-related according to Drs. Schilperoort, Swanson and Inman.  Therefore, it contends Employee is not entitled to medical treatment and transportation costs because Employee’s current need for treatment is unrelated to his work injury.  Employer also contends Employee is not entitled to PPI because by Drs. Schilperoort, Swanson and Inman opinions the 1987 work injury resolved without permanent impairment.

1) Did Employee’s need for the medical treatment for his left upper extremity arise out of and in the course of Employee’s employment with Employer? 

2) Has Employee’s need for ongoing medical treatment arisen out of and in the course of Employee’s employment with Employer? 

3) Is Employee entitled to PPI, attorney’s fees and costs and were Employer’s controversions unfair or frivolous?


FINDINGS OF FACT

A review of the entire record establishes the following facts and factual conclusions by a preponderance of the evidence:

1) Employee was injured on June 20, 1987, when he was playing softball while working for Employer in Prudhoe Bay.  (Injury and Illness Investigation Report, June 30, 1987; Chart Note, Tom Macchis, PA-C, June 26, 1987; Employee).
2) On June 26, 1987, Tom Macchis, PA-C, at ARCO Medical Facility in Prudhoe Bay, treated Employee for complaints of left shoulder pain.  Employee reported the pain began after a softball practice approximately one week before.  Mr. Macchis noted no specific trauma and diagnosed “pectoralis minor tendinitis.”  (Chart Note, Tom Macchis, PA-C, June 26, 1987).
3) On June 28, 1987, Mr. Macchis treated Employee for complaints of pain radiating down his left arm.  Mr. Macchis diagnosed “tendinitis/neuritis.”  (Chart Note, Tom Macchis, PA-C, June 28, 1987).
4) On June 30, 1987, Employee reported his June 20, 1987 injury to Employer and described how it occurred as: “After playing softball went to dining room and shoulder started hurting.”  (Injury and Illness Investigation Report, June 30, 1987).
5) On July 14, 1987, an unidentified provider treated Employee for left shoulder pain and noted Employee’s shoulder was hurt approximately three weeks ago while playing softball “up on Slope” when he was hit in the neck with a ball but was not sore until the next day.  (Chart Note, unknown provider, July 14, 1987).
6) On July 20, 1987, Edward Voke, M.D., at Providence Medical Office Building, treated Employee for spine, neck and shoulder pain relating to a work injury.  Employee described the injury occurred when he was playing ball, “and the ball struck him in the neck behind the ear.”  Dr. Voke noted: “He has full range of motion cervical spine and shoulders,” diagnosed “probable brachoplexus stretch injury left,” and stated, “He will continue to resume full duty.”  There is no reference to a biceps injury.  (Chart Note, Dr. Voke, July 20, 1987).
7) On August 12, 1987, Mr. Macchis treated Employee for follow up and noted: “Symptoms seem to be fading.”  (Chart Note, Mr. Macchis, PA-C, August 12, 1987).
8) On August 15, 1987, Dr. Voke completed a Physician’s Report form 07-6102, stating he treated Employee and described how Employee’s injury occurred as, “Played baseball in cold windy weather – was struck with ball.”  (Physician’s Report, Dr. Voke, August 15, 1987).
9) On September 1, 1987, C.A. Petrcik, M.D., completed a Physician’s Report form 07-6102, stating he treated Employee and diagnosed a left shoulder strain which happened while Employee “was playing baseball and got hit behind the left ear with the ball.”  Dr. Petrcik stated Employee was medically stationary and was released to regular work as of July 14, 1987.  (Physician’s Report, Dr. Petrcik, September 1, 1987).
10) On September 17, 1987, Dr. Voke treated Employee for pain and weakness in the left upper extremity.  Dr. Voke referred Employee to radiologist Maurice Coyle, M.D., at Sisters of Providence for a magnetic resonance imaging (MRI) examination of the cervical spine and to Michael James, M.D., for an electromyography (EMG) evaluation.  Dr. Voke also released Employee for work.  (Physician’s Report, Dr. Voke, September 21, 1987; Note, Dr. Voke, September 17, 1987; Radiologist Report, Dr. Coyle, September 30, 1987; Letter from Dr. James to Dr. Voke, October 13, 1987).
11) On September 25, 1987, Employee reported his June 20, 1987 injury to the Division and described his injury as “Struck behind ear by baseball. from [sic] stretched nerve in neck.”  (Report of Injury, September 23, 1987; Employee).
12) On September 30, 1987, an MRI report described “a mild bulge at C 5-6, without evidence of ruptured disc fragment.”  (Radiologist Report, Dr. Coyle, September 30, 1987).
13) On October 13, 1987, Dr. James saw Employee for an EMG evaluation and Employee described to Dr. James how the injury occurred.  Employee’s description of how the June 20, 1987 injury occurred differed from previous descriptions he provided to the board and his treating physicians.  Dr. James reported Employee’s symptoms “began on June 20th while playing baseball at Prudhoe Bay.  He apparently was swinging a bat as well as hitting a ball and noticed insidious shoulder pain.”  Employee also recounted how six weeks previously he had attempted to carry wood at home and had a recurrence of his shoulder and arm pain.  Dr. James noted normal electromyography of Employee’s left upper extremity and related paraspinal musculature, found no evidence of radiculopathy or peripheral nerve compromise and diagnosed “inflammation of the deltoid insertion.”  Dr. James opined Employee could continue to work.  The EMG evaluation involved Dr. James placing needles and an electrical charge in Employee’s left arm.  Dr. James did not note any bicep lump or tear.  (Employee; Letter from Dr. James to Dr. Voke, October 13, 1987).
14) On October 28, 1987, Dr. Voke saw Employee for follow up and reported Employee had “full range of motion of the shoulders and cervical spine.”  (Physician’s Report, Dr. Voke, October 28, 1987).
15) On December 5, 1987, Mr. Macchis treated Employee for left shoulder complaints.  Employee reported soreness in his left deltoid and a lump in his upper arm, first noticed “about six weeks” before.  Mr. Macchis noted a “Nontender, movable, well defined mass which seems to be either muscle spasm or perhaps hematoma in the lateral aspect of the biceps and deltoid muscles.”  Mr. Macchis diagnosed chronic muscle strain in the left biceps and deltoid.  Employee was treated with ultrasound therapy which made the mass less firm and less well-defined.  (Chart Note, Tom Macchis, PA-C, December 5, 1987).
16) On December 5, 1987, an x-ray was taken of Employee’s left humerus.  No bony abnormalities were detected.  (Radiographic Report, Dr. Harold Cable, December 5, 1987).
17) Employee continued to treat his left upper arm conditions with ultrasound treatments.  On January 6, 1988, Dr. Voke treated Employee for continued pain in his arm.  Dr. Voke noted the ultrasound treatments seemed to help Employee and diagnosed adhesive capsulitis of the left shoulder.  (Chart Note, Dr. Voke, January 14, 1988).
18) On January 15, 1988, Dr. Voke stated Employee was unable to work from September 8, 1987, through September 15, 1987.  (Chart Note, Dr. Voke, January 15, 1988).
19) On May 5, 1988, Mr. Macchis treated Employee with ultrasound therapy.  Employee stated his “arm is not bothering him like it used to and that he is doing the job assigned to him now without difficulty.”  (Chart Note, Tom Macchis, PA-C, May 5, 1988).
20) On May 16, 1988, Employee was paid temporary total disability (TTD) benefits of $522.10 for the period of September 11, 1987, through September 15, 1987.  TTD benefits were based upon Employee’s weekly compensation rate of $730.94.  (Compensation Report, May 16, 1988).
21) On December 9, 1998, Fogel Clinic treated Employee for left shoulder pain and Employee described his symptoms immediately following the June 20, 1987 injury.  Employee’s description of his symptoms immediately following the June 20, 1987 injury differed from previous descriptions he provided to the board and his treating physicians.  Employee reported the injury occurred ten years prior when he swung a bat, missed the ball and “felt something happen in his shoulder.”  Fogel Clinic diagnosed ruptured biceps tendon and brachial tractioning problems in the brachial area.  (Patient History, Fogel Clinic, December 9, 1998; Chart Note, Fogel Clinic, December 9, 1998).
22) On July 8, 2003, Ms. Laurie Ott, PA-C treated Employee for a right shoulder skin lesion and noted Employee “states that about a year ago he had a rupture of his left biceps and has just been observing it.”  (Chart Note, Ms. Ott, July 8, 2003).

23) On February 23, 2005, Ms. Ott treated Employee for left arm pain and decreased arm function.  Ms. Ott referred Employee to orthopedic surgeon Peter Ross, M.D., for an orthopedic evaluation.  (Chart Note, Ms. Ott, February 23, 2005).

24) On April 7, 2005, Dr. Ross evaluated Employee and diagnosed degenerative arthritis of the left shoulder and nontraumatic rupture of the tendon, long head of biceps left shoulder.  (Chart Note, Dr. Ross, April 7, 2005).

25) On September 19, 2005, Employer controverted medical treatment for Employee’s left arm on a Board-prescribed controversion notice, based upon lack of medical documentation relating Employee’s current treatment to the work injury.  (Controversion, September 19, 2005).  Employer filed additional controversions on October 06, 2006, September 8, 2008, and February 23, 2009, based upon the opinions of Drs. Schilperoort and Swanson Employee’s current need for treatment is unrelated to the work injury.  (Controversion, October 06, 2006, September 8, 2008, and February 23, 2009).

26) On April 20, 2006, Dr. Ross treated Employee for left shoulder arthritis follow up.  Dr. Ross diagnosed possible chronic distal biceps tendon rupture.  Dr. Ross referred Employee to Central Peninsula General Hospital for an MRI of Employee’s left shoulder and elbow.  (Chart Note, Dr. Ross, April 20, 2006; Referral Letter, Dr. Ross, April 20, 2006).

27) On April 25, 2006, an MRI report relating to Employee’s left shoulder described: 1) severe degenerative changes of the left shoulder with “osseus acromial outlet narrowing” and rotator cuff tendinopathy and could not exclude partial tear, 2) tenosynovitis of the biceps and subscapularis tendons, 3) torn anterior labrum and 4) thin but suspected intact biceps tendon.  (MRI Report, Daniel Quenneville, M.D., April 25, 2006).

28) On May 25, 2006, Dr. Ross evaluated Employee in follow up of his left shoulder degenerative arthritis and left elbow possible chronic distal biceps tendon rupture.  (Chart Note, Dr. Ross, May 25, 2006).

29) On May 30, 2006, an MRI report relating to Employee’s left elbow described: 1) torn annular ligament of the radial head, 2) small joint effusion, 3) possible ulnar nerve neuritis and 4) possible old injury of the biceps tendon, but with no acute injury nor apparent loss of overall integrity of the tendon.  (MRI Report, Robert Bridges, M.D., May 30, 2006).

30) On June 1, 2006, Dr. Ross evaluated Employee in follow up of his left shoulder degenerative arthritis and left elbow possible chronic distal biceps tendon rupture. Dr. Ross opined Employee had developed a “pseudotendon” from a chronic distal biceps rupture and referred Employee to Michael McNamara, M.D., for an evaluation.  (Chart Note, Dr. Ross, June 1, 2006; Referral Letter, Dr. Ross, June 1, 2006).

31) On June 8, 2006, Dr. McNamara evaluated Employee for left shoulder arm pain.
  Employee’s description of how the June 20, 1987 injury occurred and his symptoms immediately following the injury differed from previous descriptions he provided to the board and his treating physicians.  Employee described the injury occurring as:

[B]ack in 1986 they were playing baseball when he was on the job at Prudhoe Bay, took a swing at a ball very hard and missed the ball and had [sic] acute pop and pain in his shoulder and arm with subsequent knot in the mid arm with his biceps deformed, which he noticed the next day when trying to reach out, overhead and away from his shoulder, and he also had shoulder pain.

Employee also stated he, “has really had pain ever since in the mid arm and shoulder with a dull ache, and has slowly gotten worse with time.”  Dr. McNamara diagnosed probable ruptured biceps tendon from proximal, possibly even at the muscular tendinous junction by history.  He opined Employee’s left shoulder/arm pain appears to be directly related by chronology and history to his work injury and the elbow symptoms are probably referred pain from his shoulder pain.  Dr. McNamara recommended left shoulder hemiarthroplasty and possible biceps tenodesis and/or excision of the residual biceps if needed.  (Chart Note, Dr. McNamara, June 8, 2006).

32) On June 8, 2006, a radiographic interpretation described marked joint space narrowing and large osteophytes arising off the inferior aspect of the humeral head.  Smaller superior humeral head osteophytes were also noted.  No fractures, dislocation, loose bodies, pathologic calcifications, or soft tissue abnormalities were noted.  The impression was advanced degenerative changes at the left glenohumeral joint.  (Radiographic Interpretation, Dr. John McCormick, June 8, 2006).
33) On August 22, 2006, orthopedic surgeon Dr. Schilperoort examined Employee for an employer’s medical evaluation (EME).  Dr. Schilperoort’s impression was: 1) probable left shoulder strain secondary to June 20, 1987 work injury and resolved with no net permanent impairment of function, 2) moderate to marked glenohumeral and acromioclavicular joint degenerative arthritis, evolutionary, degenerative in nature, considered unrelated to June 20, 1987 work injury, 3) evidence of calcific tendinitis long head of the biceps tendon likely, at least in part, considered responsible for at least a portion of current valid left shoulder symptoms, not regarded as causally related to the June 20, 1987 work injury, 4) probable ancient left distal biceps tendon rupture with reformation of pseudotendon, relationship to June 20, 1987 work injury considered unlikely but considered contributory to current valid symptoms, and 5) morbid obesity.  (EME Report, Dr. Schilperoort, August 22, 2006).
34) On August 25, 2008, Employee filed a workers’ compensation claim (WCC) for PPI, medical costs including future surgical and medical , transportation costs, unfair or frivolous controvert and attorney’s fees and costs.  Employee described how the injury occurred as follows: “Playing baseball in company organized game at Prudhoe Bay Operations Center.  Game was played in subfreezing weather.  Took swing at ball, missed, and damaged arm and shoulder.”  (WCC, August 21, 2008).
35) On August 28, 2008, Steve Smalling, ANP, treated Employee for shoulder pain and diagnosed shoulder pain and degenerative joint disease.  (Chart Note, ANP Smalling, August 28, 2008).
36) On February 3, 2009, orthopedic surgeon Dr. Swanson examined Employee for an employer’s medical evaluation (EME).  Dr. Swanson’s impression was: 1) possible left neck contusion, June 20, 1987, stable, 2) possible left shoulder strain, June 20, 1987, stable, 3) left biceps muscle or distal biceps tendon injury, date unknown, 4) left acromioclavicular joint arthritis, 5) congenital left Type III acromion, 6) left shoulder glenohumeral osteoarthritis, 7) probable cervical spondylosis with arthritis of the uncovertebral and facet joints and degenerative disc disease, 8) medical conditions including hypercholesterolemia, essential hypertension and obesity, and 9) history of depressive symptoms.  Dr. Swanson opined the only impressions related to the June 20, 1987 work injury are the possible left neck contusion and possible left shoulder strain.  Dr. Swanson also opined if Employee had a left neck contusion, it was stable and without impairment by August 5, 1987.  If Employee had a left shoulder strain, it was stable and without impairment by February 20, 1988, at the latest.  (EME Report, Dr. Swanson, February 3, 2009).
37) On April 24, 2010, Employee saw orthopedic surgeon Wayne Inman, M.D., for a Board ordered second independent medical evaluation (SIME).  Dr. Inman diagnosed: 1) neck contusion and strain with date of injury of June 20, 1987, 2) left chronic biceps muscle/tendon pathology and 3) left shoulder glenohumeral and acromioclavicular joint arthritis.  Dr. Inman opined the neck contusion and strain were related to the June 20, 1987 injury.  Dr. Inman found Employee was medically stable from the work injury a few months from the original date of the June 20, 1987 injury with a 10% PPI rating but found none of the PPI to be the result of the work injury.  The 10% was upper extremity impairment related to loss of range of motion of the left shoulder related to his non work-related glenohumeral arthritis of the shoulder, acromioclavicular arthritis of the shoulder and a bicep pathology of the left upper extremity.  Dr. Inman also opined there was no permanent impairment directly related to the June 20, 1987 work injury.  Specifically, Dr. Inman opined any contusion or strain from the June 20, 1987 work injury was not a substantial factor for Employee’s ongoing symptoms.  No further treatment was needed for the work-related contusion or strain but Dr. Inman recommended some type of joint arthroplasty of the glenohumeral joint, as well as a resection arthroplasty of the distal clavicle for the non work-related conditions. (SIME Report, Dr. Inman, May 6, 2010).
38) At the March 9, 2011 hearing, Employee’s description of how the injury occurred differed during the course of the hearing.  He first testified he was injured in two separate and distinct injuries on the same day in the same softball game but subsequently testified the injuries occurred on different days but within days of each other, with the injury where he was struck by a softball occurring first.  Employee acknowledged he filled out the report of injury, which states he was injured on June 20, 1987, when he was struck behind his ear with a baseball, resulting in shoulder and arm pain.  (Chart Note, Tom Macchis, PA-C, June 26, 1987; Employee Hearing Brief; Employee).

39) Employee testified Mr. Macchis’ June 26, 1987 chart note and Employee’s August 21, 2008 WCC relate to the latter injury, which occurred when he swung the bat and felt pain in his shoulder.  Employee also testified when he was leaving the field after the game, he reached with his left hand to open the door to the Prudhoe Bay Operations Center and felt a burning, sharp pain across his bicep.  Employee later testified the bicep lump was not immediate but developed by the time he saw Dr. Voke and was present when he saw Dr. James.  Employee also testified the date of injury on his report of injury and relevant medical documentation is incorrect.  He contends he could not have been in Prudhoe Bay on June 20, 1987, because of the timing of his week on, week off shift.  Employee’s varying accounts of when and how the 1987 injury occurred are inconsistent and not credible.  (Employee; experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above).
40) The chronology and history Employee provided to Dr. McNamara is inaccurate and is unsupported by the record, including medical treatment documentation in the few months immediately following the injury.  Based upon the medical documentation close in time to when the injury occurred, Employee injured his left upper extremity on June 20, 1987 when he was hit by a softball.  Employee did not hear or feel an acute pop and pain in his shoulder and arm and did not notice any pain until the next day, when he felt sore.  Employee did not have a knot or deformity in his biceps deformed until months following the injury.  Employee at most suffered a contusion and/or strain, which resolved by October 28, 1987 without permanent impairment.  Employee subsequently injured his bicep, most likely when Employee carried wood at home and had a recurrence of his shoulder and arm pain in early September 1987, but the bicep injury is unrelated to the June 20, 1987 contusion and/or strain.  (Record; experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above).
41) An attorney has not represented Employee in this case.  (Employee).
42) Employee contends Drs. Swanson and Inman’s opinions should be rejected because Employee failed to bring his x-rays to these examinations and consequently the examinations were conducted without them.  (Pasco Hearing Brief, March 1, 2011).

PRINCIPLES OF LAW

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).

In June 1987, the Act provided as follows:

AS 23.30.010. Coverage.  Compensation is payable under this chapter in respect of disability or death of an employee.

AS 23.30.095.  Medical examinations.  (a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. . . .  

“Process of recovery” language allows the board to authorize continuing care beyond two years after date of injury and does not preclude an award for purely palliative care where evidence establishes such care promotes an employee’s recovery from individual attacks caused by chronic condition.  Municipality of Anchorage, v. Carter, 818 P.2d 661, 665-66 (Alaska 1991).   However, such language also means the board may disallow a claimant’s claim for continuing care if it does not promote recovery from the original injury or aid in an employee’s chronic condition.  In Carter, the Court held the Act does not require the board to provide “continuing or palliative care in every instance.  Rather, the statute grants the board discretion to award such ‘indicated’ care ‘as the process of recovery may require.’”  Id. at 664.

AS 23.30.120.  Presumptions.  (a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that 

(1) the claim comes within the provisions of this chapter;

(2)  sufficient notice of the claim has been given. . . .

Under AS 23.30.120(a)(1), benefits sought by an injured worker are presumed to be compensable.  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996).  The presumption of compensability is applicable to any claim for compensation under the workers’ compensation statute, including disability and medical benefits.  Carter, 818 P.2d at 665; Meek, 914 P.2d at 1279; Moretz v. O’Neill Investigations, 783 P.2d 764, 766 (Alaska 1989); Olson v. AIC/Martin J.V., 818 P.2d 669, 675 (Alaska 1991). 

The application of the presumption involves a three-step analysis.  To attach the presumption of compensability, an employee must first establish a “preliminary link” between his or her injury and the employment.  See, e.g., Tolbert v. Alascom, Inc., 973 P.2d 603, 610 (Alaska 1999).  If the employee establishes the link, the presumption may be overcome when the employer presents substantial evidence the injury was not work-related.  Id. at 611.  An employer may rebut the presumption of compensability with an expert opinion that the claimant’s work was probably not a substantial cause of the disability.  Gillispie v. B&B Foodland, 881 P.2d 1106, 1110 (Alaska 1994).  Because the board considers the employer’s evidence by itself and does not weigh the employee’s evidence against the employer’s rebuttal evidence, credibility of the parties and witnesses is not examined at this point.  Veco, Inc. v. Wolfer, 693 P.2d 865, 869-870 (Alaska 1985).  If the board finds the employer’s evidence is sufficient, the presumption of compensability drops out and the employee must prove his or her case by a preponderance of the evidence.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  This means the employee must “induce a belief” in the minds of the board members that the facts being asserted are probably true.  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  At this point, the board weighs the evidence, determines what inferences to draw from the evidence, and considers the question of credibility.

AS 23.30.122. Credibility of witnesses. The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury’s finding in a civil action.

The board’s finding of credibility “is binding for any review of the Board’s factual findings.”  Smith v. CSK Auto, Inc., 204 P.3d 1001, 1008 (Alaska 2009).  The board has the sole power to determine witness credibility, and its findings about weight are conclusive even if the evidence is conflicting.  See, e.g., Harnish Group, Inc. v. Moore, 160 P.3d 146, 153-54 (Alaska 2007); Thoeni v. Consumer Electronic Services, 151 P.3d 1249, 1256 (Alaska 2007); Municipality of Anchorage v. Devon, 124 P.3d 424, 431 (Alaska 2005). 

AS 23.30.145.  Attorney Fees. (a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation. When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded. In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including reasonable attorney fees. The award is in addition to the compensation or medical and related benefits ordered.

AS 23.30.155.  Payment of Compensation.  

. . .

(o) The director shall promptly notify the division of insurance if the board determines that the employer's insurer has frivolously or unfairly controverted compensation due under this chapter. After receiving notice from the director, the division of insurance shall determine if the insurer has committed an unfair claim settlement practice under AS 21.36.125.

A controversion notice must be filed “in good faith” to protect an employer from a penalty or to avoid referral to the Division of Insurance.  Harp v. ARCO Alaska, Inc., 831 P.2d 352, 358 (Alaska 1992).  “In circumstances where there is reliance by the insurer on responsible medical opinion or conflicting medical testimony, invocation of penalty provisions is improper.”  See also 3 A. Larson, Larson's Workmen's Compensation Law § 83.41(b)(2) (1990) (“Generally a failure to pay because of a good faith belief that no payment is due will not warrant a penalty.”).  “For a controversion notice to be filed in good faith, the employer must possess sufficient evidence in support of the controversion that, if the claimant does not introduce evidence in opposition to the controversion, the Board would find that the claimant is not entitled to benefits.”  Harp, 831 P.2d at 358.  The evidence which the employer possessed “at the time of controversion” is the relevant evidence reviewed to determine its adequacy to avoid a penalty.  Id.

ANALYSIS

1) Did Employee’s need for the medical treatment for his left upper extremity arise out of and in the course of Employee’s employment with Employer? 

The law requires analysis of the evidence presented to determine if Employee raised the presumption of compensability.   Employee asserts his left arm pain has not resolved since the 1987 work injury and, therefore, his past medical treatment is related to the work injury. Employee’s contention is supported by his treating physician Dr. McNamara.  Dr. McNamara opined Employee’s left upper extremity pain appeared to be directly related by chronology and history to Employee’s work injury and Employee’s elbow symptoms are probably referred pain from his shoulder pain.  He also opined Employee needs ongoing medical care as a result of the 1987 work injury.  This evidence is sufficient to raise the presumption of compensability, and Employer concedes Employee has attached the presumption of compensability.  (Employer’s Hearing Brief at 7, March 1, 2011).

Once the presumption is raised, Employer must rebut the presumption with substantial evidence, which is viewed in isolation and without a determination of credibility.  Employer relies on the EMEs by Drs. Schilperoort and Swanson.  Dr. Schilperoort opined the 1987 work injury involved a left shoulder strain which resolved with no net permanent impairment of function (EME Report at 8, Dr. Schilperoort).  Dr. Schilperoort based his opinion on a review of Employee’s medical records and his examination of Employee.  Dr. Schilperoort attributed Employee’s current left arm conditions to Employee’s degenerative arthritis and ancient left distal biceps tendon rupture with reformation of pseudotendon, and opined both were unrelated to the work injury.   Dr. Swanson opined the 1987 work injury resolved by October 28, 1987, based on a review of Employee’s medical records and his examination of Employee.  Dr. Swanson further attributed Employee’s current left arm complaints to Employee’s glenohumeral and acromioclavicular joint arthritis of the left shoulder, unrelated to the 1987 work injury.   Dr. Swanson also opined Employee’s prior biceps injury is a longstanding pre-existing injury, unrelated to Employee’s current symptoms.  Dr. Swanson explained the mechanism of injury during a violent swing of a bat would not cause an injury to the biceps muscle.  Drs. Schilperoort and Swanson’s reports standing alone are substantial evidence rebutting the presumption because Drs. Schilperoort and Swanson unequivocally rule out the work injury as a cause of Employee’s current left arm complaints and symptoms.  Their reports also provide an alternative explanation for Employee’s left arm conditions and symptoms.

Once Employer has rebutted the presumption of compensability, Employee must prove his claim that his medical costs arose out of and in the course of his employment with Employer by a preponderance of the evidence.  Employee is unable to meet this burden.  Only Dr. McNamara opined the 1987 work injury is related to his left arm complaints and symptoms, based upon the chronology and history provided by Employee.  However, the chronology and history Employee provided to Dr. McNamara was inaccurate and is unsupported by the record, including the medical treatment documentation in the months following the injury.  Additionally, Dr. McNamara attributes Employee’s ongoing osteoarthrosis of the glenohumeral joint to the work injury based upon the inaccurate history Employee provided.  Dr. McNamara opined, “[Employee] probably ruptured his biceps tendon from proximal, possibly even at the muscular tendinous junction by history, and now is having more symptoms with his arthritis in his shoulder.”  His statement is not strong evidence and is given little weight.

In contrast, SIME physician Dr. Inman and EME physicians Drs. Schilperoort and Swanson opined the 1987 work injury resulted in a left upper extremity contusion and/or strain, which resolved a few months from the original date of injury.  These physicians attribute Employee’s current left arm complaints and symptoms to a left biceps injury and left shoulder glenohumeral and acromioclavicular joint arthritis, both unrelated to the 1987 work injury.  Employee’s treating physicians Drs. Voke and McNamara also acknowledged Employee’s degenerative arthritis of the left shoulder.

Drs. Inman, Schilperoort and Swanson are credible in their opinions based on their thorough analysis of Employee’s medical records, and present persuasive evidence Employee’s current left arm complaints and symptoms, including the biceps injury, did not arise out of and in the course of Employee’s employment with Employer.  Employee contends the opinions of Drs. Swanson and Inman should be given less weight because Employee reported to these examinations without his x-rays and consequently the examinations were conducted without them.  However, Employee fails to explain how this failure affects Drs. Swanson and Inman’s opinions.  Drs. Swanson and Inman reviewed Employee’s MRIs, MRI reports and x-ray reports and based their opinions upon this evidence.  Further, Dr. Schilperoort examined Employee with these x-rays available and opined Employee’s current symptoms are unrelated to the 1987 work injury.  Their opinions are still stronger evidence than Dr. McNamara’s because Dr. McNamara’s opinion was based on the chronologically and historically inaccurate account Employee provided.

The preponderance of evidence demonstrates Employee’s 1987 work injury resolved by October 28, 1987, when Dr. Voke saw Employee for follow up and reported Employee had “full range of motion of the shoulders and cervical spine.”  Employee’s 1987 work injury is not the substantial cause of Employee’s current need for medical treatment for his left arm complaints and symptoms.  Accordingly, his claim for medical benefits related to his left upper extremity is denied.

2) Has Employee’s need for ongoing medical treatment arisen out of and in the course of Employee’s employment with Employer? 

A similar presumption analysis is applied to this issue.  Employee asserts his left arm pain has not resolved since the 1987 work injury and, therefore, his claim for ongoing medical treatment is related to the work injury.  Employee’s contention is supported by his treating physician Dr. McNamara.  Dr. McNamara opined Employee needs ongoing medical care as a result of the 1987 work injury.  This evidence is sufficient to raise the presumption of compensability and Employer concedes Employee has attached the presumption of compensability for ongoing medical care. (Employer’s Hearing Brief at 7, March 1, 2011).

The burden of production then shifts to Employer.   Drs. Schilperoort and Swanson opined the 1987 work injury resulted in a left upper extremity contusion and/or strain, which resolved a few months from the original date of injury.  They opine no further medical care is needed for these injuries which resolved without permanent impairment.  Drs. Schilperoort and Swanson’s reports standing alone are substantial evidence rebutting the presumption.  

Employee does not prove his claim by a preponderance of the evidence.  Employee needs no additional medical treatment for the 1987 work injury according to SIME physician Dr. Inman and EME physicians Drs. Schilperoort and Swanson.  The chronology and history Employee provided Dr. McNamara was inaccurate and unsupported by the record and consequently Dr. McNamara’s opinion is not strong evidence.  The 1987 work injury resolved by October 28, 1987, when Dr. Voke saw Employee for follow up and reported Employee had “full range of motion of the shoulders and cervical spine.”  Any ongoing medical care or treatment is because of Employee’s left biceps injury and left shoulder glenohumeral and acromioclavicular joint arthritis, both unrelated to the 1987 work injury.  The weight of credible medical evidence does not support a finding Employee’s current and ongoing need for medical care for his left upper extremity arose out of and in the course of his employment with Employer.  Consequently, his claim for ongoing medical benefits related to his 1987 work injury is denied.

3) Is Employee entitled to PPI, attorney’s fees and costs and were Employer’s controversions unfair or frivolous?

Employee has failed to meet his burden of proving his current left arm complaints and symptoms are work-related.  Employee’s 1987 work injury resolved without permanent impairment by October 28, 1987.  The foundation for Employee’s claims for further benefits, including PPI, was the work-relatedness of his injuries/conditions and in the absence of adequate proof of work-relatedness, Employee is not entitled to these benefits.  In 1987, the applicable permanent benefit available to an employee was permanent partial disability (PPD).  [image: image1.wmf]

The evidence does not support an award of additional benefits of PPI or PPD.  

Employee did not retain an attorney and is not entitled to an award of attorney’s fees and costs.  He did not prevail on any aspect of his claim, so even if he had an attorney, he would not be entitled to an award of fees or costs.

Finally, as set forth above, Employer produced sufficient evidence Employee is not entitled to benefits.  Employer’s controversions were based upon this evidence.  Accordingly, at the time of controversion, Employer possessed sufficient evidence to find Employee is not entitled to benefits.  Employer’s controversions were neither unfair nor frivolous.  Rockstad v. Chugach Eareckson Support Services, AWCAC Decision No. 140 at 37 (November 5, 2010).
CONCLUSIONS OF LAW

1) Employee’s need for medical treatment after October 28, 1987 for his left upper extremity did not arise out of and in the course of Employee’s employment with Employer.
2) Employee’s need for ongoing medical treatment did not arise out of and in the course of Employee’s employment with Employer.
3) Employee is not entitled to PPI, attorney’s fees or costs, and Employer’s controversions were not unfair or frivolous.


ORDER

1) Employee’s claim for medical benefits related to his left upper extremity is denied.
2) Employee’s claim for ongoing medical treatment as a result of the June 20, 1987 work injury is denied.
3) Employee’s claim for PPI is denied.
4) Employee’s claim for an award of attorney’s fees and costs is denied.
5) Employee’s request for an order finding Employer’s controversions are unfair or frivolous is denied.
Dated in Anchorage, Alaska on April        , 2011.
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David Kester, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JEFFREY PASCO employee / applicant v. ARCO ALASKA, INC., employer; ACE INDEMNITY INSURANCE CO., insurer / defendants; Case No. 198717330; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, on April 5, 2011.





Lynda Gillespie, Workers’ Compensation Officer
�








� The first paragraph of Dr. McNamara’s June 8, 2006 chart note refers to right arm pain but Employee testified at hearing it was his left arm.
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