ROCKY L. MOORE  v. NORTH STAR CONSTRUCTION EQUIPMENT INC

[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512

	ROCKY L. MOORE, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

NORTH STAR CONSTRUCTION 

EQUIPMENT, INC.,

                                                  Employer,

                                                    and 

AMERICAN INTERSTATE INSURANCE CO.,

                                                 Insurer,

                                                    Defendants.


	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

AWCB Case No.  200903671
AWCB Decision No.  11-0050
Filed with AWCB Fairbanks, Alaska

on April 19, 2011


North Star Construction Equipment, Inc. and American Interstate Insurance Co.’s (Employer) December 15, 2010, Petition for Modification of the Reemployment Benefits Administrator’s designee’s (RBA Designee) finding of eligibility for rehabilitation and reemployment benefits, was heard on April 14, 2011, in Fairbanks, Alaska.  Rocky Moore (Employee) appeared telephonically and represented himself.  Attorney Michael Budzinski represented Employer.  The record closed at the hearing’s conclusion on April 14, 2011.

ISSUES

Employer contends new evidence now exists in the record, which was not previously available for the RBA Designee’s consideration, and upon review makes Employee ineligible for reemployment benefits under AS 23.30.041.  Employer contends the RBA Designee abused her discretion in finding Employee eligible for reemployment benefits and seeks an order granting Employer’s petition for modification of the RBA Designee’s September 1, 2010 eligibility finding.

Employee contends he is incapable of performing the physical demands of all jobs he held in the ten years prior to his March 17, 2009 work injury, and requests an order upholding the RBA Designee’s September 1, 2010 decision finding him eligible for reemployment benefits.

1) Did the RBA Designee abuse her discretion by finding Employee eligible for reemployment benefits under AS 23.30.041(e)?

2) Shall the RBA Designee’s September 1, 2010 determination be modified under AS 23.30.130?

FINDINGS OF FACT

A review of the available record establishes the following facts and factual conclusions by a preponderance of the evidence:

1) On March 17, 2009, Employee experienced pain and numbness in his left thigh and upper leg while working as a heavy equipment operator for Employer (Report of Occupational Injury or Illness, March 17, 2009).

2) Employer accepted the compensability of Employee’s injury and provided temporary total disability (TTD) benefits and medical benefits (Compensation Report, April 2, 2009).  

3) Employee initially sought treatment at the emergency department of Fairbanks Memorial Hospital, and was referred for follow-up care with Matthew Raymond, M.D. (Fairbanks Memorial Hospital records, March 17, 2009).

4) On March 19, 2009, Dr. Raymond prescribed pain medications and noted a lumbar x-ray taken at Fairbanks Memorial Hospital showed a “small left-sided disc protrusion at L5-6” (Dr. Raymond report, March 19, 2009).

5) On April 16, 2009, Employee underwent a laminotomy at L5-6 performed by orthopedic surgeon David Witham, M.D. (surgical report of Dr. Witham, April 16, 2009).

6) Employee’s pain symptoms initially improved, though did not fully resolve, after surgery (follow-up reports of Dr. Witham, William Bell, M.D., April 2009 – July 2009).

7) On September 22, 2009, Employee treated with J. Michael James, M.D., and noted his back pain had escalated.  Dr. James ordered a computerized tomography (CT) myelogram (Dr. James report, September 22, 2009).

8) On October 20, 2009, Dr. James noted the CT myelogram demonstrated scarring and bulging at L5-6, and recommended a series of epidural steroid injections (Dr. James report, dated October 20, 2009).

9) Employee relocated to Oregon in early 2010 (record).

10) On April 29, 2010, during a visit to Alaska, Employee attended a follow-up appointment with Dr. James.  Dr. James diagnosed resolving lumbar radiculopathy and recommended Employee undergo a physical capacities evaluation (Dr. James record, April 29, 2010).

11) On April 30, 2010, Employee underwent a physical capacities evaluation performed by Dr. James.  Dr. James placed Employee in the “light-medium physical demand classification.”  Dr. James reviewed job analyses for Construction Equipment Mechanic, Operating Engineer, Tractor Mechanic and Front-end Loader Operator, the work Employee had performed during the ten years preceding his injury.  Dr. James felt Employee did not have the physical capacity to return to any of those positions (Physical Capacities Evaluation, April 30, 2010).

12) On August 31, 2010, Employee attended a follow-up appointment with Dr. James.  Dr. James stated “I believe he is physically capable of working as a motor operator
 and he was frankly told that today” (Dr. James record, August 31, 2010).

13) On September 1, 2010, the RBA designee, Deborah Torgerson, found Employee eligible for reemployment benefits, based on Dr. James’ April 30, 2010, opinion Employee did not have the physical capacity to perform the job duties of those occupations he had held in the ten years prior to his work injury and Employee would have a permanent impairment (Letter from D. Torgerson to Employee, September 1, 2010).

14) On September 14, 2010, Dr. James saw Employee for a permanent impartial impairment (PPI) rating.  Dr. James opined Employee was medically stable and “[h]e is able to return to work as a loader operator, therefore retraining is a moot point.”  Dr. James gave a PPI rating of 13% impairment of the whole person (Dr. James report, September 14, 2010).

15) Employer did not dispute the 13% PPI rating, and Employee is currently receiving regular PPI payments (Compensation Report, September 1, 2010).

16) On December 17, 2010, Employer filed a Petition for Modification of the RBA Designee’s September 1, 2010, finding Employee was eligible for reemployment benefits, citing new evidence (i.e., Dr. James’ August 31, 2010, report) unavailable to the RBA Designee when she made her determination of eligibility (Employer’s Petition for Modification, dated December 15, 2010).

17) At a prehearing conference (PHC) held on January 24, 2011, Employer requested the board designee set a hearing on its Petition for Modification.  The board designee scheduled a hearing on Employer’s Petition for Modification for March 31, 2011 (PHC Summary, January 24, 2011).

18) The March 31, 2011, hearing was rescheduled to April 14, 2011, to accommodate the board’s schedule (record).

19) At the April 14, 2011, hearing Employee credibly testified his “back is not healed” and he still experiences significant pain symptoms.  He last worked as a loader operator in 2003.  He has looked for work in Oregon as a loader operator, but employers are not yet hiring as it is too early in the construction season.  Employee will return to Alaska in May 2011 to look for work as a loader operator and will seek follow-up treatment with Dr. James.  He testified he is “willing to try out” work as a loader operator, but is not confident he will be successful because he does not believe he is able to lift fifty pounds, as the job requires (Employee’s testimony, April 14, 2011).

PRINCIPLES OF LAW

AS 23.30.041.  Rehabilitation and reemployment of injured workers.

. . .

(c) An employee and an employer may stipulate to the employee’s eligibility for reemployment benefits at any time.  If an employee suffers a compensable injury and, as a result of the injury, the employee is totally unable, for 45 consecutive days, to return to the employee’s employment at the time of injury, the administrator shall notify the employee of the employee’s rights under this section within 14 days after the 45th day.  If the employee is totally unable to return to the employee’s employment for 60 consecutive days as a result of the injury, the employee or employer may request an eligibility evaluation.  The administrator may approve the request if the employee’s injury may permanently preclude the employee’s return to the employee’s occupation at the time of the injury.  If the employee is totally unable to return to the employee’s employment at the time of the injury for 90 consecutive days as a result of the injury, the administrator shall, without a request, order an eligibility evaluation unless a stipulation of eligibility was submitted.  If the administrator approves a request or orders an evaluation, the administrator shall, on a rotating and geographic basis, select a rehabilitation specialist from the list maintained under (b)(6) of this section to perform the eligibility evaluation.  If the person that employs a rehabilitation specialist selected by the administrator to perform an eligibility evaluation under this subsection is performing any other work on the same workers’ compensation claim involving the injured employee, the administrator shall select a different rehabilitation specialist.

(d) Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings.  The administrator may grant up to an additional 30 days for performance of the eligibility evaluation upon notification of unusual and extenuating circumstances and the rehabilitation specialist’s request.  Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee’s eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under 
AS 23.30.110.  The hearing shall be held within 30 days after it is requested.  The board shall uphold the decision of the administrator except for abuse of discretion on the administrator’s part.

(e) An employee shall be eligible for benefits under this section upon the employee’s written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee’s job as described in the 1993 edition of the United States Department of Labor’s ‘Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles’ for

(1) the employee’s job at the time of injury; or

(2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the 1993 edition of the United States Department of Labor’s ‘Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles.’

Pursuant to AS 23.30.041(e)’s express language, medical evidence of eligibility must satisfy three requirements.  First, the evidence must take the form of a prediction. Second, the person making the prediction must be a physician.  Third, the prediction must compare the physical demands of the employee’s job, as the U.S. Department of Labor describes it, with the employee’s physical capacities.  Yahara v. Construction & Rigging, Inc., 851 P.2d 69, 73 (Alaska 1993).

AS 23.30.130.  Modification of awards.  (a)  Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in residence, or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure prescribed in respect of claims in AS 23.30.110.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reins​tat​es, increases or decreases the compensation, or award compensation.

The RBA-Designee’s decision must be upheld absent “an abuse of discretion.”  Several definitions of “abuse of discretion” appear in Alaska law although none appear in the Alaska Workers’ Compensation Act.  The Alaska Supreme Court describes abuse of discretion as “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.”  Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985).   See also Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979).  An agency’s failure to properly apply the controlling law may also be considered an abuse of discretion.  Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962); Black’s Law Dictionary 8 (7th ed. 2000).

The Administrative Procedure Act (APA) provides another, similar definition used by courts in considering appeals from administrative agency decisions.  It expressly includes reference to a “substantial evidence” standard:  

AS 44.62.570.  Scope of review.

. . .

(b) Inquiry in an appeal extends to the following questions: (1) whether the agency has proceeded without, or in excess of jurisdiction; (2) whether there was a fair hearing; and (3) whether there was a prejudicial abuse of discretion.  Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence. . . .  

. . .

(c) . . . If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by 

(1) the weight of the evidence; or 

(2) substantial evidence in the light of the whole record.  

When applying a substantial evidence standard of review, a “[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld.”  Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978).

8 AAC 45.150.  Rehearings and modifications of board orders.  (a) The board will, in its discretion, grant a rehearing to consider modification of an award only upon the grounds stated in AS 23.30.130.

(b) A party may request a rehearing or modification of a board order by filing a petition for a rehearing or modification and serving the petition on all parties in accordance with 8 AAC 45.060. 
(c) A petition for a rehearing or modification based upon change of conditions must set out specifically and in detail the history of the claim from the date of the injury to the date of filing of the petition and the nature of the change of conditions. The petition must be accompanied by all relevant medical reports, signed by the preparing physicians, and must include a summary of the effects which a finding of the alleged change of conditions would have upon the existing board order or award. 

(d) A petition for a rehearing or modification based on an alleged mistake of fact by the board must set out specifically and in detail 

(1) the facts upon which the original award was based; 

(2) the facts alleged to be erroneous, the evidence in support of the allegations of mistake, and, if a party has newly discovered evidence, an affidavit from the party or the party’s representative stating the reason why, with due diligence, the newly discovered evidence supporting the allegation could not have been discovered and produced at the time of the hearing; and 

(3) the effect that a finding of the alleged mistake would have upon the existing board order or award. 

(e) A bare allegation of change of conditions or mistake of fact without specification of details sufficient to permit the board to identify the facts challenged will not support a request for a rehearing or a modification. 

(f) In reviewing a petition for a rehearing or modification the board will give due consideration to any argument and evidence presented in the petition. The board, in its discretion, will decide whether to examine previously submitted evidence. 

In Hodges v. Alaska Constructors, Inc., 957 P.2d 957, 960-61 (Alaska 1998), the Alaska Supreme Court held a petition for modification under AS 23.30.130(a) is timely, and the board may consider modification, if the petitioner files the request within one year of the last payment of compensation, or of the filing of the challenged decision and order.  The Alaska Supreme Court discussed subsection 130(a) in Interior Paint Company v. Rodgers, 522 P.2d 164 (Alaska 1974): “The plain import of this amendment (adding “mistake in a determination of fact’ as a ground for review) was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted.”   Interior Paint Co., 522 P.2d at 168 (citations omitted).  The board applies AS 23.30.130 to changes in condition, including those affecting reemployment benefits and vocational status (see, e.g., Imhof v. Eagle River Refuse, AWCB Decision No. 94-0330 (December 29, 1994)).  


ANALYSIS

In its written brief, and at the April 14, 2011, hearing, Employer presented new medical evidence from Dr. James, Employee’s treating physician, in the form of opinions dated August 31, 2010, and September  14, 2010, issued respectively one day before and two weeks after the RBA Designee issued her eligibility determination.  Under 8 AAC 45.150(d)(2) this evidence is newly discovered and Employer could not with due diligence have produced it for the RBA Designee’s consideration prior to her September 1, 2010, finding of eligibility.

8 AAC 45.150(e) requires specific facts, not just a general allegation, of a change of condition or mistake of fact to serve as a basis for modification.  In this case, Employer identifies specific medical evidence developed after the RBA Designee’s determination, which it argues should render the employee not eligible for reemployment benefits under AS 23.30.041.  Although Dr. James opined in April 2010 Employee was unable to perform the physical requirements of any of the positions he held prior to his work injury, Dr. James examined Employee again in late August 2010, and determined Employee could perform the duties of motor operator.  This August 2010 report was not available to the RBA Designee at the time she made her September 1, 2010, determination of eligibility for reemployment benefits.  On review of the entire medical file as it now exists, there is no basis to find Employee will have permanent physical capacities less than the physical demands of jobs he held within the ten years prior to his work injury, as required under AS 23.30.041(e)(2).  Accordingly, based on the evidence in the present record, Employee is not eligible for benefits under AS 23.30.041.

Based on the record available to her at the time of her determination, substantial evidence existed to support the RBA Designee’s finding of eligibility.  However, on review of the present record, including the newly discovered and newly developed evidence, in light of AS 23.30.041(e)(2) there is not substantial evidence to support the RBA Designee’s determination.  Under AS 23.30.130, the RBA Designee’s determination will be modified.  Employee is not entitled to reemployment benefits under AS 23.30.041.

CONCLUSIONS OF LAW

1) The RBA Designee did not abuse her discretion by finding Employee eligible for reemployment benefits under AS 23.30.041(e), based on the evidence before her.
2) The RBA Designee’s September 1, 2010 determination shall be modified under AS 23.30.130.

ORDER

1) Employer’s December 15, 2010, Petition for Modification of the RBA Designee’s September 1, 2010, determination finding Employee eligible for reemployment benefits is GRANTED.

2) In accord with AS 23.30.041(d), the RBA Designee’s September 1, 2010 determination is reversed.  Employee is not eligible for reemployment benefits under AS 23.30.041.

Dated in Fairbanks, Alaska this _19__day of April, 2011.
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Sarah Lefebvre, Member

DISSENT BY PANEL MEMBER BIZZARRO

I respectfully dissent from the conclusions of my fellow panel members.  This case gives me some concern when it comes to Employee’s future reemployment options. Clearly the medical evidence shows an injury to Employee’s L5-6 disk with numerous treatments. Dr. James rated Mr. Moore for light to medium physical classification and stated Employee did not have the physical capacity to return to work at any of his prior ten year positions (April 2010). Dr. James then contradicted himself a few months later and stated “I believe he is physically capable of working as a motor operator…” (August 2010).  In addition, Employee testified his back is not healed and he still has significant pain and cannot lift the required 50 lbs. for his job-class. The Physical demands of a Loader Operator are tremendous, especially on the back.

I do not believe a modification of reemployment benefits is appropriate in this case, and Employee should receive a second medical opinion. Because of these concerns I dissent from the majority opinion.




















_________________________                                






Jeff Bizzarro, Member
RECONSIDERATION

A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of ROCKY MOORE, employee/applicant v. NORTH STAR CONSTRUCTION EQUIPMENT, INC., employer; AMERICAN INTERSTATE INSURANCE COMPANY, insurer/defendants; Case No. 200903671; dated and filed in the office of the Alaska Workers’ Compensation Board in Fairbanks, Alaska, on April 19____, 2011.







Diahann Caulineau-Kraft







Office Assistant II
�








� Throughout the hearing, the parties referred to “motor operator,” “loader operator,” and “front-end loader operator” as synonymous occupations with identical job duties.
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