CARMEN DIAZ  v. STATE OF ALASKA, DEPT. OF MILITARY & VETERAN’S AFFAIRS
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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	CARMEN DIAZ, 

                                                   Employee, 

                                                   Applicant,          

                                                   v. 

STATE OF ALASKA, DEPARTMENT

OF MILITARY & VETERAN AFFAIRS,

(self-insured)

                                                  Employer,

                                                  Defendants.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)
	        FINAL
        DECISION AND ORDER

        AWCB Case No.  200907492

        AWCB Decision No.  11-0053 

         Filed with AWCB Anchorage, Alaska

         on  April 28, 2011


Carmen Diaz’s (Employee) appeal of the reemployment benefits administrator designee’s (RBA designee) decision finding her ineligible for reemployment benefits was heard on April 27, 2011.  Employee appeared in person, represents herself, and testified.  Also testifying for Employee was her husband, Juan Diaz Miranda. Assistant Attorney General Dan Cadra represented the State of Alaska (State or Employer).  The record closed at the hearing’s conclusion on April 27, 2011.

ISSUES

Employee contends the RBA designee erred when she found her ineligible for reemployment benefits, as she no longer has the physical capacities necessary to perform as a job placement coordinator.  Employer contends substantial evidence exists to support the RBA designee’s determination Employee is ineligible for reemployment benefits, and the decision Employee is ineligible for reemployment benefits was not an abuse of discretion.

1. Is the RBA designee’s decision finding Employee ineligible for reemployment benefits supported by “substantial evidence”?

2. Did the RBA designee abuse her discretion when she found Employee ineligible for reemployment benefits?   

FINDINGS OF FACT

Evaluation of the record as a whole establishes the following facts by a preponderance of the evidence:

1) Employee was employed as a “Placement Coordinator” with the State of Alaska, Department of Military and Veteran’s Affairs, Alaska Military Youth Academy.  (Record).

2) On May 29, 2009, she tripped over a broken tile at the entrance of the Dimond Center, a business and shopping center housing her office, injuring her left foot and knee.  (Report of Injury, June 8, 2009).

3) The State did not contest compensability of Employee’s work injury, and began paying medical and time loss benefits.  Ultimately, Employee had left total knee replacement surgery. (Record).

4) Employee missed 90 consecutive days of work as a result of her injury, and was referred to the RBA for a reemployment benefits eligibility evaluation.  (Letter from Harbor Adjustment Service to RBA, August 19, 2010).

5) On September 3, 2010, Loretta Cortis, of Jill Friedman & Associates, was assigned as the rehabilitation specialist to complete a reemployment eligibility evaluation. (Letter from Debra Reed, Workers’ Compensation Technician, to Employee, September 3, 2010).

6) Employee provided Ms. Cortis with her work history, and Ms. Cortis selected SCODRDOT 166.267-034, “Job Development Specialist,” as best describing Employee’s job at the time of injury.  Employee had been in this position with the State since 1996.  (Eligibility Evaluation Report, November 2, 2010 at 3).  

7) SCODRDOT 166.267-034, “Job Development Specialist,” is also known at a Career Placement Services Counselor, Job Coach, Job Developer, Job Developer Placement Specialist and Job Development Specialist.  The SCODRDOT describes it as a sedentary job, requiring the exertion of force to 10 pounds occasionally, or a negligible amount of force frequently, to lift, carry, push, pull, or move objects.  

8) On September 21, 2010, Employee’s treating physician, Robert J. Hall, M.D., predicted Employee will have the physical capacities to perform “Light Work,” requiring the exertion of up to 20 pounds of force occasionally, and/or up to 10 pounds of force frequently, and/or a negligible amount of force constantly to move objects.  These are physical demand requirements in excess of those for sedentary work.  Light Work usually requires walking or standing to a significant degree.  Dr. Hall also predicted Claimant will have the physical capacities to perform the duties of a Job Development Specialist, her job at the time of injury. Dr. Hall’s September 21, 2010 prediction is the last medical record Ms. Cortis reviewed prior to issuing her report.  (Physician’s prediction of Physical Capacities, Robert J. Hall, M.D., September 21, 2010).

9) On November 4, 2010, Ms. Cortis filed her “Eligibility Evaluation Report for Reemployment Preparation Benefits per AS 23.30.041.” She recommended Employee be found ineligible for rehabilitation services because her treating physician, Dr. Hall, predicted she will have the physical capacities to perform “Light Work,” as well as to perform her job at the time of injury.  (Id. at 3).

10) On November 19, 2010, the RBA designee determined Employee was not eligible for reemployment benefits because Dr. Hall predicted she would have the permanent physical capacities to perform the physical demands of her job at the time of injury.  (Letter from Deborah Torgerson to Employee, November 19, 2010).

11)  On November 29, 2010, Employee was served with the RBA designee’s determination she was not eligible for reemployment benefits.  (Return Receipt 7010 1670 0001 7519 9598).

12)  On December 8, 2010, Employee timely filed an appeal of the RBA designee’s determination.  (Workers’ Compensation Claim, filed December 8, 2010).

13) At a February 8, 2011, prehearing conference, the parties waived the need for an Affidavit of Readiness for Hearing, and the matter was set for hearing on Employee’s appeal of the RBA designee’s determination she was ineligible for reemployment benefits.  (Prehearing Conference Summary, February 8, 2011).

14)  Employee and her husband testified Employee continues to need a cane to walk short distances, and a walker to walk long distances. (Testimony).

15)  Employee’s husband testified her job as a placement coordinator required carrying in excess of 10 pounds, and involved considerable walking.  (Mr. Diaz testimony).

16)  Employee testified similarly, stating that during the last two years of her tenure she also did recruiting and orientations, and had requested and received a wagon of some sort to carry or pull files back and forth between her office in the Dimond Center and Fort Richardson.  (Employee testimony).

17)  Employee further testified she believes she cannot perform the sedentary duties of a placement coordinator because her need to get up and walk, presumably to stretch her knees, after sitting for long periods, would interfere with her job duties.  (Id.).

18)  Employee testified she disagrees with Dr. Hall’s prediction, plans to speak to him about this when she sees him in the upcoming weeks, is still in pain and receiving medical care for her left knee, and is not medically stable.  (Id.)  

PRINCIPLES OF LAW

AS 23.30.041.  Rehabilitation and reemployment of injured workers. 
. . .

(d) Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings. . . .   Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee’s eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110.  The hearing shall be held within 30 days after it is requested.  The board shall uphold the decision of the administrator except for abuse of discretion on the administrator’s part. (emphasis added).

(e) An employee shall be eligible for benefits under this section upon the employee’s written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee’s job as described in the 1993 edition of the United States Department of Labor’s ‘Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles’ for:

(1) the employee’s job at the time of injury; or

(2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the 1993 edition of the United States Department of Labor’s ‘Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles.’ (emphasis added).

An employee is eligible for reemployment benefits upon the employee’s written request and by having a physician predict the employee will have permanent physical capacities that are less than the physical demands of the employee’s job as described in the 1993 edition of the United States Department of Labor’s “Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles”  (SCODRDOT) for (1) the employee’s job at the time of injury; or (2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury.  AS 23.30.041(e).

Medical evidence of eligibility must satisfy three requirements. First, the evidence must take the form of a prediction.  Second, the person making the prediction must be a physician.  Third, the prediction must compare the physical demands of the employee’s job as defined in the SCODRDOT, with the employee’s physical capacities.  Yahara v. Construction & Rigging, Inc., 851 P.2d 69, 73 (Alaska 1993).  

The language of AS 23.30.041(e) is clear--the board must compare the physical demands of a specific job as found in the SCODRDOT with the employee’s physical capacities.  Employees are eligible for reemployment benefits if their physical capacities are less than the physical demands described in the SCODRDOT.  Konecky v. Camco Wireline, Inc., 920 P.2d 277, 281(Alaska 1996); Yahara at 73; Rydwell v. Anchorage Sch. Dist., 864 P.2d 526, 529 (Alaska 1993).  It is irrelevant if the actual work demands in a particular employment situation are more or less than those defined in the SCODRDOT, or if a SCODRDOT description does not reflect the actual physical demands of a specific job.  Konecky at 282.  Enforcement of the statute’s plain language promotes the legislative intent to ensure a prompt, efficient, more cost-effective, successful, and less litigated rehabilitation system.  Id. at 282-283. 

AS 23.30.041(e) allows an employee to designate a treating physician who must be consulted, and whose views must be considered when evaluating the employee’s eligibility for reemployment benefits.  Irvine v. Glacier General Construction, 984 P.2d 1103, 1107 (Alaska 1999).

An RBA decision concerning an employee’s eligibility for reemployment benefits must be upheld absent an “abuse of discretion” on the administrator’s part.  AS 23.30.041(d).  Although no definition of “abuse of discretion” appears in the Alaska Workers’ Compensation Act, it has been defined to include “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive,” failing to apply controlling law or regulation, or failing to exercise sound, reasonable and legal discretion.  Smith v. CSK Auto, Inc., 204 P.3d 1001, 1013 (Alaska 2009); Irvine v. Glacier General Construction, 984 P.2d 1103, 1107, n. 13 (Alaska 1999); Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985); Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979; Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962). 

The Administrative Procedures Act, at AS 44.62.570, contains terms similar to those cited above, but also expressly includes reference to a substantial evidence standard:  

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.  (emphasis added).

On appeal to the Alaska Worker’s Compensation Appeals Commission and the courts, decisions reviewing RBA determinations are subject to reversal under the “abuse of discretion” standard, incorporating the “substantial evidence test” in AS 44.62.570.  In order to meet that standard, the board also applies a substantial evidence standard in reviewing an RBA determination.  E.g., Holben v. Chugach Support Services, AWCB Dec. No. 09-0147, at page 10 (September 8, 2009).  "Substantial evidence" is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion. Tolbert v. Alascom, Inc., 973 P.2d 603, 611-612 (Alaska 1999); Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978).  

Accordingly, an abuse of discretion will be found where the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence.  If, in light of the evidence as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order must be upheld.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978).  

ANALYSIS

1. Is the RBA designee’s decision finding Employee ineligible for reemployment benefits supported by “substantial evidence”?

An employee is eligible for reemployment benefits by having a physician predict the employee will have permanent physical capacities that are less than the physical demands of the employee’s job as described in the 1993 edition of the United States Department of Labor’s “Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles”  (SCODRDOT) for (1) the employee’s job at the time of injury; or (2) other jobs that exist in the labor market the employee has held or received training for within 10 years before the injury.  Conversely, an employee is not eligible for reemployment benefits where she will have permanent physical capacities equal to or greater than the physical demands of the  job or jobs she has held in the ten years prior to the work injury, as the SCODRDOT describes those physical demands.  Because the law requires application of the SCODRDOT job description, that the actual physical demands of a specific job may vary from the SCODRDOT job description is irrelevant to a determination of eligibility for reemployment benefits.

The evidence before the RBA designee showed Employee was employed as a placement coordinator, or job development specialist, for more than 10 years prior to her May 29, 2009 work injury.  Placement coordinator, or job development specialist, is a sedentary job, and requires exerting up to 10 pounds of force occasionally, and/or a negligible amount of force frequently or constantly to lift, carry, push, pull, or otherwise move objects.  Sedentary work involves sitting most of the time, but may involve walking or standing for brief periods.  Employee’s treating physician, Dr. Hall, however, predicted Employee would have the physical capacities to perform “light work,” which requires exerting up to 20 pounds of force occasionally, and/or up to 10 pounds of force frequently, and usually requires walking or standing to a significant degree.  The physical demands of “light work” are greater than for sedentary work.  Accordingly, a reasonable person would accept Dr. Hall’s opinion as adequate to support the conclusion Employee will have the physical capacities to perform her job at the time of injury.  The RBA designee’s decision is thus based on substantial evidence.

2. Did the RBA designee abuse her discretion when she found Employee ineligible for reemployment benefits?   

The RBA designee’s decision must be upheld absent an abuse of discretion.  An abuse of discretion occurs where a decision is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.  There is no evidence to support a finding the RBA designee’s decision was arbitrary, capricious or stemmed from an improper motive.  The decision is not manifestly unreasonable because it is based on Dr. Hall’s prediction Employee will be able to perform the sedentary work required of her job at the time of injury.  As shown above, this is substantial evidence supporting the RBA designee’s decision.  The same evidence demonstrates the RBA designee was not arbitrary, capricious, manifestly unreasonable or acting from an improper motive when she found Employee not eligible for reemployment benefits.  The RBA designee did not abuse her discretion when she found Employee ineligible for reemployment benefits.

Accordingly, on the record before the RBA designee and the board, the designee’s decision must be upheld.  Should Employee’s physical capacities as a result of her work injury change, she may, within one year from issuance of this decision and order, file a petition for modification of this decision, under AS 23.30.130, by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CONCLUSIONS OF LAW

1. Substantial evidence supports the RBA designee’s finding Employee is ineligible for reemployment benefits.

2. The RBA designee did not abuse her discretion when she found Employee ineligible for reemployment benefits.

 





ORDER

The RBA designee’s decision finding Employee ineligible for reemployment benefits is affirmed.  Employee’s appeal of that decision is denied.

Dated at Anchorage, Alaska, this 28 day of April, 2011.


                                          ALASKA WORKERS' COMPENSATION BOARD



_________________________________



Linda M. Cerro, Designated Chair



_________________________________


                                           
Patricia Vollendorf, Member

                           
_________________________________



Robert Weel, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

                                                           RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of CARMEN DIAZ / applicant; v. STATE OF ALASKA, DEPT. OF MILITARY & VETERAN’S AFFAIRS (self-insured), employer, Case No. 200907492; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 28 day of April, 2011.



__________________________________



Jean Sullivan, Office Assistant I 
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