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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	ESTATE OF CRAIG A. BAGLEY,

                               Deceased Employee, 

                                                   v. 

ALASKA MECHANICAL INC.,

                               Employer,

                                                   and 

SEABRIGHT INSURANCE CO.,

                               Insurer,

                               Defendants.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

AWCB Case No.  200710859
AWCB Decision No. 11-0055
Filed with AWCB Fairbanks, Alaska

on May 2, 2011


Jennifer (Adair) Henley’s December 16, 2010, claim for reinstatement of death benefits on behalf of her minor children, Justice Bagley and Brandon Bagley, was heard on April 14, 2011, in Fairbanks, Alaska.  Ms. Henley appeared telephonically and represented herself and her minor children Justice Bagley and Brandon Bagley.  Attorney Vicki Paddock appeared telephonically on behalf of Alaska Mechanical, Inc. and Seabright Insurance Co. (Employer).  The record closed on April 14, 2011, at the conclusion of the hearing.

ISSUES

Ms. Henley contends AS 23.30.215(b) sets a mandatory minimum amount for weekly death benefits for children of $50, which would equate to a minimum of $25 per week for each of her children.  She requests the board reinstate benefits to Justice Bagley and Brandon Bagley at a minimum of $25 per week each retroactive to October 2010.

Employer contends Justice Bagley and Brandon Bagley are not entitled to additional death benefits, as they are receiving Social Security survivor’s benefits, and AS 23.30.225(a) allows Employer to offset death benefits to surviving children even below the statutory minimum set out at 
AS 23.30.215(b).

1. Does AS 23.30.225(a) permit Employer to reduce the beneficiaries’ weekly death benefit below the minimum amount as stated in AS 23.30.215(b)?

2. Is Employer required to pay Justice Bagley and Brandon Bagley the statutory minimum set forth in AS 23.30.215(b) if the total weekly death benefit for all children exceeds the statutory minimum amount?

3. Are Justice Bagley and Brandon Bagley entitled to additional death benefits?

FINDINGS OF FACT

A review of the available record establishes the following facts and factual conclusions by a preponderance of the evidence:

1. On July 19, 2007, Employee was killed in a work-related accident while working for Employer in Nome, Alaska, when an aerial man-lift in which he was working tipped over and hit the ground (Report of Occupational Injury or Illness, July 21, 2007).

2. Employer accepted compensability and began payment of death benefits (record).

3. Justice Bagley, age 13 (born June 8, 1997), and Brandon Bagley, age 12 (born July 19, 1998), are Employee’s biological children with Jennifer Henley (testimony of Jennifer Henley, Bagley v. Alaska Mechanical, Inc., AWCB Dec. No. 08-0204 (October 31, 2008)(Bagley I)).

4. Employee and Jennifer Henley were never married (record, testimony of Jennifer Henley).

5. At the time of his death, Employee was married to Michele Bagley and was living with and supporting her three children, his stepchildren, Broc Cowitz, Samantha Cowitz, and Austin Cowitz (Bagley I, at 5).

6. Employer calculated weekly death benefits of $537.50 pursuant to AS 23.30.215(a)(1)(c), utilizing the spendable weekly wage as calculated under AS 23.30.220(a)(4).  Benefits were distributed as follows:

a. $161.25 to Employee’s widow, Michele Bagley

b. $ 75.25 to Broc Cowitz, DOB 4/21/1992 (Employee’s stepchild)

c. $ 75.25 to Samantha Cowitz, DOB 3/6/1993  (Employee’s stepchild)

d. $ 75.25 to Austin Cowitz, DOB 6/25/1995 (Employee’s stepchild)

e. $ 75.25 to Justice Bagley, DOB 6/8/1997 (Employee’s biological child)

f. $ 75.25 to Brandon Bagley, DOB 7/19/1998 (Employee’s biological child) (Bagley I, at 2).

7. Jennifer Henley challenged the right of Employee’s stepchildren to share in statutory death benefits.  Bagley I affirmed Employer’s death benefit calculations were accurate and found Employee had stood in loco parentis to the Cowitz children for more than a year before his death.  Based on their reliance on him for emotional, physical and financial support, Bagley I found each of the Cowitz children met the definition of “child” per AS 23.30.395(7) and was entitled to share in Employee’s death benefits (Bagley I, at 5-6).

8. On October 2, 2007, the Social Security Administration (SSA) notified Jennifer Henley Justice Bagley and Brandon Bagley were eligible for Social Security Survivor’s benefits of $830.00 per month, retroactive to July 2007 (SSA Eligibility letters, October 2, 2007).

9. Employer continued making regular death benefit payments of $75.25 per week to Justice Bagley and Brandon Bagley until October 2010, when it received notice the children were receiving Social Security benefits (Employer’s Hearing Brief, March 24, 2011).

10. On November 5, 2010, Employer filed a Compensation Report showing a calculation of the Social Security offset to death benefits payable to Justice Bagley and Brandon Bagley, resulting in a net benefit amount to each child of $0.00.  Employer calculated the offset as follows: $830 monthly SSA benefit x 12/52 - $191.53 x ½ = reduction amount of $95.76.  Weekly rate of $72.25 per child - $95.76 = reduced rate of $0.00 (Compensation Report, November 5, 2010).

11. On December 20, 2010, Jennifer Henley filed a Workers’ Compensation Claim (WCC) seeking reinstatement of Justice Bagley and Brandon Bagley’s death benefits.  She stated on the claim form: 

Justice and Brandon Bagley’s payments stopped in October 2010.  They are entitled by law at least $25.00 a week per child.  No less than that.  Michelle Bagley’s children do not live with her.  Craig didn’t adopt them and Justice and Brandon deserve what’s theirs.  Please reinstate their claim, payments, and back payments from the date it ended (Jennifer Henley’s December 16, 2010, WCC).

12. On January 14, 2011, Employer filed an Answer to Ms. Henley’s WCC, denying payment of benefits to Brandon Bagley and Justice Bagley after October 29, 2010, and asserting it is “entitled to reduce a beneficiary’s weekly compensation based on benefits received from the SSA, regardless of the minimum statutory benefits defined in AS 23.30.215(b)” (Employer’s January 12, 2011, Answer).
13. On February 9, 2011, the parties attended a prehearing conference (PHC) and agreed to set a hearing on Jennifer Henley’s December 16, 2010, WCC.  The board designee set the hearing for March 31, 2011 (PHC Summary, February 9, 2011).
14. The March 31, 2011, hearing was rescheduled to April 14, 2011, to accommodate the board’s schedule (record).
15. Broc Cowitz, Samantha Cowitz and Austin Cowitz are not subject to the Social Security offset and continue to receive $75.25 per week in death benefits (record).
PRINCIPLES OF LAW


AS 23.30.155. Payment of compensation.

…
(j) If an employer has made advance payments or overpayments of compensation, the employer is entitled to be reimbursed by withholding up to 20 percent out of each unpaid installment or installments of compensation due. More than 20 percent of unpaid installments of compensation due may be withheld from an employee only on approval of the board. 


AS 23.30.215. Compensation for death. 

(a) If the injury causes death, the compensation is known as a death benefit and is payable in the following amounts to or for the benefit of the following persons: 

(1) reasonable and necessary funeral expenses not exceeding $5,000; 

(2) if there is a widow or widower or a child or children of the deceased, the following percentages of the spendable weekly wages of the deceased: 

(A) 80 percent for the widow or widower with no children; 

(B) 50 percent for the widow or widower with one child and 40 percent for the child; 

(C) 30 percent for the widow or widower with two or more children and 70 percent divided equally among the children; 

(D) 100 percent for an only child when there is no widow or widower; 

(E) 100 percent, divided equally, if there are two or more children and no widow or widower; 

(3) if the widow or widower remarries, the widow or widower is entitled to be paid in one sum an amount equal to the compensation to which the widow or widower would otherwise be entitled in the two years commencing on the date of remarriage as full and final settlement of all sums due the widow or widower; 

(4) if there is no widow or widower or child or children, then for the support of father, mother, grandchildren, brothers and sisters, if dependent upon the deceased at the time of injury, 42 percent of the spendable weekly wage of the deceased to such beneficiaries, share and share alike, not to exceed $20,000 in the aggregate; 

(5) $5,000 to a surviving widow or widower, or equally divided among surviving children of the deceased if there is no widow or widower. 

(b) In computing death benefits, the spendable weekly wage of the deceased shall be computed under AS 23.30.220 and shall be paid in accordance with AS 23.30.155 and subject to the weekly maximum limitation in the aggregate as provided in AS 23.30.175 , but the total weekly compensation may not be less than $75 for a widow or widower nor less than $25 weekly to a child or $50 for children. 

(c) All questions of dependency shall be determined as of the time of the injury, or death….


AS 23.30.220. Determination of spendable weekly wage.

(a) Computation of compensation under this chapter shall be on the basis of an employee’s spendable weekly wage at the time of injury. An employee's spendable weekly wage is the employee's gross weekly earnings minus payroll tax deductions. An employee’s gross weekly earnings shall be calculated as follows: 

(1) if at the time of injury the employee’s earnings are calculated by the week, the weekly amount is the employee's gross weekly earnings; 

(2) if at the time of injury the employee’s earnings are calculated by the month, the employee’s gross weekly earnings are the monthly earnings multiplied by 12 and divided by 52; 

(3) if at the time of injury the employee’s earnings are calculated by the year, the employee’s gross weekly earnings are the yearly earnings divided by 52; 

(4) if at the time of injury the employee’s earnings are calculated by the day, by the hour, or by the output of the employee, then the employee's gross weekly earnings are 1/50 of the total wages that the employee earned from all occupations during either of the two calendar years immediately preceding the injury, whichever is most favorable to the employee; 


AS 23.30.225. Social security and pension or profit sharing plan offsets. 

(a) When periodic retirement or survivors’ benefits are payable under 42 U.S.C. 401 - 433 (Title II, Social Security Act), the weekly compensation provided for in this chapter shall be reduced by an amount equal as nearly as practicable to one-half of the federal periodic benefits for a given week….


AS 23.30.395. Definitions.

In this chapter…

(7) “child” includes a posthumous child, a child legally adopted before the injury of the employee, a child in relation to whom the deceased employee stood in loco parentis for at least one year before the time of injury, and a stepchild or acknowledged illegitimate child dependent upon the deceased, but does not include married children unless wholly dependent on the employee;

(8) “child,” “grandchild,” “brother,” and “sister,” include only persons who are under 19 years of age, persons who, though 19 years of age or over, are wholly dependent upon the deceased employee and incapable of self-support by reason of mental or physical disability, and persons of any age while they are attending the first four years of vocational school, trade school, or college, and persons of any age while they are attending high school….

(40) “widow” includes only the decedent’s wife living with or dependent for support on the decedent at the time of death, or living apart for justifiable cause or by reason of the decedent’s desertion at such time….

 
8 AAC 45.225. Social security and pension or profit sharing plan offsets.

(a) An employer may reduce an employee’s or beneficiary’s weekly compensation under AS 23.30.225(a) by

(1) getting a copy of the Social Security Administration's award letter showing the 

(A) employee or beneficiary is being paid retirement or survivor’s benefits; 

(B) amount, month, and year of the initial entitlement; and 

(C) amount, month, and year of each dependent’s initial entitlement; 

(2) computing the reduction using the employee’s or beneficiary’s initial Social Security entitlement, and excluding any cost-of-living adjustments; and 

(3) completing, filing with the board, and serving upon the employee or beneficiary a Compensation Report form showing the reduction and how it was computed, together with a copy of the Social Security Administration’s award letter.

In Hoth v. State of Alaska, D.N.R., AWCB Dec. No. 01-0228 (November 15, 2001), the board determined an employee’s weekly compensation rate may not be offset by his Social Security retirement benefits to below the statutory minimum set at AS 23.30.175 (22 percent of the maximum rate).  The Hoth panel acknowledged the Alaska Supreme Court’s decision in Green v. Kake Tribal Corp., 816 P.2d 1363 (Alaska 1991), which held an employee’s compensation may be reduced to zero to allow an employer to recoup overpayments it has made to an employee.  However, in Hoth, the employer was not seeking only to recover an overpayment, but to have the board set the appropriate compensation rate.  Finding the legislature provided “an explicit minimum rate for the employee in unambiguous language,” the board held the employer could not use the Social Security offset set out in AS 23.30.225 to reduce the employee’s compensation rate below the statutory minimum.  Hoth, at 4.

Similarly, in Normand v. Leslie Cutting, AWCB No. 89-0105 (May 5, 1989), the board held a Social Security survivor’s benefit may not be used to offset a widow’s weekly benefit below the statutory minimum of $75 per week, set out in AS 23.30.215(b).  The Normand panel relied on the reasoning in Heasley v. Chilkoot Lumber, AWCB Dec. No. 89-0086 (April 13, 1989), in addressing the potential conflict between AS 23.30.215 and AS 23.30.225: “…those two statutory provisions should be construed together.  In accord with Heasley, we find Petitioners are entitled to a social security offset, but only to the extent the offset does not reduce [the widow’s] benefit below $75 per week.” Normand, at 2 (citation omitted).

ANALYSIS

Bagley I affirmed the correct calculation of weekly death benefits to Justice Bagley and Brandon Bagley is $75.25 each.  When Employer learned in October 2010 Justice Bagley and Brandon Bagley were receiving Social Security survivor’s benefits, it recalculated their weekly death benefits, applying the Social Security offset calculation as set out at AS 23.30.225(a).  That provision allows an Employer to reduce a beneficiary’s weekly benefit amount by one-half of the weekly Social Security benefit amount.  8 AAC 45.225 requires the offset calculation use the beneficiary’s initial entitlement amount, which in this case is $830 per month for both Justice Bagley and Brandon Bagley.  Multiplying $830 by 12 and dividing by 52 equates to a weekly Social Security benefit amount of $191.54 per child, one-half of which is $95.77.  Subtracting $95.77from Justice Bagley’s and Brandon Bagley’s $75.25 weekly death benefit amount equates to a weekly benefit amount of less than zero.  Applying this calculation, Employer ceased death benefit payments to Justice Bagley and Brandon Bagley in October 2010.

Jennifer Henley argues this calculation violates the requirements of AS 23.30.215(b), which sets the minimum death benefit amount for children at $50 per week, equating to $25 per week each for Justice Bagley and Brandon Bagley.  Employer argues it is entitled to reduce the children’s benefit amount to zero despite the language of AS 23.30.215(b).

Only a handful of board decisions address whether the Social Security offset may be applied so as to render a weekly benefit amount less than the statutory minimum, but those cases consistently find it may not.  Hoth, Normand, and Heasley are instructive in this case, and Employer’s contention in its brief these decisions are “flatly wrong” is not persuasive.  As it did in these prior cases, the board construes AS 23.30.215 and AS 23.30.225 together, and holds Employer may reduce the beneficiaries’ weekly benefit as allowed at AS 23.30.225(a), but only inasmuch as it does not conflict with the statutory minimum amount set at AS 23.30.215(b).
While Jennifer Henley is correct the statutory minimum weekly death benefit is set at $50 for children, which would equate to $25 each for Justice Bagley and Brandon Bagley, she fails to recognize the Cowitz children must be included in the analysis.  Employee’s stepchildren are not subject to the Social Security offset, as they do not receive Social Security Survivor’s benefits because they are not Employee’s biological children.  They are, however, “children,” as defined in the Act, as Bagley I found they presented adequate evidence to meet the statutory definition of “child” found at AS 23.30.395(7).  Therefore, Employee’s three stepchildren are included as “children” for purposes of AS 23.30.215(b).  That section sets the minimum weekly death benefit amount at $50 for children.  The Cowitz children are currently receiving $75.25 per week each, which calculates to a total weekly death benefit “for children” of $225.75, above the statutory minimum amount.  Therefore, applying the Social Security offset, Justice Bagley and Brandon Bagley’s weekly compensation amount may be reduced to zero without violating the mandatory minimum set out at AS 23.30.215(b).  Justice Bagley and Brandon Bagley are thus not entitled to additional death benefits.

CONCLUSIONS OF LAW

1. Employer may not use AS 23.30.225(a) to offset a beneficiary’s weekly death benefits to less than the statutory minimum as set out at AS 23.30.215(b).

2. Employer is not required to pay Justice Bagley and Brandon Bagley the statutory minimum set forth in AS 23.30.215(b) if the total weekly death benefit for all children exceeds the statutory minimum amount.

3. Justice Bagley and Brandon Bagley are not entitled to additional weekly death benefits.

ORDER

1. Jennifer Henley’s December 16, 2010, WCC is denied.

2. The board retains jurisdiction over further disputes.

Dated in Fairbanks, Alaska, May ____, 2011.

ALASKA WORKERS’ COMPENSATION BOARD

______________________________
Amanda Eklund, Designated Chair

______________________________
Jeff Bizzarro, Member

______________________________
Sarah Lefebvre, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION

A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of the ESTATE OF CRAIG A. BAGLEY, applicant; v. ALASKA MECHANICAL INC., employer; SEABRIGHT INSURANCE CO., insurer/defendants; Case No. 200710859; dated and filed in the office of the Alaska Workers’ Compensation Board in Fairbanks, Alaska, on May ____, 2011.
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