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ALASKA WORKERS’ COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	In re ESTATE OF JOHN P. WATSON, 

                                                  Employee, 
                                                     Applicant,

                                                   v. 

CITY OF KENAI, 

                                                  Employer,

                                                   and 

ALASKA PUBLIC ENTITY INSURANCE,

                                                  Insurer,

                                                     Defendants.
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	FINAL DECISION AND ORDER
AWCB Case No. 200323890
AWCB Decision No. 11-0056
Filed with AWCB Anchorage, Alaska

on May 4, 2011



Beneficiary Renetta Hensler’s (Petitioner) July 16, 2010 petition for an order compelling the respondent City of Kenai (Employer) to file the original, signed compromise and release (C&R) agreement, and alternately for an order stating the C&R was effective upon filing, was heard on March 30, 2011, in Anchorage, Alaska.  Attorney Patricia Zobel represented Employer and its carrier Alaska Public Entities Insurance (APEI).  Attorney Steven Constantino represented Petitioner.  Kathy Watson and Chelaine Rust, additional beneficiaries and signers of a previous C&R not implicated in this hearing, were not represented and did not participate.  Witnesses included Petitioner and her mother Susan Lee, who testified on Petitioner’s behalf telephonically; on behalf of Employer, Jeff Bush testified telephonically and Alicia Thurman testified in person.  At hearing on March 30, 2011, Kathleen Watson did not appear or otherwise participate and no party had any objection to the hearing going forward without her presence.

The record remained open for post-hearing briefing and closed on April 8, 2011, when the parties’ post-hearing memoranda were filed.

At hearing on March 30, 2011, Petitioner raised arguments in her hearing brief, which Employer had not addressed in its hearing brief.  Employer agreed to go forward with the hearing including Petitioner’s new arguments concerning the effectiveness of the C&R upon filing, with its related issues, because its position and arguments remained the same.  Employer was given an opportunity to provide post-hearing briefing to address Petitioner’s new arguments.  

ISSUES

Petitioner contends she and employer entered into a C&R under which Petitioner waived her right to all further death benefits for the sum of $65,000.00.  She contends the parties accepted the agreement Employer’s attorney drafted, signed it, and turned it over to Employer’s attorney.  Petitioner contends Employer’s attorney signed the agreement, filed a copy with the probate court, requested probate court approval, and represented to the probate court this agreement was a fair, just agreement with which Employer agreed, and represented to the court the C&R was in Petitioner’s “best interest.”  However, Petitioner contends several days before the probate court hearing, Employer filed a document with the court stating it had withdrawn from the settlement agreement and argued the pending petition was moot.  Petitioner contends the C&R is “valid,” and cannot be unilaterally withdrawn by Employer.  She contends statutory and regulatory protections related to C&Rs are designed to protect injured workers and their beneficiaries, not employers and insurers.  Consequently, Petitioner contends settlement agreements are not valid and enforceable unless and until they are either filed with the board and effective upon filing, or in applicable cases, Board approved.  However, Petitioner further contends contract law principles apply in this instance, and Employer cannot unilaterally withdraw from its agreement absent “special circumstances,” not present in this case.  She contends an “implied covenant of good faith and fair dealing,” prohibits Employer from doing anything to injure her rights to the benefit of this agreement.  Petitioner contends Employer had a hidden, “secret” contingency in the agreement, and the settlement was actually contingent upon a separate agreement with Ms. Watson.  Petitioner contends inappropriate “mischief” comes into play when unsophisticated parties are subject to “willy-nilly” changes to agreements by sophisticated insurance companies.  She further contends any infirmities in the settlement agreement are “voidable” only by Ms. Hensler, as she was a minor, and are not voidable by Employer who may not rely on or profit from any alleged error it made in the C&R.  Furthermore, Petitioner contends she had the right to “ratify” the agreement after she reached the age of majority, which she has reached; she contends she has now ratified the agreement.  Petitioner contends the Alaska Supreme Court ruled on a similar issue, and provided authority for the board to approve an agreement, which did not specifically conform to all legal requirements, including absence of a party’s signature.  Accordingly, Petitioner contends the court implicitly held an injured worker or beneficiary may withdraw from the terms of a settlement agreement, but an employer may not.  Petitioner further contends a filed photocopy of the original C&R is as effective as the original and the law does not require filing an original agreement unless there is a bona fide dispute as to the copy’s authenticity, which it contends in this case there is not.  Petitioner seeks an order directing Employer to file the original C&R or alternately, holding the previously filed copy, as ratified, was effective upon filing.
Employer contends this case is governed by a different Alaska Supreme Court case, which states a settlement agreement not in the prescribed form is “void.”  It contends all parties to a release must sign the release, and the parties must file the “original” agreement, not a copy.  Employer contends a photocopy of the C&R is not in conformance with C&R regulations.  It further contends Ms. Watson entered into a separate settlement agreement, Petitioner entered into her agreement, and Ms. Watson subsequently withdrew from her settlement agreement, which changed the case’s posture in Employer’s eyes and required Employer’s withdrawal from the Employer-Hensler agreement for fiduciary reasons.  Employer contends precedent states either party may withdraw from a settlement so long as the withdrawal occurs prior to the C&R being effective upon filing, or in applicable cases, before approval.  Employer further contends the current statute, which provides for certain settlement agreements being “effective upon filing” did not exist on December 25, 2003, when the decedent died in the line of duty.  Accordingly, it contends the effective-upon-filing rule does not apply to this case retroactively.  Employer contends once it withdrew from the settlement, there was no “meeting of the minds” and hence no agreement.  It contends Petitioner cannot verbally “ratify” a C&R she never signed.   Lastly, Employer contends it faced a possibility of a $59,259.20 “overpayment” had it not withdrawn from the settlement agreement with Petitioner, once Ms. Watson withdrew from her separate settlement agreement.  Employer seeks an order dismissing Petitioner’s requests.
Is there a valid C&R between Petitioner and Employer subject to approval?

FINDINGS OF FACT

1) On March 24, 1993, Petitioner was born (Hensler).
2) On December 25, 2003, City of Kenai police officer John Watson was shot and killed in the line of duty at a residence in Kenai, Alaska (Report of Occupational Injury or Illness, December 26, 2003).

3) Officer Watson’s dependents were listed as: “Spouse: Kathy Watson; child: Chelaine Rust; child: Renetta Hensler” (id.).   

4) Attached to this Compensation Report was a Death Benefits Report, also dated January 7, 2004, which listed Kathleen Watson, Chelaine Rust, and Renetta Hensler as “widow(er) and/or children” (Death Benefits Report, January 7, 2004).

5) On or about October 27, 2008, the board received a letter from Employer, advising it was submitting a C&R (C&R I) for Board review and approval.  The attached C&R I’s “introduction” section set forth the factual background of Mr. Watson’s untimely death and listed Kathleen Watson as his widow and Chelaine Rust and Renetta Hensler as his daughters.  In respect to Ms. Hensler, the agreement listed her as Mr. Watson’s “daughter from prior marriage” and entitled to death benefits through a “Child Support Decree” (C&R I, received October 27, 2008).   

6) On October 23, 2008, Kathleen Watson and Chelaine Rust both signed and dated C&R I.  The agreement contained no provisions for Ms. Hensler’s date or signature (id.).

7) On October 27, 2008, the board received C&R I and reviewed it in due course.  On November 5, 2008, the board sent a letter to Employer’s counsel, Kathleen Watson, Chelaine Rust, and Renetta Hensler, stating C&R I was not approved (letter, November 5, 2008).  

8) On November’s 19, 2008, the board received a letter from Employer’s counsel with a “modified” settlement agreement (C&R II) attached, which Employer stated was “modified to conform with the objection outlined by the Board” (C&R II, received November 19, 2008, at 2).

9) On November 28, 2008, the board sent a letter to the above-listed beneficiaries, which stated C&R II was not approved for various reasons set forth in detail in the letter (letter, November 28, 2008).  

10) On December 5, 2008, the board received another letter from Employer’s counsel with a brief setting forth Employer’s position on joining Ms. Hensler to the Employer/Watson C&R II (letter, received December 5, 2008).  

11) On December 8, 2008, the board sent a letter to the same above-listed beneficiaries advising them C&R II could not be approved without Ms. Hensler’s signature (letter, December 8, 2008).

12) On December 8, 2008, the board received a letter from Kathy Watson, who averred she was not trying to affect Ms. Hensler’s benefits but was “just trying to get this release [C&R II] approved” (letter, December 8, 2008).  

13) On December 9, 2008, the board received a letter from Susan Lee, mother of Renetta Hensler.  In her letter, Ms. Lee asked the board to not make any decision until she could meet with an attorney on behalf of Renetta Hensler.  Ms. Lee stated she did not want to “stand in the way” of Ms. Watson’s benefits, but she also did not want to agree to anything that affected her own daughter’s rights until she could understand how it could “change” Ms. Hensler’s benefits.  Lastly, Ms. Lee argued her daughter Ms. Hensler was planning to study biological sciences or human services in the future and this would require “at least four years of college education” (letter, December 9, 2008).

14) On or about December 12, 2008, the board received a letter from Kathy Watson, who alleged she had not “initiated” the settlement agreement.  She did not think Ms. Lee realized this was a “one-time offer” and if she did not finalize settlement “on or about” the fifth anniversary of her husband’s death, it would not be offered again.  Ms. Watson acknowledged the board was trying to protect Renetta Hensler’s rights, but offered concerns.  First, she was offended Ms. Lee obtained a copy of the settlement agreement.  Second, she argued the settlement agreement did not affect Ms. Hensler’s rights in any way.  Third, she disputed Ms. Lee’s statement there was no “existing child support order” and argued she had documentation to the contrary.  Fourth, Ms. Watson suggested the child support agreement issued prior to Mr. Watson’s death could not be altered after his death (letter, received December 12, 2008). 

15) On December 12, 2008, Employer objected to changing the compromise and release as the board had suggested, and was unwilling to waive any defenses against claims Ms. Hensler may have in the future.  Employer also requested a written decision either approving or denying C&R II as written (letter, December 12, 2008).

16) On January 21, 2009, In re Estate of Watson v. City of Kenai, AWCB Decision No. 
09-0013 (January 21, 2009) (In re Watson I) was issued, denying Employer’s, Ms. Watson’s and Ms. Rust’s request for Board approval of C&R II (In re Watson I).

17) On February 3, 2009, Employer appealed In re Watson I to the Alaska Workers’ Compensation Appeals Commission (AWCAC) (Notice of Appeal, February 2, 2009).

18) On January 25, 2010, the AWCAC issued its decision on appeal, reversed In re Watson I, and stated in relevant part:

A workers’ compensation compromise and release agreement is a contract ‘subject to interpretation as any other contract’ (footnote omitted).  Contracts are interpreted so as ‘to give effect to the reasonable expectations of the parties, that is, to give effect to the meaning of the words which the party using them should reasonably have apprehended that they would be understood by the other party’ (footnote omitted).  ‘The words of the contract are . . . the most important evidence of intention,’ although the parties’ conduct, the contract’s purposes, and the surrounding circumstances at the time of contract formation also may be relevant (footnote omitted). . . .

. . .

Unlike the situation in Barrington, Hensler has been notified of the proposed settlement, the revised settlement is not ambiguous, and there is no ‘real risk’ that

Hensler’s rights are disposed of in the revised agreement given its explicit terms excluding Hensler’s benefits from the scope of the release.  Although the settlement agreement exposes the City of Kenai to the risk of incurring inconsistent obligations, the City may choose to accept the risk of overpayment as a tradeoff for reaching a settlement with some of the beneficiaries (footnote omitted).  The City acknowledged in its December 5, 2008, letter to the board that it was aware of, and willing to assume, this risk. . . . 

. . .

AS 23.30.012 specifically provides that the employer and the employee’s beneficiary or beneficiaries ‘have a right to reach an agreement in regard to a claim for injury or death under this chapter. . . .’  The Alaska Workers’ Compensation Act infrequently uses the word ‘right’ (footnote omitted).  The use of the word ‘right’ is meant to emphasize in the strongest possible language the importance of the parties’ ability to resolve workers’ compensation claims by mutual agreement.  Moreover, parties are not required to resolve a claim in its entirety but may partially resolve a claim in a settlement agreement (footnote omitted).  Here, because the entire liability of the employer was not discharged, the agreement must be considered a partial settlement. . . .

. . .

Although the board interpreted its regulation at 8 AAC 45.160(a) as requiring the consideration of whether the agreement served the best interest of all the beneficiaries, even those who are not parties to the agreement, this interpretation unfairly gives nonsignatory beneficiaries whose interests are not aligned with the settling beneficiaries a ‘veto’ over any settlement agreement.  The result is an unfair burden on the exercise of the right to settle a dispute because it subordinates the rights of the parties who wish to settle to the rights of the most stubbornly unreasonable party and is not designed to ascertain what is in the settling beneficiaries’ best interest.  It prevents the parties from reaching partial settlements, which may be the only way an employer and beneficiary may settle a dispute when [sic] beneficiaries who have competing interests.  In cases involving multiple or successive families and resulting beneficiaries, the possibility of achieving a single settlement that is equally in the best interest of each potential claimant is remote.  8 AAC 45.160 must be interpreted to give effect to AS 23.30.012, by providing a process for exercise of the right to settle, not to make it impossible to exercise that right.  Here, the board failed to analyze in any meaningful way whether the agreement was in the best interest of Watson and Rust, focusing instead on the non-signatory’s best interests.  This was error.  The commission concludes that the board improperly burdened the beneficiaries’ and the City’s right to enter into an agreement under AS 23.30.012 (footnote omitted). . . .

Only the board may make findings of fact regarding the evidence of the beneficiaries’ best interest (City of Kenai v. Kathleen Watson, et al, AWCAC Decision No. 09-0013 (January 25, 2010).

19) On May 10, 2010, May 11, 2010, and May 12, 2010, respectively, Ms. Lee as legal guardian and natural mother of Ms. Hensler, Mr. Constantino representing Ms. Hensler, and Ms. Zobel representing Employer signed a C&R purporting to settle Petitioner’s rights against Employer (C&R III).

20) On May 14, 2010, Employer through counsel filed a petition with the probate court requesting approval of C&R III pursuant to Civil Rule 90.2.  Employer represented in its petition the settlement is “fair and reasonable” and asked the court to approve it (Petition for Approval of Minor’s Settlement for Renneta [sic] Hensler (Watson), May 13, 2010).

21) On September 8, 2010, Superior Court Judge John Suddock signed an order denying Ms. Hensler’s petition for approval of a minor’s settlement, based on Employer’s “notice of its intent to not go forward with the minor settlement” set forth in C&R III (Order Denying Petition for Approval of Minor Settlement and Cross-Petition for Approval of Minor Settlement, September 8, 2010).

22) On October 4, 2010, the superior court, Sharon Gleason for John Suddock signed an order on reconsideration stating:

Renetta Hensler Watson’s motion for reconsideration and clarification of the Probate Courts 09/08/10 [sic] is granted.  The Court’s Order of 09/08/10 is hereby clarified.  The court further orders as follows:

1.  City of Kenai Alaska Public Entity Insurance having given notice of their intention to withdraw from the settlement with Renetta Hensler Watson, the court declines to consider whether the terms of the proposed settlement agreement is [sic] fair and reasonable and whether the settlement agreement adequately protects the interests of the minor, Renetta Hensler Watson.  Accordingly, the City of Kenai and the Alaska Public Entity Insurance’s Petition for Approval of Minor Settlement and Renetta Hensler Watson’s Cross-Petition for Approval of Minor Settlement are hereby denied, without prejudice.

2.  The Probate Court’s order denying the aforesaid petitions is entered without prejudice to the parties’ rights to further litigate their rights and remedies under the Compromise and Release settlement agreement before the Alaska Worker’s Compensation Board or other lawful forum having jurisdiction over the Compromise And Release Settlement Agreement.

3.  The Probate Court’s order denying the aforesaid petitions is entered without prejudice to either party’s further petition for approval of minor settlement under Civil Rule 90.2 should City of Kenai and the Alaska Public Entity Insurance reconsider their withdrawal from the Compromise and Release settlement agreement, the parties reach a new settlement agreement, or a final order be entered by the Alaska Worker’s Compensation Board or other tribunal having subject matter jurisdiction over the Compromise and Release settlement agreement determining that it is binding on City of Kenai and the Alaska Public Entity Insurance.

IT IS SO ORDERED (Order on Reconsideration, October 10, 2010).

23) On December 1, 2010, the parties appeared at a prehearing conference to set a hearing date and discuss the issues.  The only issue set for hearing was Petitioner’s July 20, 2010 petition to compel Employer to file the original C&R (Prehearing Conference Summary, December 1, 2010).
24) On March 3, 2011, Kathleen Watson signed for the hearing notice for the March 30, 2011 hearing (Domestic Return Receipt, March 3, 2011).

25) On March 24, 2011, Petitioner became 18 and reached the age of majority (Hensler; Certificate of Live Birth, April 1, 1993).

26) At hearing on March 30, 2011, as an attachment to her hearing brief, Petitioner filed a fully executed photocopy of C&R III with the board, (Memorandum of Death Benefit Beneficiary, March 28, 2010 [sic], Exhibit A).

27) At hearing on March 30, 2011, Employer through counsel again “withdrew” and “repudiated” C&R III between it and Petitioner (Employer’s hearing arguments, March 30, 2011).

28) Since becoming an adult, Petitioner agrees to Mr. Constantino continuing to act in her behalf as her attorney (Hensler).
29) Petitioner reviewed the settlement agreement, which her mother had previously signed on her behalf in 2010, and understands if the agreement is deemed legally approved or enforceable she waives any further right she may have to death benefits under the Alaska Worker’s Compensation Act.  Petitioner wants the agreement to be effective and enforceable against Employer in exchange for $65,000.  Petitioner believes the agreement is in her best interest because it would help pay for college especially if paid in a lump-sum, as fees and tuition are due in larger, advanced payments.  Her mother would manage her funds until age 25 and the money would bear interest in an Edward Jones account (id.).

30) Petitioner currently receives death benefits, and received them during the past year.  She reviewed the settlement agreement on March 29, 2011, but never personally signed any settlement agreement (id.).
31) Petitioner “ratifies” and “approves” the settlement agreement her mother previously signed on her behalf.  She agrees to be bound by the terms of the agreement (id.).

32) Susan Lee is Petitioner’s mother, and was her legal guardian until Petitioner reached the age of 18 years.  Ms. Lee signed a settlement agreement on Petitioner’s behalf resolving Ms. Hensler’s right to death benefits in this case.  It was Ms. Lee’s understanding once the parties signed the agreement the parties were bound to it.  Funds received on Ms. Hensler’s behalf in any enforced settlement in this case, would be deposited in Petitioner’s Edward Jones account managed by her financial advisor, who would write monthly disbursement checks while Petitioner attends college.  When she becomes 25 years of age, Petitioner will have the right to obtain all funds in the account.  Ms. Lee discussed the settlement agreement with Petitioner while Petitioner was a minor, and she desired to go forward with the agreement and approved Ms. Lee’s signing of the settlement agreement (Lee).
33) Petitioner is in high school and graduates in May 2011.  She is currently taking classes at Kenai Peninsula College, in a non-degree bearing program, has an application to attend full time, has not yet determined which program she will enter, and cannot enroll as a degree bearing student while still in high school (Lee).  
34) Jeff Bush is Executive Director of Alaska Public Entity Insurance (Bush).
35) The workers’ compensation policy in this case includes re-insurance and commutation clauses.  Employer’s carrier purchased re-insurance to cover liabilities over $300,000.00.  However, the carrier is still responsible for the entire amount of benefits payable in this case.  The commutation clause allows the re-insurer, Lloyd’s of London, to negotiate with the primary insurer for a payout of the claim.  This commutation clause has driven the entire settlement discussions in this case.  A commutative payout is significantly less exposure for Employer’s insurance trust than the 30 to 50 year payout possibility over time.  Once the payout with Lloyd’s was arranged, it was economically viable for Employer and its insurer to also settle with Ms. Watson in C&R I and II, and subsequently with Petitioner in C&R III (id.).
36) After the first decision was remanded by the commission, Employer negotiated a new settlement with Ms. Watson, which included a reduced amount from the prior settlement to take into account the amount Employer was going to negotiate with Petitioner.  Employer negotiated settlement with Petitioner for $65,000.  However, before the probate court could approve the then-minor Petitioner’s C&R III, Ms. Watson withdrew from her independent, separate settlement with Employer (id.).
37) Once Ms. Watson withdrew from her settlement, Petitioner’s separate settlement raised a risk Employer would be exposed to double or “dual” payments.  In other words, Ms. Watson would continue to receive her death benefits for the rest of her life, at the same rate she is receiving them now, which is the maximum rate, but an additional $65,000.00 would be paid to Petitioner, even though Ms. Watson’s payments would not be reduced to account for the $65,000.00 settlement (id.).
38) Petitioner’s attorney was notified in July 2010 Employer was no longer interested in settling with her.  The carrier is currently not agreeable to any settlement with any party in this case.  Employer repudiated C&R III in July 2010 and continues to repudiate it (id.).
39) Absent any settlement agreement among the parties, Petitioner still gets the same benefit today she would have gotten without any settlement, and if she goes to college she will get the full death benefit payments she is entitled to under the Act (id.).
40) The post-AWCAC decision Watson-Employer C&R and C&R III between Petitioner and Employer “were contingent upon each other” (id.).
41) Employer contends all parties were aware the settlements with the other parties were “interdependent” and the two settlements were contingent upon one another (id.).
42) There is no credible evidence Petitioner or her attorney were aware her C&R III was interdependent with or contingent upon any agreement between Ms. Watson and Employer, before Employer gave notice it withdrew from Petitioner’s settlement (record).
43) Employer represented to the probate court C&R III was reasonable, fair, and in Petitioner’s best interest (Bush).
44) Alicia Thurman is APEI’s workers’ compensation claims manager.  She has been an adjuster since 1984.  She reviewed C&R III and identified on pages 5 and 6 the signatures of Susan Lee, Stephen Constantino, and Patricia Zobel.  At the time Ms. Zobel signed C&R III on page 6, she was in fact Employer’s and its insurer’s attorney for this case (Thurman).
45) The words “global settlement” do not appear in C&R III (Thurman; record).
46) C&R III does not expressly state it is not enforceable unless there is a separate agreement with Ms. Watson.  There is no representation in the agreement stating Employer can unilaterally withdraw from the agreement if it turns out to not be in its best financial interest.  Nothing in the agreement reserves Employer’s right to withdraw from the agreement if it did not resolve Ms. Watson’s entitlement (id.).
47) C&R III does not bear Petitioner’s signature (C&R III).
48) C&R III does not include a written statement averring “the agreed settlement is not contingent upon on any undisclosed agreement; and an undisclosed agreement is not contingent on the agreed settlement” (C&R III).
49) Chelaine Rust Ms. Watson both received more weekly disability benefits than they would have received but for a child-support decree requiring decedent to pay weekly child support benefits to Petitioner (id.).
50) All parties agree an injured employee or beneficiary may withdraw from a settlement before it becomes final upon filing or approved by the board (hearing arguments).

51) All parties agree a C&R is not enforceable unless it is filed and by law effective upon filing or filed and Board approved, if required (hearing arguments).

PRINCIPLES OF LAW

Shehata v. Salvation Army, 225 P.3d 1106, 1114 (Alaska 2010) provides a basis for statutory construction:

‘The goal of statutory construction is to give effect to the legislature’s intent, with due regard for the meaning the statutory language conveys to others’ [citation omitted].  When construing a statute, we look at three factors: the language of the statute, the legislative history, and the legislative purpose behind the statute.

“[U]nless otherwise defined, words will be interpreted as taking their ordinary, contemporary, common meaning.” Bachlet v. State, 941 P.2d 200, 205 (Alaska App. 1997) (quoting Perrin v. United States, 444 U.S. 37, 42, 100 S.Ct. 311, 62 L.Ed.2d 199 (1979)).  

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) workers’ compensation cases shall be decided on their merits except where otherwise provided by statute. 

. . .

4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

AS 23.30.005.  Alaska Workers’ Compensation Board.
. . .

(h) The department shall adopt rules . . . and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible.

The board may base its decision not only on direct testimony and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).

The statute pertaining to settlements in effect on December 25, 2003, the date of decedent’s death, stated:

AS 23.30.012.  Agreements in regard to claims.  At any time after death, or after 30 days subsequent to the date of the injury, the employer and the employee or the beneficiary or beneficiaries, as the case may be, have the right to reach an agreement in regard to a claim for injury or death under this chapter in accordance with the applicable schedule in this chapter, but a memorandum of the agreement in a form prescribed by the board shall be filed with the board.  Otherwise, the agreement is void for any purpose.  If approved by the board, the agreement is enforceable the same as an order or award of the board and discharges the liability of the employer for the compensation notwithstanding the provisions of 
AS 23.30.130, 23.30.160, and 23.30.245.  The agreement shall be approved by the board only when the terms conform to the provisions of this chapter and, if it involves or is likely to involve permanent disability, the board may require an impartial medical examination and a hearing in order to determine whether or not to approve the agreement.  The board may approve lump-sum settlements when it appears to be to the best interest of the employee or beneficiary or beneficiaries.

In Cole v. Ketchikan Pulp Co., 850 P.2d 642 (Alaska 1993), an injured worker entered into settlement with his employer but died before he could sign the resultant C&R.  Months later, the decedent’s lawyer submitted the C&R to the board for approval.  The employer resisted approval, noting the C&R was not in a form prescribed by the board as it was not signed by the deceased employee.  The board declined to approve it, the decedent’s widow appealed and the Alaska Supreme Court reversed.  The court held the board had discretionary authority under 
8 AAC 45.195 to “waive procedural requirements of its own regulations ‘if manifest injustice to a party would result from a strict application of the regulation’” (id. at 646).  

In Lindekugel v. Fluor, 934 P.2d 1307 (Alaska 1997), the board dismissed a claim based upon a verbal stipulation made at hearing, which the board approved on the record.  Years later the injured worker tried to bring a claim against the employer and the board denied the claim based upon the approved stipulation.  On appeal, the court reversed, noting former §210 [now re-numbered §012], requires settlement agreements to be in a form prescribed by the board [now the director] or they are “void” for any purpose (id. at 1311).

AS 23.30.135.  Procedure before the board.  (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . . 

AS 23.30.155. Payment of compensation.  (a) Compensation under this chapter shall be paid periodically, promptly, and directly to the person entitled to it. . . .

8 AAC 45.160. Agreed settlements.  (a) The board will review a settlement agreement that provides for the payment of compensation due or to become due and that undertakes to release the employer from any or all future liability.  A settlement agreement will be approved by the board only if a preponderance of evidence demonstrates that approval would be for the best interest of the employee or the employee’s beneficiaries.  The board will, in its discretion, require the employee to attend, and the employer to pay for, an examination of the employee by the board’s independent medical examiner.  If the board requires an independent medical examination, the board will not act on the agreed settlement until the independent medical examiner’s report is received by the board. 

(b) All settlement agreements must be submitted in writing to the board, must be signed by all parties to the action and their attorneys or representatives, if any, and must be accompanied by form 07-6117. 

(c) Every agreed settlement must conform strictly to the requirements of AS 23.30.012 and, in addition, must 

(1) be accompanied by all medical reports in the parties’ possession, except that, if a medical summary has been filed, only those medical reports not listed on the summary must accompany the agreed-upon settlement; 

(2) include a written statement showing the employee’s age and occupation on the date of injury, whether and when the employee has returned to work, and the nature of employment; 

(3) report full information concerning the employee’s wages or earning capacity; 

(4) state in detail the parties’ respective claims; 

(5) state the attorney’s fee arrangement between the employee or his beneficiaries and the attorney, including the total amount of fees to be paid;

(6) itemize in detail all compensation previously paid on the claim with specific dates, types, amounts, rates, and periods covered by all past payments;

(7) include a written statement from all parties and their representative that 

(A) the agreed settlement contains the entire agreement among the parties; 

(B) The parties have not made an undisclosed agreement that modifies the agreed settlement; 

(C) the agreed settlement is not contingent on any undisclosed agreement; and 

(D) an undisclosed agreement is not contingent on the agreed settlement; and 
(8) contain other information the board may from time to time require. 

(d) The board will, within 30 days after receipt of a written agreed settlement, review the written agreed settlement, the documents submitted by the parties, and the board’s case file to determine 

(1) if it appears by a preponderance of the evidence that the agreed settlement is in accordance with AS 23.30.012; and 

(2) if the board finds the agreed settlement 

(A) is in the employee’s best interest, the board will approve, file, and issue a copy of the approved agreement in accordance with AS 23.30.110 (e); or 

(B) lacks adequate supporting information to determine whether the agreed settlement appears to be in the employee’s best interest or if the board finds that the agreed settlement is not in the employee’s best interest, the board will deny approval of the agreed settlement, will notify the parties in writing of the denial, and will, in the board’s discretion, inform the parties 

(i) of the additional information that must be provided for the board to reconsider the agreed settlement; or 

(ii) that either party may ask for a hearing to present additional evidence or argument for the board to reconsider the agreed settlement; to ask for a hearing under this paragraph, a party may write to the board or telephone the division; an affidavit of readiness for hearing is not required; the procedures in 8 AAC 45.070 and 8 AAC 45.074 do not apply to a hearing under this subparagraph unless a party requests a hearing by filing an affidavit of readiness for hearing. If a hearing is held under this section, the board will, in its discretion, notify the parties orally at the hearing of its decision or in writing within 30 days after the hearing; if after a hearing the board finds the preponderance of evidence supports the conclusion that the agreed settlement appears to be in the employee’s best interest, the board will approve and file the agreed settlement in accordance with AS 23.30.110(e); the evidence is insufficient to determine whether the agreed settlement appears to be in the employee’s best interest, the board will deny approval of the agreed settlement and request additional information from the parties; or the agreed settlement does not appear to be in the employee’s best interest, the board will deny approval of the agreed settlement; the board will not prepare a written decision and order containing findings of fact and conclusions of law unless, within 30 days after the board’s notification, a party files with the board a written request for findings of fact and conclusions of law together with the opposing party’s written agreement to the request. 

Kelly v. Zamarello, 486 P.2d 906, 911 (Alaska 1971), set forth the general method for reviewing administrative regulations:

Thus, where an administrative regulation has been adopted in accordance with the procedures set forth in the Administrative Procedure Act, and it appears that the legislature has intended to commit to the agency discretion as to the particular matter that forms the subject of the regulation, we will review the regulation in the following manner: First, we will ascertain whether the regulation is consistent with and reasonably necessary to carry out the purposes of the statutory provisions conferring rule-making authority on the agency.  This aspect of review insures that the agency has not exceeded the power delegated by the legislature.  Second, we will determine whether the regulation is reasonable and not arbitrary.  This latter inquiry is proper in the review of any legislative enactment.

In Board of Trade, Inc. v. State, Dept. of Labor, 968 P.2d 86, 89 (Alaska 1998), the court set forth the standard of review of an agency’s interpretation of its own regulations:

But we will not substitute our judgment for that of the agency with regards to the efficacy or wisdom of the regulation (citation omitted).  We limit our review of an administrative regulation to: ‘(1) whether the regulation is reasonable and not arbitrary’; and ‘(2) whether the regulation is consistent with the statute and reasonably necessary to its purposes’ (citation omitted).  We have explained, however, that ‘reasonable necessity is not a requirement separate from consistency’ and the scope of review should center around consistency with the authorizing statute (citation omitted).  We review an administrative regulation with a presumption of validity (citation omitted).  The party challenging the regulation has the burden of demonstrating invalidity (citation omitted).  An agency’s interpretation of its own regulations is reviewed under the reasonable basis standard and ‘is normally given effect unless plainly erroneous or inconsistent with the regulation.’
8 AAC 45.195. Waiver of procedures.  A procedural requirement in this chapter may be waived or modified by order of the board if manifest injustice to a party would result from a strict application of the regulation. However, a waiver may not be employed merely to excuse a party from failing to comply with the requirements of law or to permit a party to disregard the requirements of law.

ANALYSIS
Is there a valid C&R between Petitioner and Employer subject to approval?

The parties raised many contentions and numerous issues.  All of these raise important questions of statutory and regulatory interpretation.  For example, does the law require the filing of an original C&R with original signatures?  Does §012(a) apply retroactively?  May an Employer withdraw from a C&R once it is fully executed?  Do all the requirements of 8 AAC 45.160 apply to all C&Rs, even those, which under current law are “effective upon filing”?  However, this decision need not reach most of the issues and they are reserved for another case.

Here, C&R III fails to meet the requirements of AS 23.30.012, AS 23.30.155(a) and 
8 AAC 45.160.  First, §012 requires C&Rs to be filed in a memorandum “in a form required by the director.”  The director’s form is set forth in 8 AAC 45.160.  As discussed below, since C&R III does not meet all the requirements of 8 AAC 45.160, it is not in a form prescribed by the director and cannot be approved under §012.  Lindekugel.

Second, §155(a) requires compensation under the Act to be paid directly to the person entitled to it.  C&R III violates §155(a) because it requires Employer to pay the settlement proceeds to someone other than “the person entitled to it.”  C&R II requires payment to “Ms. Lee on behalf of Ms. Hensler.”  Since she is no longer a minor, Petitioner is entitled to direct payment of any settlement funds under §155(a).  Were this agreement approved, Employer would be bound to pay the proceeds to Ms. Lee, pursuant to the C&R, which would become a valid, enforceable order once approved.  This would unnecessarily expose Employer to a risk of penalty.  

Third, C&R III is not signed by Petitioner, who is no longer a minor.  Thus it violates 8 AAC 45.160(b), which requires C&Rs to be signed by “all” parties and their representatives, if any.  This case is distinguishable from Cole, above, because Mr. Cole died before he could sign the C&R in his case.  Thus, it was impossible for him to sign it.  Obviously, it is undisputed Petitioner is alive and well and there is no reason why her signature should not be required on any C&R, since she is no longer a minor.  While under Cole a party’s signature and other procedural requirements may be waived pursuant to 8 AAC 45.195, there is no reason to do so under this case’s facts and circumstances.

Next, C&R III does not meet the requirements of 8 AAC 45.160(c)(7)(C-D) because it lacks the required statements concerning contingent agreements.  Thus, even had there been no dispute over any issues concerning this C&R, it would not have been approvable or approved so long as the required statements under 9 AAC 45.160(c)(7)(C-D) were not provided.

It is troubling, however, to conclude Employer omitted the required statement because it knew C&R III was in fact contingent upon a separate, undisclosed agreement with Ms. Watson, which ultimately did not come to fruition.  Similarly, Ms. Watson’s agreement was contingent upon Employer successfully settling with Petitioner (Bush).

In any event, for these reasons, C&R III does not pass muster under 8 AAC 45.160, regardless of the other intriguing legal issues surrounding it, which will not be reached in this decision.  It would be meaningless to order Employer to file the original C&R, which is not approvable.
CONCLUSIONS OF LAW

There is not a valid C&R between Petitioner and Employer subject to approval.

ORDER

1) Petitioner’s request for an order requiring Employer to file the fully executed, original 
C&R III is denied.

2) Petitioner’s request for an order holding C&R III was effective upon filing is denied.

Dated in Anchorage, Alaska on May 4, 2011.
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APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of In re Estate of John P. Watson, Deceased employee / applicant; v. CITY OF KENAI, employer; ALASKA PUBLIC ENTITY INSURANCE, insurer / defendants; Case No. 200323890; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, on May 4, 2011.
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