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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	HUGO  ROSALES,  

                                        Employee, 

                                        Applicant

                                         v. 

ICICLE SEAFOODS, INC,

                                          Employer,

                                           and 

SEABRIGHT INSURANCE COMPANY,

                                           Insurer,

                                           Defendants.
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	FINAL DECISION AND ORDER

AWCB Case No.  200706610
AWCB Decision No.  11-0065
Filed with AWCB Anchorage, Alaska

on May  19, 2011


Hugo Rosales’ petition to set aside the Compromise and Release Agreement(C&R) was heard on April 27, 2011, in Anchorage, Alaska.  Hugo Rosales (Employee) appeared telephonically, represented himself, and testified.   Rebecca Miller appeared on behalf of Icicle Seafoods, Inc. and Seabright Insurance Company (collectively Employer).  The record closed at the conclusion of the hearing on April 27, 2011. 


ISSUES

Employee contends he did not understand the C&R or the benefits he was waiving when he signed it.  Employee contends the board did not have a complete file when it reviewed the C&R because reports from Kent Shafer, Stanton J. Chen, M.D., Arthur H. Ginsberg, M.D., and Theodore J. Becker were not in the board file when it reviewed the C&R for approval in February 2010.  Employee filed these reports on a medical summary on October 12, 2010.    He further contends the agreement is unfair and did not properly compensate him for additional medical treatment he needs.  He also contends he had to pay his maritime attorney too much money for a related maritime claim settlement, leaving him without a sufficient balance to offset his loss of income and his continuing need for medical treatment.   He further contends he was coerced into signing the settlement agreement after the first hearing on the C&R, when opposing counsel sent a letter to his attorney asking if Employee intended to go through with the agreement and if not, whether Employee intended to return the monies paid him in advance of the C&R being approved by the board.  

Employer contends Employee was represented by competent counsel in both his Jones Act claim (maritime claim) and in his workers’ compensation claim.  Employer contends the reports on the Medical Summary filed on October 12, 2010, were not in the possession of the Employer as evidenced by the fact the reports had been ordered  by Employee’s attorney, and it was Employee’s obligation to file them with the board.  Furthermore, Employer contends even had these reports been in the board file, the reports would not have changed the board’s decisions regarding whether to approve the settlement as the reports do not contain new information about Employee’s condition.   Employer also contends Employee appeared at two hearings before the board on whether the workers’ compensation settlement should be approved.  At each hearing Employee stated under oath he understood the benefits being waived and wanted the C&R approved.  Employer contends at the second hearing Employee specifically requested the board approve the workers’ compensation settlement, stating the settlement was in his best interest.  Employer also contends Employee admitted he had already received the proceeds from the maritime settlement at the time he was asking the board to approve the workers’ compensation settlement.  Further Employer contends it would have a credit from the maritime settlement before it would owe Employee any further benefits if the C&R were set aside.   Employer also contends it should be awarded attorneys’ fees it incurred in defending Employee’s attempt to set aside the C&R, contending Employee’s claim to set aside the C&R was frivolous.   

1) Should the C&R be set aside or modified?

2) Is Employer entitled to an award of attorneys’ fees incurred in defending Employee’s claim to set aside or modify the C&R?


FINDINGS OF FACT
Evaluation of the record as a whole establishes the following facts and factual conclusions by a preponderance of the evidence:

1) Employee while working for Employer was injured on May 13, 2007, on the Bering Star, a fish processing vessel.  Employee stated he hit his head pushing a cart out of the freezer (Report of Occupation Injury of Illness, May 17, 2007).

2) On September 7, 2007, Employer controverted temporary total disability benefits (TTD) on the grounds Employee was released to light duty work which Employer had available but which Employee did not accept having returned to his home in Arizona (Controversion Notice, September 7, 2007).

3) On November 7, 2007, Employee filed with the board a Workers’ Compensation Claim (WCC) seeking payment for medical treatment, transportation reimbursement, penalty, interest, and unfair or frivolous controvert, and relating his need for same to his head laceration, cervical strain, herniated lumbar disc at L4-L5, and left foot contusion, resulting from the May 13, 2007 work injury (WCC filed November 7, 2007).

4) Employee was paid TTD from May 14, 2007 through November 30, 2007 (Compensation Report, December 12, 2007).

5) On December 5, 2007, attorney Nina Mitchell, of Holmes Weddle Barcott, entered her appearance on behalf of Employer (Entry of Appearance, December 5, 2007).

6) On December 13, 2007, Employer controverted additional TTD benefits alleging Employer had light duty work available for Employee; medical benefits for the lumbar condition alleging the condition was not related to the work injury; transportation costs not associated with medical treatment for the work injury, and penalty and interest (Controversion Notice, December 13, 2007).

7) On December 28, 2007, Employer again controverted the above benefits as well as reemployment benefits alleging Employee was medically stable with no permanent partial impairment (PPI) per the November 15, 2007 Employer’s Medical Evaluation by Leo Kahn, M.D., and John Beghin, M.D. (Controversion Notice, December 28, 2007).

8) On May 20, 2008, the Reemployment Benefits Administrator (RBA) found Employee not eligible for retraining because Dr. Horowitch, Employee’s treating doctor, had released Employee to work he was performing at the time of the injury, along with other jobs held within the 10 years preceding the injury, and further predicted Employee would have no PPI from the work injury (RBA letter, May 20, 2008). 

9) An appeal of this decision was due within 10 days of receipt of the RBA’s letter (experience, observations, judgment).

10) On June 9, 2008, Employee filed a WCC seeking review of the Reemployment Benefits Administrator’s decision finding Employee not eligible for retraining benefits (WCC, filed June 9, 2008).  

11) On June 25, 2008, Employer controverted, in addition to the benefits listed above, an SIME asserting there was no medical dispute since Alan Horowitch, M.D., Employee’s treating doctor, agreed in deposition testimony Employee did not identify any back problems following the work injury, which should have manifested within five weeks if due to the work injury (Controversion Notice, June 25, 2008). 

12) On July 11, 2008, attorney Richard J. Davies, of Kraft Palmer Davies, entered his appearance before the board on behalf of Employee (Entry of Appearance, July 11, 2008).

13) On July 11, 2008, the Superior Court of the State of Washington in and for the County of King issued Notices and Order setting the trial on Employee’s Jones Act claim for December 28, 2009 (ex. 20, Employer’s Hearing Brief filed April 20, 2011).

14) On May 6, 2009, at the request of Employee’s attorney, Employee was evaluated by neurologist Arthur H. Ginsberg, M.D.  He opined Employee was status post concussion/occipital laceration, had resolving post-concussion headaches, sustained aggravation of preexisting cervical and lumbar spondylosis, was status post anterior cervical discectomy/fusion at C5-6, and sustained a contusion of the left second cuneiform bone and related these to the 2007 work injury.   Dr. Ginsberg did not address whether the work injury was the substantial cause of any or all of these conditions.  The only treatment he recommended for Employee was a cardiovascular training program (Medical Summary, filed December 14, 2009).

15) On June 15, 2009, at the request of his own attorney, Employee underwent a Capacity Evaluation Procedure at Everett Pacific Industrial Rehabilitation, conducted by Theodore Becker.  Employee was found to have the capacity for light to medium level work (Id).

16) On June 17, 2009, Kent Shafer, vocational rehabilitation counselor of Bothell, Washington, also at the request of Employee’s attorney, evaluated Employee for vocational retraining.  He opined Employee needed additional training to enhance his earning capacity (Id.).

17) On October 14, 2009, Dr.  Horowitch, Employee’s treating doctor, in deposition testimony reiterated the delay of five to eight weeks before Employee reported lumbar pain was significant because it indicated the lumbar pain was not related to the work injury of May 13, 2007 (deposition, Dr. Horowitch, October 14, 2009). 

18) On December 7, 2009, the parties submitted a C&R (settling Employee’s workers’ compensation claim) to the board for approval.   The C&R was accompanied by a copy of a Settlement Agreement closing Employee’s maritime claim.  The two settlements were a global settlement under which Employee would receive a total of $200,000.00 to settle both his maritime claim and his workers’ compensation claim.  $195,000.00 was allotted to the maritime claim out of which Employee would pay $81,776.44 to his attorney for fees and costs for the maritime claim, for a net distribution of $113,223.56 to Employee.   A lump sum of $5,000.00, without any attorney’s fees, was to be paid to Employee upon approval of the workers’ compensation settlement.  Board approval was required because Employee was waiving his entitlement to future medical benefits in both claims (record).

19) On December 11, 2009, the board declined to approve the settlement without a hearing since Employee was waiving his right to future medical treatment (record).

20) On December 14, 2009, Employee filed a handwritten petition asking the C&R be set aside or modified on the grounds new evidence showed he was not medically stable, might need retraining, and might have a PPI rating (record).

21) On December 14, 2009, Employee filed a WCC seeking PPI, reemployment benefits, an SIME and ongoing medical benefits.  On the same day, Employee also filed a medical summary including the reports of Dr. Ginsberg, Mr. Shafer and Mr. Becker (record).

22) On January 5, 2010, Employee’s attorney advised the board by letter of the global settlement and withdrew Employee’s December 14, 2009, workers’ compensation claim.  Employee through his attorney also requested a hearing on the settlement be scheduled (Richard J. Davies letter, January 5, 2010).

23) On January 8, 2010, Employer controverted all benefits because Employee had settled his Jones Act claim (maritime claim) for $200,000.00 plus payment of outstanding medical bills for treatment in Arizona.  Part of the maritime settlement was a settlement of Employee’s workers’ compensation claim for a lump sum of $5,000.00.  A hearing on the workers’ compensation settlement was scheduled for February 4, 2010 [actual hearing was held on February 2, 2010] (Controversion Notice, January 8, 2010).

24) On February 2, 2010, a hearing was held on the workers’ compensation settlement.  Employee stated under oath he was going to college and was planning to use part of the money from the settlement for his future medical treatment.  However, Employee asked the board to decide if the settlement was in his best interests.  The hearing was continued to allow Employee additional time to decide what he wanted to do (hearing transcript).

25) On February 2, 2010, Employer’s counsel wrote to Employee’s attorney asking if Employee wanted to proceed with the settlement.  She further stated if Employee did not want to proceed with the settlement Employer would expect Employee to repay the $195,000.00 already paid to Employee for the maritime portion of the settlement (ex. 6, Employer’s Hearing Brief).

26) On February 23, 2010, a second hearing on the settlement was held.  Employee stated under oath he had discussed the settlement again with his attorney and he wished to have the board approve the settlement.   Employee stated he understood he was waiving TTD, temporary partial disability benefits (TPD), permanent partial impairment (PPI), permanent total disability benefits (PTD), retraining benefits, and his right to seek future medical treatment.  Employee stated he understood the finality of the settlement if the board approved it.   Employee stated settlement of his workers’ compensation claim was in his best interests because the money paid under the settlement was sufficient to cover his medical expenses, and would enable him to “do something with my life and go back to work ….”  He said the settlement was in his best interests because it provided enough money for his future medical care and for his retraining so he could do something with his life and go back to work in the future.  Employer further agreed to pay a medical lien and stated the lien had in fact been paid.   The board determined the settlement was in Employee’s best interests in part because Employer would have a credit against the proceeds paid to Employee in the maritime claim before any obligation to pay additional benefits to Employee arose.  Employee netted $113,223.56 from the maritime claim and would be paid another $5,000.00 from the workers’ compensation settlement (hearing transcript).

27) On October 12, 2010, Employee filed a medical summary with the records of Dr. Chen, Dr. Ginsberg, Mr. Shafer and Mr. Becker attached (record).

28) On October 14, 2010, Employee filed a new WCC seeking to modify the C&R, asking for an SIME, PPI and reemployment benefits (Record).  

29) Employee’s WCC was filed 8 months after the C&R was approved (record, experience, observations).

30) On November 10, 2010, Attorney Davies filed a Notice of Withdrawal of Attorney with the board (record).

31) On December 9, 2010, Employee filed another WCC seeking PTD benefits (record).

32) Employee stated he felt compelled (under duress) to accept the workers’ compensation settlement after Employer’s attorney wrote to his attorney asking if Employee was not going forward with the settlement to return the money paid on the maritime claim.  He also believed the board did not have full information when it reviewed the settlement because the medicals and vocational rehabilitation reports procured by his attorney had not been filed with the board prior to the original C&R hearing. 

33) Employee is not credible in his assertions he was not properly informed about the settlement or the benefits he was waiving, and he felt coerced or under duress when he testified to the board he wanted the workers’ compensation settlement approved (observations, experience, and record).
PRINCIPLES OF LAW

AS 23.30.012.  Agreements in regard to claims.  (a) At any time after death, or after 30 days subsequent to the date of injury, the employer and the employee ... have the right to reach an agreement in regard to a claim for injury ... under this chapter ... but a memorandum of the agreement in a form prescribed by the board shall be filed with the board. Otherwise, the agreement is void for any purpose. If approved by the board, the agreement is enforceable the same as an order or award of the board and discharges the liability of the employer for the compensation notwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245. The agreement shall be approved by the board only when the terms conform to the provisions of this chapter and, if it involves or is likely to involve permanent disability, the board may require an impartial medical examination and a hearing in order to determine whether or not to approve the agreement. The board may approve lump-sum settlements when it appears to be in the best interest of the employee.

The Alaska Workers’ Compensation Act does not permit workers’ compensation settlement agreements to be set aside because of a unilateral or mutual mistake of fact.  Olsen Logging Co. v. Lawson, 856 P.2d 1155, 1158-59 (Alaska 1993).

A workers’ compensation claimant’s argument a C & R should be set aside because the claimant did not know the extent of his or her disability at the time the agreement was signed, is a mistake of fact on the claimant’s part, which cannot serve as a basis to set aside an agreement.  Smith v. CSK Auto, Inc., 204 P.3d 1001, 1007-1008 (Alaska 2009).  

A workers’ compensation C&R is a contract and is subject to interpretation as any other contract.  In order to avoid a contract based on a misrepresentation, the party seeking to avoid the contract must show (1) a misrepresentation; (2) which was fraudulent or material; (3) which induced the party to enter the contract; (4) upon which the party was justified in relying. Seybert v. Cominco Alaska Exploration, 182 P.3d 1079, 1093-1094 (Alaska 2008).

The Alaska Workers’ Compensation Appeals Commission (Commission) Milton v. UIC Construction, AWCAC Decision No. 143 (December 23, 2010), looked at the tests for deciding whether to set aside a C&R.   The Commission in laying out the test for reviewing a request for setting aside a C&R for fraud, duress or misrepresentation stated:

A C&R is a contract and subject to interpretation as any other contract would be. To the extent they are not overridden by statute, common law principles of contract formation and rescission apply to C&Rs [(See, Seybert v. Cominco Alaska Exploration, 182 P.3d 1079, 1093 (Alaska 2008)].  [Employee] sought to have the 1989 C&R set aside on two bases: 1) when he signed it he was suffering from PTSD and was heavily medicated; and 2) duress, misrepresentation, fraud, and regulatory violations on the part of [Employer] when the agreement was entered. … In terms of the second, he is alleging [Employer’s] misconduct.
….
In support of [Employee’s] argument that he was under duress when he signed the C&R, he maintained: 1) his attorney told him that if he did not sign the agreement, [Employer] would portray him as a drug addict and he would get nothing; and 2) the C&R set forth [Employer's] position that [Employee’s] headaches, amnesia, and blackouts were the result of his alcohol and drug abuse. The board correctly concluded that any statements by [Employee's] counsel could not be used against [Employer] to provide the basis for setting aside the C&R and that [Employer] was simply reciting in the C&R what Dr. Martino had advised it concerning [Employee's] health issues [citation omitted]. …   

The board is empowered to set aside a C&R as voidable for fraud or misrepresentation, if one party's assent to the agreement is induced by the other party's fraudulent or material misrepresentation on which the recipient has relied [See Seybert, 182 P.3d at 1094].    [Employee] argued similar grounds for fraud and misrepresentation as he did for duress, namely that his attorney told him [Employer] would attribute his health problems to alcohol and drug abuse, and that the C&R inaccurately recited that [Employee's] health issues were the result of drug and alcohol abuse. In rejecting [Employee’s] argument, the board noted that [Employee] admitted having no communications with [Employer] or its carrier leading up to the C&R, that his attorney's remarks could not be attributed to the employer, and that the recitation in the C&R that [Employer’s] position was that [Employee’s] headaches, amnesia, and blackouts were caused by his alcohol and drug abuse was required by regulation [citation omitted].    This constitutes substantial evidence that there was no fraud or misrepresentation.

AS 23.30.015. Compensation where third persons are liable.
(a) If on account of disability or death for which compensation is payable under this chapter the person entitled to the compensation believes that a third person other than the employer or a fellow employee is liable for damages, the person need not elect whether to receive compensation or to recover damages from the third person.

. . . .

(g) If the employee or the employee's representative recovers damages from the third person, the employee or representative shall promptly pay to the employer the total amounts paid by the employer under (e)(1)(A)-(C) of this section insofar as the recovery is sufficient after deducting all litigation costs and expenses. Any excess recovery by the employee or representative shall be credited against any amount payable by the employer thereafter. If the employer is allocated a percentage of fault under  AS 09.17.080,  the amount due the employer under this subsection shall be reduced by an amount equal to the employer's equitable share of damages assessed under AS 09.17.080(c).  (Emphasis added).         

AS  23.30.122. Credibility of witnesses.

The board has the sole power to determine the credibility of a witness. A finding by the board concerning the weight to be accorded a witness's testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions. The findings of the board are subject to the same standard of review as a jury's finding in a civil action.

In Municipality of Anchorage v. Devon, 124 P.3d 424, 429 (Alaska 2005), the Alaska Supreme Court noted the board has exclusive authority to determine  the credibility of witnesses and will review such determinations on an abuse of discretion standard if the court is left with a firm conviction the decision was a mistake.   (Id.). 
AS 23.30.145.  Attorney fees.  (a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation. When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded. In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including reasonable attorney fees. The award is in addition to the compensation or medical and related benefits ordered.

AS 23.30.250. Penalties for fraudulent or misleading acts; damages in civil actions ….

(b) If the board, after a hearing, finds that a person has obtained compensation, medical treatment, or another benefit provided under this chapter, or that a provider has received a payment, by knowingly making a false or misleading statement or representation for the purpose of obtaining that benefit, the board shall order that person to make full reimbursement of the cost of all benefits obtained. Upon entry of an order authorized under this subsection, the board shall also order that person to pay all reasonable costs and attorney fees incurred by the employer and the employer's carrier in obtaining an order under this section and in defending any claim made for benefits under this chapter. If a person fails to comply with an order of the board requiring reimbursement of compensation and payment of costs and attorney fees, the employer may declare the person in default and proceed to collect any sum due as provided under  AS 23.30.170(b) and (c).

These two statutes are the only provisions in the Act for payment of attorneys’ fees.  
AS 23.30.145 provides for payment of attorneys’ fees to an employee when the employee prevails on his claim.  AS 23.30.250(b) provides for reimbursement of attorney’s fees to an employer who prevails in a claim against an employee for fraud.  
ANALYSIS

1) Should the C&R be set aside for a mistake of fact?

Employee asserts the C&R must be set aside because he did not fully understand the benefits he was waiving and the reports of Dr. Chen, Dr. Ginsberg, Mr. Shafer, and Mr. Becker were not in the board’s file when the C&R was reviewed and approved by the board.  If these reports had been available Employee asserts, the board would not have approved the C&R.  

A C&R approved by the board is enforceable as a board order and may not be set aside based on Employee’s unilateral mistake of fact.   Even if Employee misperceived his condition or his condition has subsequently worsened, the board may not set the C&R aside.   As noted above, a workers’ compensation C&R is a contract and is interpreted as any other contract, and a mistake of fact on Employee’s part is not sufficient grounds for setting aside the agreement (Smith v. CSK Auto, 204 P.2d at 1007-08).  

More importantly, Employee appeared before the board at two different hearings and at both he was represented by an attorney licensed to practice law in the State of Washington.  Under oath at each hearing, Employee testified he understood the nature of the settlement and at the second hearing specifically testified he wanted the board to approve the C&R because it was in his best interests.  He testified he understood the benefits he was waiving, he understood the finality of approval and the virtual impossibility of setting the agreement aside, and he requested the board approve the C&R as being in his best interests.  

Moreover, Employee had ample opportunity to discuss the C&R with his attorney and ample time to consider its consequences.  The C&R was submitted to the board for approval on December 7, 2009.  The board disapproved the C&R on December 11, 2009.  On December 14, 2009, Employee filed a hand-written petition asking the board not to approve the C&R and Employee filed a WCC seeking additional benefits.  On January 5, 2010, Employee’s attorney filed a letter with the board withdrawing Employee’s December 14, 2009, WCC.    

The first hearing on whether to approve the C&R occurred on February 2, 2010, at which hearing Employee was represented by legal counsel.  At that hearing Employee asked for additional time to consider the matter, which was granted.   A second hearing took place on February 23, 2010.  At this hearing Employee was asked about each benefit he was waiving and Employee testified he understood the benefit being waived and wanted the settlement approved.   The board approved the C&R finding the settlement of his workers’ compensation claim to be in his best interest, because Employee testified it was in his best interests and because Employer would have a credit against Employee’s settlement of his maritime claim.    The C&R may not now be set aside because Employee believes a mistake of fact on his part precluded his full understanding of the settlement.

2) Should the C&R be set aside for misrepresentation?

Employee contends the C&R should be set aside because it contains a misrepresentation where it stated all medical reports in the possession of Employer had been filed with the board.  Employee asserts certain reports, specifically those of Dr. Chen, Dr. Ginsberg, Mr. Shafer and Mr. Becker, were not in the board’s file at the time the C&R was reviewed for approval.   First, Employee is mistaken.  While the reports may not have been in the board’s file when the C&R was filed on December 7, 2009, the reports had been filed with the board prior to the C&R being approved on February 23, 2010, following the second hearing on the settlement. 

 Moreover, a workers' compensation C&R is a contract and is subject to interpretation as any other contract.   In order to avoid a contract based on a misrepresentation, the party seeking to avoid the contract must show (1) a misrepresentation; (2) which was fraudulent or material; (3) which induced the party to enter the contract; (4) upon which the party was justified in relying.   See, Seybert, 182 P.3d at 1093-1094.  

Employee complains the above listed reports were not filed with the board by Employer. He asserts this misrepresentation is material and he relied on it.

However, these reports were solicited by Employee’s attorney and were in Employee’s possession, not in the possession of Employer.  Each party in a workers’ compensation case has an obligation to file with the board all medical reports in its possession.  Employee had an obligation to file any medical reports in his possession with the board and to serve them on Employer.   Employee did not file these reports with the board until December 14, 2009, and there is no evidence these reports were served on Employer prior to Employee filing them with the board.  Since Employee had possession of these reports and did not file them with the board prior to December 14, 2009, he could not have relied to his detriment, or justifiably relied, on Employer’s statements all medical records in Employer’s possession had been filed with the board.  

Furthermore, there is no evidence Employee served Employer with these reports prior to Employee’s filing the reports with the board on December 14, 2009.   Therefore, the statement in the C&R that all medicals in the Employer’s possession are attached and incorporated into the C&R is not in error.  Likewise, there is no evidence Employee was induced to sign the C&R solely because he mistakenly believed records in the possession of his attorney had been filed with the board.

Moreover, the board reviewed the records in preparation for the hearing on setting aside the C&R.  Nothing in the records of Dr. Chen or Dr. Ginsberg was contrary to statements in the C&R regarding Employee’s medical condition.   Employee testified at the February 2, 2009, hearing that he saw his doctor once a month mainly for prescriptions.  Nothing in the reports from Dr. Chen or Dr. Ginsberg indicated any other treatment is necessary.  

In addition, Employee testified at the February 2, 2010, hearing he was undertaking his own reemployment plan by going to college.  The reports of Mr. Shafer and Mr. Becker indicate Employee might need retraining to make him more employable.  Employee testified in February 2010 he was undertaking just such retraining by attending college.  

Therefore, the evidence does not support a finding that a material misrepresentation was made to Employee regarding his medical condition or his need for retraining.  Nothing in the record supports a finding Employee relied to his detriment on language in the C&R stating all medicals in Employer’s possession were filed with the board along with the C&R on December 7, 2009, especially since the statement was correct.  

3) Should the C&R be set aside for coercion or duress?

Employee asserts the letter to his attorney, dated February 2, 2010, constitutes duress or coercion by Employer for Employee to go forward with the settlement when Employee had doubts about it.   The letter stated that if Employee did not want to go forward with the settlement Employer would seek return of the funds paid for settlement of the maritime claim.  First, the letter was written not to Employee but to his attorney, which diminishes any coercive impact it may remotely have had.    Second, Employee’s attorney was in the best position to advise Employee regarding his rights and whether Employer could seek recovery of the maritime settlement monies should Employee decide he did not want to proceed with settlement of his workers’ compensation claim.  The choice to settle his workers’ compensation claim and receive an additional $5,000.00, or not settle the workers’ compensation claim and preserve his rights to seek benefits under the workers’ compensation law in Alaska, was always Employee’s to make .  Employee claims coercion existed because he had already spent the monies paid him under the maritime settlement.  However, the fact he may have been unable to return the money paid on the maritime claim if Employer could even make such a demand does not make the suggestion, without more, coercive.  

4) Is the Employer entitled to attorneys’ fees for defending against Employee’s petition to set aside the C&R?

Employer asserts Employee’s claim to set aside the C & R was frivolous and, therefore, Employer should be awarded attorney’s fees incurred in defending against it.   Even if the claim were frivolous, there is no provision in the Act for awarding attorney’s fees to an employer for a frivolous filing.  The only provision in the Act allowing for fees against an injured worker is under AS 23.30.250 (when fraud on the part of an employee has been demonstrated).     Employer has not accused Employee of fraud.  Therefore, no award of fees and costs may be made against Employee.  

CONCLUSIONS OF LAW

1) The C&R will not be set aside or modified. 

2)  Employer is not entitled to an award of attorneys’ fees incurred in defending against Employee’s claim to set aside or modify the C&R.


ORDER

1) Employee’s petition to set aside or modify the Compromise and Release Agreement approved by the board on February 23, 2010, is denied.  

2)  Employer’s petition for attorneys’ fees is denied.

Dated at Anchorage, Alaska on May 19, 2011.
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APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of HUGO  ROSALES employee/applicant; v. ICICLE SEAFOODS INC, employer; SEABRIGHT INSURANCE COMPANY, insurer/ defendants;  Case No. 200706610; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on May 19 , 2011.






Kim Weaver, Clerk
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