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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	WARREN J. MCCORKELL, 

                                               Employee, 

                                               Applicant

                                               v. 

STATE OF ALASKA, DEPARTMENT

OF TRANSPORTATION,  self-insured, 

                                               Defendant.
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)
	        INTERLOCUTORY

        DECISION AND ORDER

        AWCB Case No.  200424093

        AWCB Decision No.  11-0073 

         Filed with AWCB Anchorage, Alaska

         on May 24, 2011


On May 11, 2011, Warren J. McCorkell’s (Claimant) petition for a second independent medical evaluation (SIME) was heard in Anchorage, Alaska.  Assistant Attorney General Dan Cadra represented the State of Alaska, Department of Transportation (State).  Claimant represented himself, appeared personally, and testified.  The record remained open to allow additional medical records to be filed, which were received on May 12, 2011.  The record closed on May 12, 2011.

ISSUES

Claimant contends an SIME should be ordered because medical disputes exists between his treating physician and the employer’s medical evaluator (EME).  The State contends no medical disputes exist, and an SIME is not warranted.  

Should an SIME be ordered, and if so, on what issues, and by what specialist or specialists should it be conducted?

FINDINGS OF FACT

These findings are limited to those necessary to resolve the narrow issue concerning Claimant’s  petition for an SIME.  Evaluation of the pertinent portions of the record establishes the following facts and factual conclusions by a preponderance of the evidence:  

1) On May 7, 2004, Claimant first notified Robert Martin, MD, his treating physician for a low back condition, of a painful “knob” on the bottom of his right foot.  Objectively, Dr. Martin described it as “a soft tissue mass over plantar fascia …an ultrasound shows a sub dermal enlargement which may be ganglion or recent hematoma over the plantar fascia.  This could also represent a surface partial tear of the fascia itself.”  (Dr. Martin chart note, May 7, 2004).  Claimant was to return in two months.

2) At an August 6, 2004 office visit, Claimant reported right and left foot pain.  He was to consider returning in two months to have the “cystic” area aspirated.  (Dr. Martin chart Note, August 6, 2004).

3) On November 15, 2004, Claimant was seen by Matt A. Heilala, DPM complaining of a “lump forming in the bottom right arch 6-9 months. . .feels as though this must be related to using pedals on heavy equipment while at work as this is what seems to aggravate the area.  Notes discomfort with all walking and standing…He has used custom accommodative foot orthosis with limited benefit…”  Dr. Heilala diagnosed “solitary plantar fibroma, symptomatic right arch.  Dr. Heilala attempted to aspirate the fibroma, but noted “no fluid extruded.”  Dr. Heilala provided an injection of Marcaine and Xylocaine.  (Dr. Heilala chart note, November 15, 2004).

4) Also on November 15, 2004, Claimant notified Employer of injuries to the bottoms of his feet. (Report of Occupational Injury, October 19, 2005).

5) On October 7, 2005, at an office visit with Dr. Martin for his back, Claimant complained of a painful “knob” on his left foot.  Claimant noted his pain is now in both feet, and flares up with long work hours.  Dr. Martin noted “a small soft tissue tender lump in the left mid plantar fascia.  He has a softer one noted on his right arch.”  Ultrasound revealed “a small superficial ganglion like cyst measuring 11 mm and a more diffuse area of fullness in the plantar fascia.”  Dr. Martin diagnosed plantar fasciitis with soft tissue cyst formation.  He injected 1 cc depomedrol and 1 cc xylocaine over the plantar fascia.  (Dr. Martin chart note, October 7, 2005).

6) On October 24, 2005, the parties filed a Report of Occupational Injury (ROI), stating Claimant, an equipment operator, injured the bottoms of both of his feet from pushing pedals and climbing in and out of heavy equipment, after working many overtime hours from November 15, 2004 to the present.  (ROI)

7) On November 1, 2005, Dr. Martin casted and fitted Claimant with “standard neutral custom full length orthotics.”  (Dr. Martin chart note, November 1, 2005).

8) On January 9, 2006, with Claimant’s complaints of continuing bilateral foot pain, Dr. Martin advised him a podiatry referral would be the best approach, as a podiatrist could better fit his orthotics as needed.  (Dr. Martin chart note, January 9, 2006).

9) On January 24, 2006, Dr. Martin noted “right plantar fascial thickening is more prominent than the left.  Both are tender.”  (Dr. Martin chart note, January 24, 2006).

10) On March 21, 2006, Dr. Martin noted “R (right) foot shows small plantar cyst/ganglion which still measures about 30 mm in longest dimension.”  (Dr. Martin chart note, March 21, 2006).

11) On April 14, 2006, Claimant reported to Dr. Martin he was still having problems with both feet.  Dr. Martin noted he was referring Claimant back to podiatrist, Dr. Heilala.  (Dr. Martin chart note, April 14, 2006).

12) On April 28, 2006, Dr. Heilala measured a 2.0 x 1.0 x 0.5 (whether millimeters or centimeters unknown) fibroma in Claimant’s right arch, and a 1.0 x 1.0 x 0.4 fibroma in the left arch.  He noted a “similar contracture” on the palm of Claimant’s right hand.  Dr. Heilala diagnosed “plantar and palmar fibromatosis, symptomatic, bilateral.”
  He injected both the left and right plantar fibromas, and discussed the potential need for fasciectomy with growth and persisting symptoms.  (Dr. Heilala chart note, April 28, 2006).

13) On September 22, 2006, Claimant reported to Dr. Heilala persisting pain lesions right arch greater than left and also about the right palm.  Dr. Heilala reported Claimant noting pain is “aggravated primarily with work activities ‘working the pedals’ with heavy equipment and trucks.  Also notes the right palm while shifting…Notes the shots were helpful for a month or so, although continues to have pain.”  Objectively, Dr. Heilala noted nodular prominences plantomedial arches, right greater than left and palmar lateral surface slightly distal right hand.  He diagnosed palmar and plantar fibromatosis, symptomatic, stating “I do agree that his work activities irritate the areas.”  (Dr. Heilala chart note, September 22, 2006).

14) On May 25, 2007, Claimant complained to Dr. Heilala of persisting difficulty in the arches of both feet, and sought custom orthoses.  Dr. Heilala now assessed “plantar fasciitis with solitary fibroma symptomatic, right.  He provided a prescription for semi-rigid orthoses, and discussed the potential need for fibroma removal along with partial fasciotomy.  (Dr. Heilala chart note, May 25, 2007).

15) On March 28, 2008, Claimant returned to Dr. Heilala complaining of persisting foot pain, noting the left lesion had increased in size, the right one seemed smaller since the cortisone injection, though was more painful.  Claimant reported fitted shoes and inserts had not been helpful.  Dr. Heilala noted “nodular prominences at plantomedial arch region at approximately 3.5 cm x 2.5 cm x 0.5 cm left smaller but similar dimension, but much flatter plantomedial right arch.  He diagnosed “chronic plantar fibromas, symptomatic bilateral, recalcitrant to reasonable conservative treatments.  Dr. Heilala prescribed verapamil paste, 4-6 weeks.  (Dr. Heilala chart note, March 28, 2008).

16) On a June 27, 2008 visit to Dr. Martin for his back, Claimant noted continuing pain in his back and feet.  With respect to Claimant’s feet, Dr. Martin diagnosed “plantar fasciitis.”  (Dr. Martin chart note, June 27, 2008).

17) On July 25, 2008, at Dr. Heilala’s direction, a PSSD
  examination was conducted.

18) On August 1, 2008, on follow-up visit with Dr. Heilala, Claimant reported continued numbness and burning sensations in the balls of both feet extending from the heels, right more problematic than left.  Reporting the PSSD exam results, Dr. Heilala noted “outcome consistent with A Beta fiber dysfunction, primarily about the tibial nerve distribution, right greater than left.  He assessed “chronically symptomatic plantar fibromas superimposed symptomatic compression of the tibial nerve over the tarsal tunnel bilaterally.  Dr. Heilala explained “I feel that his nerve symptoms extending from entrapment of the tibial nerve at the tarsal tunnel has likely been a source of arch complaints likewise and although for obvious reasons and clinical appearance, we have certainly focused primarily on his plantar fibromas which are quite visible.  Following PSSD exam and further clinical exam of his tibial nerve over the tarsal tunnel with very strong Tinel’s, I feel that the tarsal tunnel symptoms are playing a significant role in his continued disability.”  (Dr. Heilala chart note, August 1, 2008).

19) On August 12, 2008, responding to the adjuster’s August 8, 2008 inquiry whether Claimant’s employment with the State of Alaska, on a more-probable-than not basis, is “A Substantial Factor” for surgical decompression of the tibial nerve at the tarsal tunnel level, Dr. Heilala checked “Yes.”  To aid Dr. Heilala in answering the question, the letter stated “a substantial factor means that (1) the condition would not have occurred at the time it did, in the way it did, or to the degree it did but for the employment, and (2) that reasonable people would regard it as a cause and attach responsibility to it.”  (Letter dated August 8, 2008, and reply dated August 12, 2008, between Tina Arnold, Claims Adjuster, and Dr. Heilala)(emphasis in original).

20) On August 22, 2008, at an office visit, Claimant agreed to undergo plantar fasciectomy and tarsal tunnel decompression with external neurolysis at the tibial nerve and its distal branches, right.  (Dr. Heilala chart note, August 22, 2008).

21) On August 26, 2008, Dr. Heilala performed a decompression of tarsal tunnel with external neurolysis of the tibial nerve in its distal branches right ankle plantar, right foot; and excision of plantar fibromas with plantar fasciectomy right arch.  (Operative Report, August 26, 2008).  Pre- and post-operative diagnoses were 1) Painful compression of the tibial nerve and its distal branches over the tarsal tunnel and plantar compartment of right foot; 2) Symptomatic plantar fibroma ptosis plantar right arch.  (Id.)  The pathology report diagnosis was Plantar Fibromas: Plantar fibromatosis – benign.  (Pathology Report, August 27, 2008).

22) At a follow-up appointment on September 12, 2008, sutures were removed, Claimant was put in an Unna boot for edema control, and advised to limit activity, perform only partial weight-bearing with fixed walker, and return in 1-2 weeks or as needed.  (Dr. Heilala chart note, September 12, 2008).

23) On October 2, 2008, Claimant began physical therapy (PT).  (PT Initial Evaluation, October 2, 2008).

24) On October 20, 2008, Dr. Heilala returned Claimant to work without restriction, while continuing physical therapy.  (Return to work slip, October 17, 2008).

25) On November 13, 2008, Amy Van Dyke, DPT, noted “Warren has shown progress in therapy, but once he returned to work his pain increased.  The motions he had to do at work while pushing on the gas pedal for 8-10 hours at a time is very aggravating to his plantar surface of his foot.  I am able to relieve his pain and increase his range of motion at therapy, but once he returns to work the pain comes back and the foot stiffens up.  (PT Daily Note, November 13, 2008).

26) On December 11, 2008, the physical therapist noted “Warren was almost pain free and very functional until he returned to work…At work, he is constantly pushing on a gas pedal, which aggravates his plantar fascia.”  On December 31, 2008, the therapist noted “Discussed with Warren the fact that his return to work has exacerbated his symptoms to where they were at the beginning of therapy.”  (PT Daily Notes, December 11, 2008, December 31, 2008).

27) On February 20, 2009, Claimant returned to Dr. Heilala, noting disappointment his right foot was not better, and complaining the most problematic area is the ball of the foot, which is painful and tender with weight-bearing. Dr. Heilala assessed “Clinical evidence of entrapment neuritis common digital nerves distal second and third IMS right and likely lumbogenic contribution to distal nerve irritability.  Dr. Heilala discussed the potential for corticoid dilution injection to the second the third intermetarcarpal spaces versus eventual decompression, but noted Claimant “is fairly adamant that he does not want any more surgery.”  Dr. Heilala encouraged Claimant to obtain a more recent evaluation for his back.  (Dr. Heilala Progress Note, February 20, 2009).  
28) On April 15, 2009, responding to the adjuster’s inquiry, Dr. Heilala noted Claimant required no further treatment for his right foot, and observation on his left foot.  (Letter to Claimant and response, April 13, 2009 and April 15, 2009).
29) On April 24, 2009, on a follow-up visit with Dr. Heilala, Claimant reported his right foot having improved over the past couple of months, he believed primarily associated with a change in his work duties, where he was no longer doing the heavy paddle work required during the winter.  He noted, however, both feet do continue to bother him, with some numbness and sensation from the balls of his feet distally.  Objectively, Dr. Heilala noted Claimant’s wound sites well healed, fine and low-lying scars, no swelling, no discomfort to palpation.  He noted “slight rolling cord like structure distal second and third IMS plantarly, bilateral.  There is obvious swelling of the tibial nerve over the tarsal tunnel left.  Large nodular fibromas distal medial arch left symptomatic.”  Dr. Heilala assessed:  Status post plantar fasciectomy and tarsal tunnel decompression approximately 7 months, improved symptoms; Neuritic symptoms distribution tibial nerve left and common digital nerves bilaterally.  (Dr. Heilala Progress Note, April 24, 2009).
30) On August 7, 2009, on follow-up, Dr. Heilala again noted objectively “neuritic symptoms to palpation slightly swollen common digital nerves plantar distal second and third IMS bilaterally.”  He assessed status post tarsal tunnel decompression and partial plantar fasciectomy for symptomatic fibroma approximately 1 year, improved symptoms, although persisting neuritic symptoms secondary to entrapment neuritis of common digital nerves and ball of the foot distally bilaterally. Dr. Heilala declared Claimant medically stable regarding the right foot, and recommended he obtain an impairment rating.  (Dr. Heilala Progress Note, August 7, 2009).
31) On August 24, 2009, at the request of Employer, Claimant was seen for an employer’s medical evaluation (EME), by Paul Reiss, MD, an orthopedic surgeon.  Dr. Reiss diagnosed “Dupuytren’s contracture otherwise known as palmar fibromatosis,” for the pre-tendinous chord he noted in the right palm in the third ray of Claimant’s right hand, “without a contracture of the digit.”  Dr. Reiss noted Dupuytren’s contracture is not an industrial condition, but “a hereditary condition very common in people of Irish descent, which is what he is.”  He diagnosed plantar fibromatosis, which he also opined is not an industrial condition, but a hereditary condition strongly related with Dupuytren’s fibromatosis, with no industrial connection.  Finally, Dr. Reiss diagnosed:  “There is objective evidence to support tarsal tunnel syndrome.
  The chart indicates that the diagnostic test was PSSD, which at this time must be regarded as an investigational study.  The gold standard for this diagnosis is peripheral nerve conduction studies, which were not performed.  He has had surgery to decompress the tarsal tunnel without improvement.”  (Dr. Reiss EME Report, August 24, 2009).
32) Dr. Reiss opined the diagnosis of plantar fibroma is not an industrial diagnosis, and the diagnosis of tarsal tunnel syndrome is not supported by the chart evidence.  (Id. at 8).  
33) Asked to provide his opinion whether “the Claimant’s employment is a substantial factor in his present condition and need for treatment, and if not, what is a substantial factor of his present condition, Dr. Reiss responded: “No.”  (Id. at 9).
34) Asked did the work related injury aggravate, accelerate, or combine with Claimant’s pre-existing condition or conditions to produce the need for medical treatment; if so, did the aggravation, acceleration, or combining with the pre-existing condition produce a temporary or permanent condition in the pre-existing condition(s); if not, could he rule out the injury as the substantial factor in the aggravation, acceleration, or combining with the pre-existing conditions(s); and if not, is the pre-existing condition(s) the alternate cause for the current condition, Dr. Reiss responded: “No.”  (Id.).
35) Dr. Reiss further opined Claimant needed no further treatment, none of his diagnoses is work-related, he is medically stable, and no permanent impairment can be related to his employment. (Id. at 9-10).  See also EME Addendum, October 2, 2009.
36) In reaching his conclusion that “none of [Claimant’s] diagnoses is work related,” Dr. Reiss was referring only to the diagnoses he acknowledged:  Dupuytren’s contracture in Claimant’s right hand, and plantar fibromatosis.  Unlike Claimant’s treating physicians Dr. Martin and Dr. Heilala, and later Dr. Chang, Dr. Reiss never mentioned, much less diagnosed, plantar fasciitis, plantar cyst/ganglion, entrapment neuritis/neuroma of the second and third IMS, or Morton’s neuroma.  Unlike Dr. Heilala, Dr. Reiss found no objective evidence of tarsal tunnel syndrome.  (EME reports; observations).
37) On December 18, 2009, the adjuster provided Dr. Heilala with a copy of Dr. Reiss’ EME Report, and asked if he concurred with Dr. Reiss that Claimant’s employment is “NOT A Substantial Factor” of his present ‘condition’ and need for treatment?”  Dr. Heilala checked “Yes.” However, it is unclear about what symptoms or diagnoses the adjuster was questioning Dr. Heilala when she used the ambiguous word ‘condition’ in her inquiry.  Similarly, it is unclear what symptoms or diagnoses Dr. Heilala believed the adjuster was questioning him about, and concerning what symptoms or diagnoses he was responding.  (December 18, 2009 adjuster inquiry and response; experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above).

38) On May 7, 2010, on follow-up with Dr. Heilala, Claimant stated he was continuing to have pain in the ball of the right foot and throughout the arch, especially with working the pedals while driving the truck at work.  Dr. Heilala again assessed chronic foot complaints status post nearly two years subtotal plantar fasciectomy and tarsal tunnel decompression with persisting foot pains, right foot; Entrapment neuritis/neuroma, second and third IMS, right.  Dr. Heilala opined: “it is reasonable to consider that his underlying condition would be aggravated by his driving a truck and working very stiff pedals.”  (Dr. Heilala Chart Note, May 7, 2010).  Dr. Heilala at that time advised Claimant to obtain counsel and fight Employer’s controversion of benefits. (Dr. Heilala chart note, May 7, 2010).
39) Dr. Heilala’s opinion Claimant’s “underlying condition,” whether plantar or palmar fibromatosis, entrapment neuritis/neuroma, tarsal tunnel syndrome, or other of Claimant’s foot symptoms and complaints, could reasonably be considered to have been aggravated by his employment, contrasts with Dr. Reiss’ one word response, “No,” to a multi-part question seeking to understand whether and to what extent Claimant’s employment may have aggravated, accelerated or combined with any ‘condition’ to produce the need for medical treatment.  (experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above).

40) Since Dr. Reiss never mentioned plantar fasciitis, plantar cyst/ganglion, entrapment neuritis, bilateral or Morton’s neuroma in his EME report, because his report contains conflicting opinions on the presence of objective evidence of tarsal tunnel syndrome, and since Dr. Reiss never mentioned much less ruled out the work-related nature of tarsal tunnel syndrome, plantar fasciitis, plantar cyst/ganglion, entrapment neuritis/neuroma or Morton’s neuroma, there exists not only a medical dispute on diagnoses between the treating physicians and the EME physician, but on the work-related nature of Claimant’s plantar fibromatosis, as well as a gap in the medical records concerning causation on all of the other diagnoses proffered.  (id.).
41) On May 20, 2010, on referral for a PPI rating from Dr. Heilala, Claimant was seen by Shawn P. Johnston, MD.  It is unknown what, if any, medical records were provided to Dr. Johnston, as he makes no mention of reviewing any medical records.  Dr. Johnston rated Claimant with a 1% whole person permanent impairment for the symptomatic plantar fibromatosis, without noting whether this rating is for Claimant’s right foot alone, the foot on which surgery was performed, or for his left foot, in which symptomatic plantar fibromas have also been diagnosed, or for both feet .  Although Claimant was only referred for a PPI evaluation, Dr. Johnston gratuitously added to his report: “I do concur with both Paul Reiss, M.D. the independent medical evaluator as well as Dr. Matt Heilala that this is not a work-related injury,”  and “It is … 
 possible but not probable that working on the stiff pedals at work aggravated the plantar fibromas.”  Dr. Johnston’s report also fails to note, much less consider for either PPI or causation purposes, Claimant’s other diagnoses of plantar fasciitis, tarsal tunnel syndrome, and entrapment neuritis, bilaterally.  (Dr. Johnston PPI Report, May 20, 2010).
42) On August 20, 2010, Claimant was seen by Eugene Chang, MD, an orthopedic physician.  Dr. Chang noted Claimant’s complaints of continuing hindfoot and forefoot pain on the right.  On physical examination, Dr. Chang noted well-healed incision in the area of the distal tarsal tunnel and extends to the plantar aspect of his foot.  He found Claimant neurologically intact in the distribution of the medial and lateral plantar nerves, with focal tenderness when squeezing the second interspace and less so in the third.  Dr. Chang diagnosed “chronic foot pain status tarsal tunnel release,” and “Right second interspace Morton’s neuroma.”  Dr. Chang opined the pain in Claimant’s forefoot was related to the Morton’s neuroma.  He provided Claimant a cortisone injection.  (Dr. Chang chart note, August 20, 2010).
43) Claimant returned to Dr. Chang on November 10, 2010, reporting ongoing pain involving his right forefoot and hindfoot, and noting the cortisone injection provided relief for no more than a week.    On physical examination Dr. Chang noted Claimant had irritation between the second and third interspace distally.  He noted the hindfoot has a well-healed incision on the plantar aspect, and the fibroma had not grown back.  He diagnosed status post removal of plantar fibromatosis, and Morton’s neuroma symptoms involving the second and third interspace.  Dr. Chang recommended Claimant seek sedentary employment to accommodate his foot discomfort, and return on an as-needed basis.  (Dr. Chang chart note, November 10, 2010).

PRINCIPLES OF LAW

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).

AS 23.30.095.  Medical treatments, services, and examinations.

. . .

(k) In the event of a medical dispute regarding determinations of causation, medical stability…degree of impairment, functional capacity…the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee’s attending physician and the employer’s independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board. . . .

Regulation 8 AAC 45.090(b) provides for orders requiring an employer to pay for an employee’s examination pursuant to §095(k).  Section 095(k) is procedural in nature, not substantive, for the reasons outlined in Deal v. Municipality of Anchorage, AWCB Decision No. 97-0165 (July 23, 1997) at 3; see also Harvey v. Cook Inlet Pipe Line Co., AWCB Decision No. 98-0076 (March 26, 1998).  

The Alaska Workers’ Compensation Appeals Commission (AWCAC) in Bah v. Trident Seafoods Corp.,  AWCAC  Decision No. 073 (February 27, 2008) addressed the board’s authority to order an SIME under §095(k).  With regard to §095(k), the AWCAC referred to its decision in Smith v. Anchorage School District, AWCAC Decision No. 050 (January 25, 2007), at 8, in which it confirmed, as follows:

[t]he statute clearly conditions the employee’s right to an SIME . . . upon the existence of a medical dispute between the phsicians for the employee and the employer.

The AWCAC further stated in dicta, before ordering an SIME it is necessary to find the medical dispute is significant or relevant to a pending claim or petition and the SIME would assist the board in resolving the dispute.  Bah v. Trident Seafoods Corp., AWCAC Decision No. 073 (February 27, 2008), at 4.  
The AWCAC noted the purpose of ordering an SIME under §095(k) is to assist the board, and is not intended to give employees an additional medical opinion at the expense of employers when employees disagree with their own physician’s opinion (id.).  When deciding whether to order an SIME, the board typically considers the following criteria, though the statute does not require it:

1)  Is there a medical dispute between Employee’s physician and an EME?

2)  Is the dispute significant? and

3)  Will an SIME physician’s opinion assist the board in resolving the disputes?
Deal v. Municipality of Anchorage (ATU), AWCB Decision No. 97-0165 at 3 (July 23, 1997).  See also, Schmidt v. Beeson Plumbing and Heating, AWCB Decision No. 91-0128 (May 2, 1991).  

AS 23.30.135.  Procedure before the board. (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . 

AS 23.30.155…(h) The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, upon receipt of notice from a person entitled to compensation, or from the employer, that the right to compensation is controverted, or that payments of compensation have been increased, reduced, terminated, changed, or suspended, make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

Thus, AS 23.30.155(h) further supports board-ordered medical evaluations in controverted cases in order to protect the rights of all parties.

8 AAC 45.092.  Selection of an independent medical examiner.  (a) The board will maintain a list of physicians’ names for second independent medical evaluations.  The names will be listed in categories based on the physician’s designation of his or her specialty or particular type of practice and the geographic location of the physician’s practice. . . . 
. . .

(e) If the parties stipulate that a physician not on the board’s list may perform an evaluation under AS 23.30.095(k), the board or its designee may select a physician in accordance with the parties’ agreement. If the parties do not stipulate to a physician not on the board’s list to perform the evaluation, the board or its designee will select a physician to serve as an independent medical examiner to perform the evaluation. The board or its designee will consider these factors in the following order in selecting the physician: 

(1) the nature and extent of the employee’s injuries; 

(2) the physician’s specialty and qualifications; 

(3) whether the physician or an associate has previously examined or treated the employee; 

(4) the physician’s experience in treating injured workers in this state or another state; 

(5) the physician’s impartiality; and 


(6) the proximity of the physician to the employee’s geographic location.

ANALYSIS

Should an SIME be ordered, and if so, on what issues, and by what specialist or specialists should it be conducted?

1) Is there a medical dispute between Employee’s physician and an EME?

2)  Is the dispute significant? 

3)  Will an SIME physician’s opinion assist the board in resolving the disputes?
Under §095(k), a second independent medical evaluation (SIME) may be ordered where a significant dispute exists between the treating physician and the employer’s medical evaluator, and an SIME would assist the board in resolving the dispute.

With respect to diagnoses for Claimant’s foot symptoms and complaints, Dr. Martin diagnosed plantar fasciitis.  He referred Claimant to Dr. Heilala, who at various times diagnosed plantar fibromatosis bilaterally, plantar fasciitis bilaterally, tarsal tunnel syndrome (TTS), tibial nerve entrapment, entrapment neuritis bilaterally, and neuroma second and third IMS, right.  Dr. Chang diagnosed Morton’s neuroma, right.  EME Dr. Reiss, diagnosed Dupuytrens’ contracture in Claimant’s right hand, and plantar fibromatosis, made no mention of plantar fasciitis, tibial nerve entrapment, entrapment neuritis bilaterally, or neuroma, and made inconsistent statements with respect to a diagnosis of TTS, opining objective evidence of TTS both existed and did not exist. Dr. Reiss further disputed Dr. Heilala’s diagnostic testing for TTS, stating the PSSD study on which Dr. Heilala relied was investigative only, and opining Dr. Heilala failed to utilize the gold standard for TTS diagnosis: a peripheral nerve conduction study.  Furthermore, Dr. Heilala opined it is likely there is a lumbogenic contribution to Claimant’s distal nerve irritability.  Accordingly, a dispute exists between Claimant’s treating physicians and the EME physician on the correct diagnoses of Claimant’s persisting bilateral foot symptoms, as well as on the issue of diagnostic technique.  Since a correct diagnosis is a cornerstone for resolving the issue of causation, as well as of appropriate treatment, a dispute over diagnosis is without question significant, and an SIME which assists in resolving the dispute assists the board in resolving the claim.

Concerning permanent partial impairment, Dr. Johnston, to whom Dr. Heilala referred Claimant for an impairment evaluation, opined Claimant suffered a 1% whole person permanent impairment with respect to his plantar fibromatosis alone.  EME Dr. Reiss opined Claimant suffered no permanent impairment as a result of his fibromatosis alone.   Thus, a dispute exists between the treating physician and the EME on the degree, if any, of whole person permanent impairment, not only as a result of Claimant’s plantar fibromatosis, but also if any other diagnosis, if work-related, would affect Claimant’s PPI rating.  Employer’s acceptance of Dr. Johnston’s PPI rating and payment to Claimant for a 1% whole person permanent impairment does not, as Employer argued, obviate the fact a dispute exists between the treating physician and the EME with respect to PPI rating.  Moreover, the dispute here is not simply over the degree of impairment, but the very existence of permanent impairment, a significant matter for overall impairment compensation, but significant with respect to Claimant’s potential entitlement to other benefits which may flow from the existence of a permanent impairment.  An SIME on the issue of PPI would be of assistance to the board, and is particularly significant here, in light of the discrepancies in diagnosis.  Work-related diagnoses other than plantar fibromatosis may affect Claimant’s PPI rating.
A further dispute exists between the treating physician Dr. Heilala, and EME Dr. Reiss on the issue of causation.   While Dr. Reiss opined Dupuytren’s contracture in the palm is related to plantar fibromatosis, is most prevalent in people, such as Claimant, of Irish descent, and is a non-industrial condition, Dr. Heilala, in September, 2006, originally noted “I do agree that his work activities irritate the areas” (the arches of both feet and his right palm).  On August 12, 2008, Dr. Heilala further opined Claimant’s employment was a substantial factor for the need for a surgical decompression of the tibial nerve at the tarsal tunnel.  And although Dr. Heilala checked the “yes” box on the adjuster’s ambiguous May 7, 2010 inquiry whether Dr. Heilala concurred with Dr. Reiss that Claimant’s employment is not a substantial factor of his present “condition,” both the letter and the response failed to specify which condition among the many diagnosed the question referred. Dr. Heilala later clarified, consistent with his earlier opinions, he believed it reasonable to consider Claimant’s underlying condition would be aggravated by his driving a truck and working very stiff pedals, and advised Claimant to “get an attorney and fight” Employer’s controversion.  An SIME opinion on causation, particularly considering the number of possible diagnoses here, will assist the board in determining the compensability of Claimant’s symptoms, a significant issue in any workers’ compensation case.

Concerning recommended further treatment, Dr. Reiss opined no further treatment is necessary for Claimant’ plantar fibromatosis; suggested peripheral nerve conduction studies were necessary for a correct diagnosis of TTS; and made no recommendations with respect to treatment for any of the other diagnoses made by Claimant’s treating physicians.  In contrast, Dr. Heilala on February 20, 2009, recommended corticoid dilution injection to the second and third intermetacarpal spaces versus eventual decompression for Claimant’s continuing symptoms, although Claimant was then adamant he did not want further surgery.  Dr. Heilala further encouraged Claimant to obtain a more recent evaluation for his back, opining it is likely there is a lumbogenic contribution to his distal nerve irritability.  Whether Claimant’s symptoms can be relieved through further treatment, or whether he will have to live with continuing bilateral foot pain, is an issue of obvious significance. Accordingly, a significant dispute exists between the treating and EME physicians on the issue of further treatment.  An SIME will assist the board in resolving these disputes, particularly in light of the discrepancies in diagnosis.

Based upon the foregoing, significant disputes exist between the treating physicians and the EME physician on the issues of diagnosis, diagnostic testing, causation, medical stability, permanent impairment and further treatment.  An SIME opinion will assist the board in resolving these disputes.  

4)  By what specialist should the SIME be conducted?

Claimant has been evaluated by numerous medical specialists, both of his choosing, and through Employer’s evaluator.  These specialists have included orthopedic physicians and a podiatric surgeon.  The law empowers the board to select the SIME physician from its list of SIME physicians.  In making its selection of SIME physician, the board must consider, in the following order: (1) the nature and extent of the employee’s injuries; (2) the physician’s specialty and qualifications; (3) whether the physician or an associate has previously examined or treated the employee; (4) the physician’s experience in treating injured workers in this state or another state; (5) the physician’s impartiality; and (6) the proximity of the physician to the employee’s geographic location.  Parties may stipulate to a physician on the board’s SIME list, or to a physician not on the list.  Compare 8 AAC 45.050(f) with 8 AAC 45.092(e).   The law does not require the board to seek the parties’ stipulation to an SIME physician before making its selection of SIME physician.  

Examining the necessary criteria in the order required, it is noted (1) Claimant suffered injury to his lower extremities, particularly his feet and ankles. (2) He sought and received treatment from an orthopedic physician and a podiatric surgeon, and was referred for an EME to an orthopedic surgeon.  While the board’s SIME list contains numerous orthopedic physicians and surgeons, only one, Carol Frey, MD, of Manhattan Beach, California, lists foot and ankle injuries as her area of expertise.  (Dr. Frey curriculum vitae);   (3) Claimant has been treated only in Alaska.  Dr. Frey practices only in California, so is not likely to have previously examined or treated Claimant, which may create an unfair conflict of interest. (Board list of independent medical examiners and accompanying curriculum vitae; Experience, knowledge, observations, and inferences drawn from same).  (4)  Dr. Frey is an experienced foot and ankle orthopedic surgeon, having treated injured workers in California for over 23 years, and has served since 2003 as an SIME orthopedic surgeon for the Board. (Experience, knowledge, observations, and inferences drawn from same).  (5) There is no reason to believe Dr. Frey is not impartial.  The board designee charged with coordinating SIME appointments will ensure her impartiality following this selection.  

The final criteria for consideration in selecting an SIME physician is the physician’s proximity to the employee’s geographical area.  Given that Claimant’s injuries are to his feet and ankles, the SIME orthopedic physician selected should be one specializing in the lower extremity.  The only SIME orthopedic physician specializing in the lower extremity is Dr. Frey in California.  Dr. Frey is thus selected to serve as the SIME orthopedic physician in this case.  If Dr. Frey believes further diagnostic testing is necessary, she may order and Employer shall be responsible for payment for same.

CONCLUSIONS OF LAW

An SIME will be ordered pursuant to AS 23.30.095(k) on the issues of diagnosis, causation, medical stability, permanent impairment, and further treatment.  Carol Frey, MD, an orthopedic physician specializing in lower extremity injuries, particularly the foot and ankle, is selected as the SIME physician.


ORDER

1) Claimant’s Petition for an SIME is granted on the issues of diagnosis, causation, medical stability, permanent impairment, and further treatment.

2) Carol Frey, MD is selected to perform the SIME.  If Dr. Frey believes further diagnostic testing is necessary, she may order and Employer shall be responsible for payment for same.

3) To expedite the process and minimize hardship to the parties caused by further delay, worker’s compensation officer David Grashin is directed to conduct a prehearing conference with the parties within 30 days of the date of this decision for the purpose of setting deadlines for preparing the medical binders for the SIME according to appropriate regulations, and other issues preliminary to conducting the SIME.

Dated at Anchorage, Alaska, this 24th day of May, 2011.


                                       ALASKA WORKERS' COMPENSATION BOARD



_________________________________



Linda M. Cerro, Designated Chair



_________________________________


                                           
Patricia Vollendorf, Member

                           
_________________________________



Robert Weel, Member

                                                             RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  

           EXTRAORDINARY REVIEW

Within 10 days after the date of service of the board’s decision and order from which review is sought and before the filing of a timely request for reconsideration of the board decision and order from which review is sought, a party may file a motion for extraordinary review seeking review of an interlocutory or other non-final board decision or order with the Alaska Workers’ Compensation Appeals Commission (Commission) under 8 AAC 57.072 and 8 AAC 57.074.  

However, the parties are advised the Commission decided in Municipality of Anchorage v. McKitrick, AWCAC Decision No. 136 (June 30, 2010), it has no jurisdiction to hear appeals from interlocutory decisions and appellate review must be made to the Alaska Supreme Court.  The Commission may or may not accept a petition for extraordinary review and a timely request for relief from the Court may also be required.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of WARREN J. MCCORKELL, employee v. STATE OF ALASKA, DEPT. OF TRANSPORTATION,  self-insured employer;  Case No. 200424093, dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 24th day of May, 2011.



Kimberly Weaver, Office Assistant I
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� There is no indication from the chart notes, however, Claimant had a fibroma in his left hand or palm.


� PSSD: “pressure specified sensory device.”


� From the context of this paragraph in Dr. Reiss’ EME report, and his later statement, quoted in Finding of Fact 32:  “the diagnosis of tarsal tunnel syndrome is not supported by the chart evidence” (emphasis added), it is presumed this sentence in Dr. Reiss’ EME report contains an omission, and Dr. Reiss intended to state:  “There is no objective evidence to support tarsal tunnel syndrome.”    


� Dr. Johnston wrote “It is not possible but not probable that working on the stiff pedals at work aggravated the plantar fibromas.”  Employer concedes the physician more than likely intended to write “It is possible but not probable…”  (record).
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